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IK  TUB 


Courts  of  Common  jftera 

AND 

Chequer  Chamber, 

IN  EASTER  TERM, 

IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  GEO.  IV. 


MEMORANDUM. 

In  the  last  Vacation,  "Robert  Henry  Bio  Met  y  Esquire, 
one  of  his  Majesty's  Serjeants  at  Law,  was  appointed 
Chief  Justice  of  the  Supreme  Court  of  Judicature  at 
Bengal, .  and  received  the  honour  of  Knighthood  ac-   • 
cordiogly 

IN  THB  EXCHEQUER  CHAMBER. 

The  J£iwg  v.  Manasseh  Goldstein. 

The  prisoner  was  indicted  under  the  statute  43  Geo.  3.  jht  statute 
c  139.  s.  !•(«),  for  felsely  making,  forging  and  coun-  t^rn!*s.\. 

makes  It  fe- 

(a)  By  which  it  is  eo acted,  that  ''  If  any  person,  from  and  after  the  or  J^  ™* 
'  passing  of  t^at  act,  shall,  within  any  part  of  the  United  Kingdom  of  bill  of  ex- 
Oremt  Britain  and  Ireland ,  falsely  make,  forge,  or  counterfeit,  or  cause  or  change,  pro* 
procure  to  be  falsely  made,  forged*,  or  counterfeited,  or  knowingly  aid  or  *j*°!T*^f>  * 
assist  in  the  false  making,  forging,  or  counterfeiting  any  bill  of  exchange  "r  orderfof  the 
or  any  promissory  note,  undertaking,  or  order  for  the  payment  of  money,  payment  of 
purporting  to  be  the  hill  of  exchange,  promissory  note,  undertaking,  or  money,  pur- 
order  for  the  payment  of  money  of  any  foreign  Prince,  state,  or  country  ^r?\f  *°  \1  * 
whatsoever,  or  of  any  minister  or  officer,  entrusted  by  or  employed  in  the  onfeitaidng  or 
serrice  of  any  foreign  Prince  %  state,  or  country,  or  of  any  person  or  com-  order  of  any 
pany  of  persons,  resident  in  any  foreign  state  or  country,  or  of  any  foreign  Prince, 
body  corporate  and  politic,  and  body  In  the  nafure  of  a  body  corporate  and  ^i'f0"^ 
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1822.         terfeiting,  and  causing  and  procuring  to  be  falsely 

Thb  King     made,  forged  and  counterfeited,  and  for  knowingly 

Goldstein.     a*ding  and  assisting  in  the  false  making,  forging  and 

counterfeiting  a  certain  promissory  note,  undertaking, 

any  foreign  °r    or  order  for  the  payment  of  money;  and  which  was 

^g^  or     charged  in  the  indictment  as  purporting  to  be  the  pro- 

and  partly  in     missory  note,  undertaking,  or  order,  for  the  payment 

Held,  that  tbc    of  money  of  Frederic  JVUliam,  King  of  Prussia,  and  of 

riantreasJ™8"  A  It  en  stein,  known  by  the  name  and  description  of 

note  for  the       Baron  d'Altenstein,  he  the  said Altenstein  being 

doUar,  ban  of-  a  minister  entrusted  by  and  employed  in  the  servrce  of 
tnTst*^-  the  said  Frederic  William;  and  also  of  a  certain  person, 
And  where  the  to  wi  t,  the  said — Altenstein.  he  being  a  person  resident 

prisoner  was  '  I,    j  ™         • 

convicted  of     in  a  certain  foreign  state  oftcpuutry,  called  Prussia. 

forging  sach  an 
instrument,  on 

char^^im  ^c  indictment  contained  severity-two  counts ;  the 

with  forging  a  first  of  which  charged  the  prisoner  with  falsely  mak- 

Sote/undertak.  ing,  forging,  and   counterfeiting/  and   causing  and 

forth^mmneot  Procu«ng  to  be  falsely  made,  forged,  and  counter* 

of  money,  par-  feited,  a  certain  promissory  note,  in  the  German  lan- 
porting  to  be  a  '  m  r      -         /  .  .       , 

Prussian  trea-    guage,  for  the  payment  of  money,  purporting  to  be  the 

aury  note,  but 

tatae?anCEn~-  P0*8*^  created  or  constituted  by  any  foreign  Prince  or  state,  with  Intent 
gliah  transla-  to  deceive  or  defraud  his  Majesty,  his  heirs  and  successors,  or  any  such 
tion,  Held,  that  foreign  Prince,  state,  or  country,  or  with  intent  to  deceive  or  defraud  any 
81100  t"^*J*^°^  person  or  company  of  persons  whomsoever,  or  any  body  corporate,  and 
and  aTthe^n-  pontic,  or  body  in  the  nature  of  a  body  corporate  and  politic  whatsoever, 
strnmens  was  whether  the  same  be  respectively  resident,  carrying  on  business,  cons+i- 
only  set  out  in  tuted,  or  being  in  any  part  of  the  United  Kingdom,  or  in  any  foreign 
2h#  *hit***maL  ***te  or  C0Ulltry»  •^  wnether  such  bill  of  exchange,  promissory  note,  or 
leged  toTJe  order,  be  in  the  English  language,  or  in  any  foreign  language  or  languages, 
forged,  the  or  partly  in  one  and  partly  in  the  other .;  or  if  any  person,  from  and  after 
judgment  was  the  passing  of  that  act, ,shall,  within  any  part  o£  the  said  United  Kingdom , 
arrested*  tender  in.  payment  or  in  exchange,  or  otherwise  utter  or  publish  as  true, 

any  such  false*  forged,  or  counterfeited  bill  of  exchange,  promissory  note, 
undertaking,,  or  order,  knowing  the  same  to  be  fit  be,  forged,  or  counter- 
feited,, with  intent  to  deceive  or  defraud  his  Majesty,  his  heirs  and  suc- 
cessora,.or.  any  foreign  Prince,  state,  or  country,  or  any  person  or  com- 
pany of  persons,  or  any  body  corporate  and  politic,  or  body  in  the  nature 
ol  a- body  politic  and  corporate  as  aforesaid,  then  every  person  so  offend- 
ing, shall  be  deemed  and  taken  to  be  guilty  of  felony,  and  on  being  thereof 
lawfully  convicted,  shall  be  transported  for  any  term  of  years  not  exceed- 
ing fourteen  years." 
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promissory  note  for  the  payintnt  of  money  of  a  certain  ^P^ 
foreign  Prince,  that  is  16  say,  Frederk*  VPiltiam,  The  King 
King  of  a  certain  feteigh  country,  called  Pnmia,  thfe  golden. 
teaor  of  which  waft  as  fallows,  that  is  to  say,  (hole 
the  note  w*s  set  out  in  the  Gertaan  language,) 
With  tetefet  to  deceive  anil  defraud  the  said  Frederic 
William,  Against  die  form  ©f  the  statute.  The  second 
count  was  similar  m  forte  to  the  first*  but  staled  the  in- 
strument to  be  ihe  promissory  note  for  the  paymeht  of 
money  of  — —  Atttnttein,  known  by  the  name  and  de- 
scription of  Baron  d9  Attehstein,  be  the  said  — -^ 
Altemtein  being  a  minister  entrusted  by  and  employed 
i*  the  feet-rice  of  the  said  Frtderk  Wittiath,  so  being 
inch  foreign  Prince  as  aforesaid,  With  intent  to  de- 
ceive and  defraud  the  Mid  Frederic  fViltrdm.  The 
third  count  wari  precisely  similar  to  the  second,  bat 
charged  the  forgery  to  have  been  committed  with  in- 
tent to  deceive  and  defraud  the  said  — -  Altemtein. 
The  fourth  count  charged  the  prisoner  with  knowingly 
aiding  and  assisting  in  the  ftdse  making,  forging, 
Rod  counterfeiting  a  promissory  note  in  the  German 
language  (setting  it  out  as  in  the  first  count),  with  in- 
tent to  deceive  and  defraud  the  said  Frederic  William: 
and  the  fifth  and  sixth  counts  Varied  the  charge  as  in 
tli*  setooad  and  third*'  The  next  si*  counts*  i>\z.  from 
the  seventh  to  the  twelfth,  varied  to  form  from  the  first 
ati,  by  describing  the  instrument  as  *  an  undertaking 
in  the  German  language,  for  the  paymeirt  of  money  i" 
and  the  thirteenth  to  the  eighteenth  slated  it  tb  be 
*  an  order  for  the  payment  of  money.*  The  nineteenth 
eotint  charged  the  prisoner  with  falsely  making,  fdrg* 
ittg,Rnd  counterfeiting,  and  causing  and  procuring  to 
be  falsely  made,  forged,  and  counterfeited,  a  certain 
other  promissory  note,  in  the  German  language,  pur- 
farting  to  be  tie  prmnftsory  bote  of  a  certain  person 
for  lie  payment  of  money,  that  is  to  say,  — *—  Alten- 
rttrn,  known  by  th4  name  of  Baron  d' Altemtein,  he 

a* 
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W^  -being  a  person  resident  in  a  certain  foreign  country 
Thb Kiko  called, Pr^ssiq,  with  intent  to*d««i*e  and  defraud  the 
GoLDiTMir.  *a*4;  t-.^<?w|««-  The  twieptieth' coimt  charged 
the  prisoner  with  knowinglypiding  and' assisting  ia  the 
.false  making,  forging,  and  counterfeiting  the  notfe, 
(describing  it  aa  iu^hentoeteenib  count)  with-htfentto 
deceit  and  dfl&a»d  the  «aid  : — -  Aitmtein.  The 
twen*y-$rst  andtweqty-seeoijd  counts  were,  similar  to 
thq  ni^e^et^th;  pqd  twentieth,  with  the  exception  of 
describing  the  majtramefltas  an  undertaking  ■,  for  the 
payment  of  money  \  aid  ^&wfeQty*  third  and  twenty- 
fourth  couujU  staUyl.it  a*  '4  aniordisrioT the  payment  of 
m9ney;M  and  in  alltheabpv^,  counts  it  was  pet  out  w 
bejngj  innXhe;  German -jangnftge.  Thiers  was  a  second 
set  of  cpopte,  ttfzJfj^  the  t#enty-ftwtb  V>  .tfa*  forty- 
eighty  wjuch,  ^efe  ^sift^r vin>iiwrca  to  ^tbose.  above 
rnfnt^^,  witi  t^^^sflf  ptionitiattbe  instrument  was 
therein^ tated  to^be.  pi<itlyj^tf^j^r«w*n  and  partly 
in.  t,he  French  language,:  ag)(Mj*tb^thirdvarid  last  set, 
riz+ppm  .the  jptfy -eighty  |p  ^e  seventy-second,  the 
instrument  *was  stated  generally  ^without!  mentioning 
any  particular  language*   " 

At  the  trial  of  the  prisoner  before  .Mr.  Justice 
Richardson^  at  the  Old  Bailey  Sessions,  in  September 
1821,  it  appeared  that  he  was  a  Prussian  Jew,  residing 
in  High-street,  SKadwett;  and  that  having  obtained  a 
genuine  Treasury  note  of  the  Prussian  government  for 
the  payment  of  one  dollar,  he  had  caused  paper,  with 
a  particular  wafer-mark,  to  be  manufactured,  and 
plates  engraved  to  resemble  the  original;  and  that  tea 
thousand  of  the  false  notes  had  %eep  struck  off  in  the 
city  of  London,  and  forwarded  by  him  to  persons  re- 
siding, in  Berlin,  whv, ;  after  circulating  some  of  them 
there,  were\taken  i&to  custody*  and  afterwards  led  to 
,  the  apprehension  of  the  prisoner  in  •  this  country. 
The  following  is  a  copy  *f  the  instrument,  which  was 
embellished  with  a  number  of  ornamental  engravings. 
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On  his  cross-examination,  he  stated  that  the  word         1B22- 
*'  schein9  signified  either  "note"  or  "receipt/'  and  did      The  Kino 
not  of  itself  import  a  promise  to  pay ;  and  that  in  the     Goldstein. 
German  language,  he  should  call  a  promissory  note,  or 
an  undertaking  to  pay  money,  "  schuld  schein,'9  which 
means  "  receipt  for  a  debt.1'     He  also  said  that  the 
words  "  Realisations  comptoir,"  although  printed  in  the 
French  character,  were  adopted  in  the  German  lan- 
guage. 

.  It  was  also  proved  by  the,  Inspector  of  Police  at 
Berlin,  that  instruments,  or  notes  of  this' description, 
were  issued  by  the  Prussian  government  in  1805/  as 
representing  in  value  one  dollar  of  the  currency  of 
that  country ;  that  the  name  subscribed  to  them  was 
afac  simile  of  the  signature  of  the  'Baron  d'Altenstein, 
who,  at  the  period  they  were  issued,  was  the  Prussian 
Minister  of  Finance ;  that  they  are  now  not  only  re- 
ceived by  the  Prussian  government  in  payment  of 
all  taxes,  but  that  any  holder  may  receive  cash  for 
them,  on  presenting. them  at  the  treasury  offices  esta- 
blished'at  Berlin,  Koningsberg,  and  Breslau;  and  that 
they  form  part  of  the  circulating  medium  of  the  kibg- 
dom  of  Prussia,  and  pass  as  current  money  there  for 
all  purposes  whatever.  He  also  proved  that  the  instru- 
ment on  which  the  prisoner  was  indicted,  was  forged. 

At, the  conclusion  of  the  evidence  for  the  prosecu- 
tion, Mr*  Plait,  for  the  prisoner,  submitted  that  neither 
of  the  counts  in  the  indictment  could  be  supported,  as 
the  instrument  was  stated  throughout  to  be  a  promis- 
sory note,  or  undertaking,  or  order  to  pay  money; 
whereas,  from  the  evidence  of  the  interpreter,  it  ap- 
peared, that  it  was  neither  the  one  nor  the  other,  as  the 
word  "  schein "  was  not  in  strictness  a  promissory 
note,  nor  did  it  purport  to  be  such,  nor  did  it  of  itself 
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^22j  imp9rt  any  p^otuise  or  undertakixig  to  pay.  ThefiftUUe 
Th*  kino  7  £ep.  2.  c.  «£•  makes  it  felony  to  forge  aoy  wwfrwi* 
Ooldsteim.  ox  order  for  payment  of  money,  or  delivery  of  goods  ; 
qpd  it  has  been  decided;  that  if  the  warrant  9*  order 
mentioned  in  that;  statute  does  not  par  port  on  the  face  of 
it,  pr  be  shewn,  to  be  made  by  one  having  authority 
to  command  the  payment  of  money,  and  to  be  com** 
pulsory  on  the  person  having  possession  of  the  subject 
matter  of  it,  it  is  not  a  warrant  or  order  within  that  ata* 
tute.  Iter  v.  Mary  Mitchell  (a).  Rex  v.  Williams  (b). 
fax  %.  dittfh  (c) ;  and  Hex  v*  Jor*t(d).  The  intention 
of  the  legislature  ija  passing  the  statute  4$Gto*3.  ©.  Idfe 
was  to  afford  protection  to  a  ptrticnlar  description 
qf  inslxiHneQtft  ;  and  even,  if  the  note  or  ordet  in  ques~ 
tioi*  gpuW  be  considered  as  a  Receipt  for  money  within 
the  statute  8  Geo.  £•  c.  85,  yet  in  the  case  of  Rex  v* 
Hunter  (e),  it  was  decided,  that  the  name  of  the  holder 
of  a  navy,  hill,  signed  on  a  proper  receipt  stamp,  and 
affixed  to  the  bilk  did  not  on  the  face  of  it,  purport 
to  be  a  receipt  for  money  within  that  statute;  be- 
c*we  the  mere  signing  such  name,  unless  connected 
with  the  previous  matter,  does  not  necessarily  put* 
port  on  th&  faee  of  the  instrument,  to  be  a  receipt ; 
but  it  should  be  averred  in  the  indictment,  that  such 
navy  bill,  together  with  such  signature,  did  purport 
to  be,  and  was  a  receipt ;  and  that  the  prisoner  felo- 
niously forged  the  same.  So  in  Thompson's  Case  (/), 
it  was  determined  that  an  indictment  for  forging  the 
word  "  settled  "  at  the  bottom  of  a  bill  of  parcels,  im- 
porting that  the  bill  had  been  paid,  must  shew  by 
proper  averments,  that  it  is  a  receipt,  although  the 

(a)  Foster,  U9.    S.  C.  2  East's  PI.  Cr.  936. (*)  2  Easft  PI.  C& 

937.    S.  C.  1  Leach's  Cr.  Cr.  4th  ed.  114, (c)  2  East's  PI.  Cr. 

998.      S.  C.  2  Leach's  Cr.  Ca.  540. (rf)  2  East's  PI.  Cr.  941; 

S.  C.  1  Leach's  Cr.  Ca.  53.— {*)  2  Easts  PI.  Cr.  928.    S.  C.  2  Leach's 
Cr. Ca, 624.— (/)  2 Leach's  Cr. Ca.  910.    S.dH  €32,  a. 
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85  Geo*  $.  c»  6$.   enacts,  that  etich  a  memorandum         i$22. 
shall  be  deemed  and  taken  to  be  a  receipt.  TbTking 


The  learned  Judge  overrated  the  objection ;  being 
of  opinion  thai  the  statute  49  Geo.  3.  having  been 
patted  far,  the  porpoee  of  preventing  the  forgery  of 
foreign  securities  in  this :  country*  it  was  not  neces- 
sary that  such  iecurities  should  possess  the  strict  tech- 
nicalities required  by  our  law ;  but  that  it  Was  sufficient* 
to  bring  them  Within  the' act;  if  they  imported  on  the 
face  of  them*  to  b6  Undertakings  or  orders  for  the  pay- 
meat  of  flhoaey ;  that  it  must  be  inferred,  from  the  terms 
of  the  instrument  in  question,  that  the  Prussian  go- 
vernment would  pay  the  so  m  therein  stated,  on  its  being 
presented  at  the  treasury  offices  for  that  purpose ;  and 
that  it  appeared  to  be  connected  with  that  government 
fay  the  crown  and  initials  on  the  reverse  side*  Besides* 
it  was  moat  satisfactorily  proved,  that  it  operated  as 
an  undertaking  or  order  for  the  payment  of  money ; 
and  the  indictment  charged  the  prisoner  with  forging 
it,  purporting  it  to  be  the  undertaking  or  order  of  the 
King  of  PrtusU,  or  his  minister ;  abd  the  Word  "  pur- 
porting/' in  the  statute  48  Geo.  3,  seems  rather  to  ap- 
ply to  the  person  by  or  On  whose  behalf  die  instrument 
is  issued,  than  to  the  form  of  the  instrument  itself. 

The  jury  found  the  prisoner  guilty  • 

On  his  being  brought  into  Court  on  the  following 
day  to  receive  judgment,  Mr*  Piatt  moved  that  it  might 
be  arrested,  on  the  ground  that  no  count  in  the  indict- 
ment stated  the  tenor  of  the  instrument  with  sufficient 
certainty ;  that  it  was  necessary  either  that  it  should 
have  been  translated,  or  at  least  explained  by  aver- 
ments on  the  record.  He  submitted  that  it  was  an 
undisputed  axiom  in  all  cases  of  forgery,  that  it  was 


Golmtsi*. 
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™*0j       not  only  necessary  to  charge  the  forgery  of  a  note 
The  King     or  bill,  bat  it  was  also  requisite:  that  the  instrument 
Goldbtxix.    alleged  to  be  forged,  should  appear  on  the  face  of  the 
t  indictment,  that  the  Court  might  be  satisfied  that 

such  instrument  was  actually  such  as  it  was  imputed  to 
be :  that  in  point  of  law  there  was  no  distinction  be- 
tween the  instrument  in  question,  and  one  written  in 
the  Arabic  or  Chinese,  language  ;  and  a  Court  of 
law  cannot  take  judicial  notice  of  any  foreign  instru- 
ment, unless  it  be  translated,  or  explained  by  aver- 
ments on  the  face  of  the  record.  The  statute  under 
which  the  prisoner  was  convicted/  applied  only  to  in- 
struments payable  in  money.  How  can  the  Court  say, 
on  looking  at  the  instrument  in  its  present  form,. that 
it  purported  to  be  an  order  for  the  payment  of  money  f 
In  the  case  of  a  libel,  it  is  necessary  not  only  to  sub- 
mit a  copy  of  the  original,  if  it  be  written  in  a  foreign 
language,  but  also  to  set  out  a  translation  on  the  re- 
cord, for  the  information  of  the  Court ;  for  in  Zenobio 
v.  Axtell(a),  it  was  held,  that  in  an  action  for  a  libel 
published  in  a  foreign  language,  it  must  be  set  forth 
in  the  original,  and  a  translation  only  is  insufficient; 
and  the  same  rule  holds  e  conversd.  At  all  events,  it  was 
necessary  in  this  case  to  set  forth  and  explain  the 
tenor  of  the  instrument,  which  has  not  been  done,  as 
it  was  merely  set  out  in  a  foreign  or  unknown  lan- 
guage. In  Rex  v.  Lyon  (ft),  it  was  held,  that  in  every 
indictment  for  forgery,  the  instrument  charged  to  be 
forged  must  be  set  out,  according  to  its  tenor,  in  order 
that  the  Court  may  see  that  it  is  the  instrument  which 
it  purports  by  its  tenor  to  be ;  and  that  it  is  one  of 
those  instruments,  the  falsely  making  or  knowingly 
uttering  of  which,  the  law  has  said  shall  be  considered 


(«)  6  Term  Rep.  162 (*)  2  East's  PI.  Cr.  933.    S.  C.2Leachfs 

Cr.  Ca.  597,    S.  P.  Mason's  Case,  2  East's  PI.  Cr.  975. 
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forgery.  The  same  point  was  ruled  in  Rex  v.  Lloyd(m):  «J5w 
Has  then  the  record  in  this  case  sufficiently  set  forth  Tub  Kino 
the  tenor  and  purport  of  the  charge?  In  Rex  v.  Goldstein. 
Gilchrist  (6),  an  indictment  for  forging  an  order  for  the 
payment  of  money,  stating  that  it  purported  to  be  di- 
rected to  A.  B.  C.  by  the  names  of  A.  C.  D.\  and  set- 
ling  forth  the  tenor  as  directed  to  A.  C.  D.,  was  held 
bad,  as  the  purport  and  tenor  were  repugnant:— And 
in  iter  v.  Reading  (c),  an  indictment  for  forging  a  bill 
of  exchange,  stating  that  it  purported  to  be  directed 
to  John -King  by  the  name  of  John  Ring,  was  held 
bad ;  as  the  purport  of  an  instrument  19  that  which  ap- 
pears on  the  face  of  it.  •  The  question  then  is,  whether 
if  the  indictment  were  taken  into  a  Court  of  error  in  its 
present  state,  such  Court  could  decide  on  the  meaning 
of  the  instrument  as  there  set  out,  or  determine  whether 
it  fell  within  the  meaning  of  the  statute  on  which  the 
prosecution  is  founded  ?  Independently  of  these  objec- 
tions, by  the  statute  4  Geo.  2.  c.  £6.  it  was  enacted, 
that  all  proceedings  in  Courts  of  justice  in  thifc  country 
must  be  prepared  in  the  English  language.  It  therefore 
follows,  that  every  thing  material  must  be  stated  or 
explained  in  our  own  tongbe;  so  that  in  an  indictment 
for  forgery,  the  instrument  charged  to  be  forged  must 
be  so  set  out,  as  to  enable  the  Court  which  tries,  .to 
see,  as  well  as  a  Court  of  error  to  decide,  whether  it 
be  an  instrument  within  the  statute  on  which  the 
prisoner  is  charged. 

•  The  learned  Judge  gave  no  opinion  on  this  point, 
but  reserved  it,  as  well  as  the  objection  taken  at  the 
trial,  for  the  opinions  of  the  twelve  judges;  and  stated, 
that  the  two  questions  for  their  consideration  would 
be— first,  whether  the  instrument  forged  was  within 

(«)  2  Leach's  Cr.Ca.  608.  n. (b)  2EaafsPl.Cr.982.  S.  C.  2  Leach's 

Cr.  Ca.  657. (c)  2  East's  PI.  Cr.  981.    S.  C.  2  Leach's  Cr.  Ca.  590. 

1  East»s  Rep.  ISO.  n. 
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imn  the  provisions  of  the  statute  43  Geo.  3.  c.  13&  s.  1. 
ltasKf**  which  makes  it  felony  to  forge  foreign  bilk  of  ex- 
golwteiw*  ^ange,  promissory  notes,  and  undertakings  or  order* 
fa*  the  payment  of  money ;  -  and  secondly,  whether  it 
wB*  necessary  that  a?  translation  of  the  instrument  in 
question  should  have  been  inserted  in  the  indictment ; 
add  in  the  mean  time  the  judgment  was  ordered  to  be 
respited. 

t 
The  case  came  on  for  argument  in  the  last  Te*m(d), 
(s«r.  on  the  4th  February,)  when  Mr.  Piatt,  for  the 
prisoner,  submitted,  in  the  first  place,  that  Unless  the 
document  in  question  were  in  tffht  and  purpart  a 
promissory  note,  undertaking,  or  order  for  the  payment 
of  money  by  the  King  of  Prussia,  Or  his  minister,  it 
casjdd  not  fell  within  the  meaning  of  the  statute.    It 
cannot  be  a  promissory  note  in  effect;  for  if  the 
word  "  scheifcV  be  translated  "receipt,"  it  is  clearly 
not  within  the  words  of  the  act ;  and  even  if  it  may 
bear  the  translation  of  "  order/9  it  carries  the  cAse  no 
farther,  lor  it  is  not  that  species  of  order  contemplated 
by  die  statute,  as  it  is  not  mandatory  on  any  person  to 
pay  money,  nor  does  it  contain  any  promise  or  under- 
taking by  any  individual  to  do  so.    Neither  does  it 
purport  on  the  face  of  it  to  be  a  promissory  note,  or 
order  for  the  payment  of  money,  for  it  contains  no 
words  of  a  promissory  nature,  or  even  an  undertaking 
on  the  part  of  the  King  of  Prussia  or  his  minister  to 
pay  money,  nor  does  it  command  or  empower  any  in- 
dividual whatever  to  do  so.    Every  count  in  the  in- 
dictment'charges  the  prisoner  with  forging  an  instal- 
ment^ purporting  to  be  either  a  promissory    note, 
undertaking,  or  order  for  the  payment  of  money ;  and 
as  it  does  not  so  purport  on  the  face  of  it,  he  is  not 
bound  to  answer  the  matters  of  such  indictment.   The 

(«)  Mr.  Justice  Beylcy  and  Mr.  Baron  Wood  were  absent. 
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cases  of  enters  for  (be  payment  of  money,  or  <felimy  i«t* 
of  goods,  are  extremely  strong  to  shew  that  this  it  not  i^TC** 
an  order  within  the  meaning  of  the  statute  43  G*»;  3,  g^^^ 
for  although  ia  the  7  Geo.  2.  c.  <2,  the  word*  "  pur- 
porting to  fc  an  order/'  are  not  used,  still  it  has  been 
held,  that  it  must  purport  upon  the  face  *f  it,  that 
there  were  two  parties  to  the  order*  ***♦  the  director* 
or  person  having  authority  to  direct  the  delivery  of 
the  goods*  and  the  person  upon  whom  such  order  pur* 
ports  to  be  obligatory.  In  Rax  v.  Mary  JfiteAW/  (a), 
the  meaning  of  the  word  "  order"  was  considered  m 
importing  a  right  on  the  part  of  the  person  who  is  sup* 
footed  to  have  made  it,  and  a  duty  oft  the  part  of  the. 
person  on  whom  it  is  mads ^  and  it  was  tbefe.held* 
that  an  order  dmrmg.  a  person  to  let  the  prisoner 
have  gopds  was  not  within  the  statute,  as  a  dtmrt 
impliea  that  the  party  has  not  a  right ;  and  it  was  the 
usurpation  of  another's  right,  which  the  legislature, 
intended  to  prevent  and  punish.  So  here,  if  the  in* 
strument  in  question  can  be  considered  as  an  order, 
there  must  be  a  right  in  the  one  party,  and  a  duty  fan-  • 
posed  on  the  other.  That  doctrine  was  ApprovecLoC 
in  Res  v.  LoikeU(b).  So  in  Rex  v.  Clinch  {c\  it  was 
decided,  that  the  order  must  be  directed  to  the  person 
who  is  in  possession  of  the  goods,,  and  must  purport 
that  the  person  whose  name  is  charged  to  be  fotged 
had  authority  to  make  such  an  order  as  the  forged  or* 
der  purports  to  be;  and  where  the  words  of  the  order 
imported  merely  a  request,  it  was  hold  not  bo  be 
within  the  meaning  of  the  statute.  Rex  v.  William*  (d). 
Even  if  this  instrument  can  be  considered  in  effect  as 
a  promissory  note,  undertaking,  or  order  for  the  pay- 

fe)  Foster*  119.  S.  C.   2  East's  PL  C*  936.  - .  t LsactVs  Gr.C*  9t>  sw 

(6)  2  East's  PL Cr. 940..    S.  CI  Leach's  Cr.Ga.  94. {«)  SEaatfa 

PL Cr.  938.    S.  0.  2  Leach's  Cr.  Ca* 540. (rf)  2  Easts  Pi.  Cr. 

937.    S.  C.  1  Leach's  Cr.  Ca.  114. 
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ment  of  money,  still  it  does. not  purport  to  be  so  on 
the  face  of  it,  which  is  also  necessary  to  bring  it  with- 
in the  terms  of  the  43  Geo*  3.  the  letter  of  which  must 
be  strictly  complied  with ;  and  although  it  is  a  foreign 
document,  it  must  receive  the  same  construction  as  if 
it  were  an  English  instrument  The  intention,  as  well  as 
the  object  of  the  legislature;  was  to  protect  the  cur- 
rency of  such  negociabtt  instruments  only  as  import- 
ed on  the  face  of  them  to  bear  the  character  either 
of  liills  of -exchange-,  promissory  notes,  undertakings, 
or  orders  for  the  payment  of  money,  being  the  several 
forms  under  which. are  arranged  all  our  negociable  in- 
struments upon  which  money,  and  not  merely  money's 
worth,  can  be  demanded.  If  therefore,  the  word 
€i  $cheiri\  is  capable  of  being  translated  as  *  receipt" 
how  can  money  be  said  to  be  demanded?  '  When  the 
statute  2  Geo.  2.  c.  25  was  passed,  the  legislature 
intended  to  protect  instruments  of  a  particular  de- 
scription, which  were  therein  clearly  specified  and 
set  forth  in  terms,  such  as  deeds,  wills,  bonds,  notes, 
or  acquittances,  or  receipts  for  money  or  goods. 
The  43  Geo.  3.  c.  139,  must,  in  this  respect,  be  consi- 
dered pari  materia;  and  if  the  instrument  in  question 
can  be  construed  as  a  memorandum,  note,  or  receipt, 
it  will  not  fall  within  the  provisions  of  the  latter  sta- 
tute. Since,  the  statutes  2  Geo.  2.  and  43  Geo.  3.  the 
45  Geo.  3.  c.  89  has  been  passed,  which  includes  the 
subject  matter  of  all  the  previous  statutes;  and  in  the 
first  section,  every  written  instrument  capable  of  being 
forged,  is  enumerated  and  particularly  mentioned  (a). 

(a)  By  which  it  is  enacted,  that  "  if  any  person  shall,  after  the  pass- 
ing of  that  act*  falsely  make,  forge,  counterfeit,  or  alter,  or  cause  to  be 
falsely  made,  &c.  any  deed,  will,  testament,  bond,  writing  obligatory, 
bUt  of  exchange,  promissory  note  for  payment  of  money,  indorsement  or 
assignment  of  any  bill  of  exchange  or  promissory  note  for  payment  of 
money,  acceptance  of  any  bill  of  exchange,  or  any  acquittance  or  receipt, 
either  for  money  or  goods,  or  any  accountable  receipt  for  any  note,  bill, 
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If  therefore,  this  instrument  were  written'  in  thfe  Ens?  48». 
iish  language,  it  wpnld  not  purport  to  be  an  order  for  tote  Kuro 
the  payment  of  money  witbin  the  terms  of  that  statute ; 
and  it  consequently  follows,  that  even  if  it  had  been 
literally  translated  in  the  indictment,  it  could  not  affect 
the  prisoner,  as  it  is  a  mere  memorandum  and  does  not 
express  on  the  face  of  it  to  whom  it  is  payable :  and 
although  it  may  be  sfrid,  tp  be  a  "  treasury  note/'  it  car- 
ries it  no  further ;  and  its  being  made  current  as  money 
in  Prussia,  does  not  alter  its  effect. .  Ip  order  to  render 
it  an  undertaking  for  the  payment  of  money,  it  should 
possess  the  qualities  of  a  promissory'  ngte,  wbidh  must 
be  apparent  on  the  face  of  the  instrument  itself;  and  a 
mere  prefatory  statement,  or  introductory  words  in  the 
indictment,  stating  jfyat  it  purported  to  be  so,  doas  not 
cure  the  defect.  In  the  case  of  Rex  v.  Reading  (a)  ik  was 
decided,  that  although  in  point  of  fact,  the"  terms  in 
which  a  writing  is  conceived  are  intended  to  convey  a 
different  sense  to  what  they  ostensibly  import,  yet,  that 
the  instrument  cannot  be  described  in  the  record  as  pur- 
porting to  convey  that  sense;— as  the  word  "purport" 
signifies  the  sense  which  the  writing  expresses  upon 
the  faceof  it ;  and  the  judgment,  was  there  arrested,  on 
the  ground  that  the  name  and  description  of  one  person 
or  thing  could  not  purport  to  be  another.  So  in  Rex  v. 
Thompson  (6),  where  the  word"  settlejT  was  subscribed 
to  a  bill  of  parcels,  and  so  set  forth  in  an  indictment, 
without  any  averment  shewing  t  how  it  purported  to  be 

or  other  security  for  payment  of  money,  or  any  warrant  or  order  for  pay- 
ment of  money ,  or  delivery  of  goods,  'with  intention  to  defraud  any  per- 
•ofl  or  persons,  or  body,  pojitic,  or  corporate ;  or  shall  oiler,  dispose  of, 
or  put  away  any  false,  forged,  counterfeited,  or  altered  deed,  Ac.  with 
intent  to  defraud,  Ac.  such  person,  knowing  the  same  to  be  forged,  shall 
be  guflty  of  felony  without  benefit  of  clergy." 

(a)  2 East's Pt.Cr.  981.  S.C.  2Leach*s  Cr.  Ca.590. (ft)  2  Leach's 

Cr.  Ca.  910. 
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lMB^  a  receipt ;— i t  Wa*  held  insufficient  to  shew  that  the  do- 
thIkiU  atfnieiitptirpot'ted  to  be  a  receipt  within  the  statute  e 
Geo*  4c  4*  (£6,  although  tfcefetattip  act,  95  Geo.  3.  fc.  6d, 
Sir  7,  ettact^  that  every  wrking,  or  memorandum,  denot- 
ing that  any  debt  ha*  been  paid  ot  •*  &HM?  shall  be 
deemed  and  ttftaa  a*  a  tfettipt.  So  la  Ife*  v.  Ht*jWer(a), 
it  was  determined  that  thesignaford  of  a  riaine  oh  a  pro- 
per receipt  Stamp*  aad  affifced  to  a  navy  bill,  did  hot  of 
itself  purport  to  he  a  receipt  within  the  statute*  «Geo.  2. 
*J%6,  and  1  Geo*  fc.  c.  22.  Here  the  introductory  words, 
jptirporthtg  ;to  be  a  promissory  note,  &c.  cannot  alter 
the  case;  for  in  Re*  v.  Thompson  and  Rex  v.  Hunter, 
the  document*  were  called  receipts  for  money,  and  set 
wit  under  a  ttdeHut.  The  uteris  purporting  to  be  a 
promissory  note,  are  only  tfords  of  (he  description  of 
th*  instrument;  and  if  an  instrument  does  not  of  itself 
ptoprio  vlgore  ei  p¥opri&  facie,  to  import,  it  does  not 
Support  the  description  on  the  record.  The  averment 
bn  the  present  indictment  therefore,  is  not  made  out ; 
fc*1n  Rex  V.  WilUam  Jones  (b),  it  was  decided,  that 
ttle  Words  "purporting  to  be  a  bank  note,*  mean  that 
the  Instrument  upon  the  face  of  it,  appears  to  be  a 
bank  nole:-~-Abd  in  Rem  v.  Reeves  (c)t  an  indict- 
ment f<#  forging  a  scrip*  rtfceipt,  «gneA  C.  Otter,  stat-* 
ittg  that  ft  purported  to  have  been  signed  by  one 
Chriilopher  Olier,  sefenia  to  be  bad,  although  the 
Opinion  of  the  Judges  was  never  given  in  that  case ; 
however,  it  Was  forcibly  argued,  that  C.  OKer  did 
not  necessarily  purport  to  be  Christopher  Olier,  but 
might  have  been  Charles.  The  words  effect  and  jwr- 
pert  are  altogether  differed t  in  terms,  and  hoe  the  le-< 
ghflature  tatetlde'd  to  confltte  the  dperatioa  of  the  sta- 
tute 43  Geo.  3.'  to  io8truuie,nts,  the  purport  and  ap* 

(«)  2  East's  PI.  Cr. 92&   &  C.  2 Leach's  Cr.  Ca.  624.  (S)  8 East1* 

PI.  Cr.  883.     S.  C.  1  Leach's  Cr.  Ca,  204.    1  Doug.  302.    ■ 
(c)  2  East's  PI.  Cr.  984,  n,    S.  C.  2  Leach's  Cr.  Ca,  808. 
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pearance  of  which  ifrere  strkitly  upon  the  face  of  them,         iste, 
either  bills  of  exchange,  or  promissory  note*,  under*     TasKm* 
takings,  or  orders  for  the  payment  of  money, 
.  With,  respect  to  the  objeotam  as  to  the  insufficiency 
of  the  indictment;  it  was  absolutely  necessary  to  set 
forth  the  instrument  itself,  secundum  tenor  em,  that  thte 
Court  might  be  eaabled  to  judge  upon  the  face  of  it 
whether  it  legally  came  within  the  provisions  of  the 
statute  or  not.    Bat  the  tenor  alone  is  not  sufficient ; 
its  object  should  be  shewn  with  equal  clearness,  ,so 
that  the  Court  might  understand  iu    If  -therefore,  an 
ibstrament  be  in  a  foreign  language,  its  import  should 
be  shewn  by  an  English  translation*    Without  such 
translation,  how  does  the  document  in  question  appear 
to  be  either  a  promissory  note,  undertaking,  or  order  for 
the  payment  of  money  ?  Suppose  K  was-in  the  Chinese, 
Persian,  Sanscrit,  or  any  other  tongue,  the  character* 
of  which  could  not  be  supposed  to  be  known  by  an 
English  Court,  could  a  mere  fac  simile  be  adjudicated 
on  by  Judges  in  a  Court  of  error,  without  any  trarisla* 
tion?  Unless  an  opportunity  be  afforded  them  of  inform- 
ing themselves  of  the  correctness  of  the  translation,  the 
indictment  cannot  be  supported.    It  is  true,  that  in  tie 
case  of  a  libel,  the  libellous  matter  may  be  either  set  eftt 
in  tenor,  or  in  fuee  verba ;  but  if  it  be  written  in  a  foreign 
language,  both  the  original  and  translation  must  appear 
on  the  record.    The  case  of  libel  however  is  far  weaker 
than  the  present,  because  innuendoes  may  be  so  placed 
as  to  operate  as  a  translation.  The*  distinction  is,  that  m 
declaring  upon  foreign  documents  of  contract,  the  ori- 
ginal language  is  not  noticed  upon  the  record,  became 
the  substance  only  is  required;  but  in  case*  of  libel, 
where  it  irf  a  matter  of  law  whether  the  thing  cow- 
plained  of  be  in  iu  context  and  form  a  libel  or  not,  the 
original  must  not  only  be  set  forth,  but  sufficiently 
explained  to  the  Court  by  innuendoes  and  translation* 
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M2j&        30  as.  to  enable  them  to  decide  whether  the  publica- 
Thb  Kmg     iioti  be,  iq  point  of  law,  libellous  or  not.    In  Zenobio 
Goldstsi*.    Va  ^Ttell  (a),  it  was  determined  that  in  an  indictment  or 
action  for  a  libel,  published  in  a  foreign  language,  it 
must  be  set  forth  in  the  original,  and  that  a  transla- 
tion  only  would  not  suffice.    It  must  however,  be  re- 
collected, that  in  tie  case  of  libel  it  is  sufficient  to  set 
forth  the  instrument  in  hec  verba  ;  but  it  is  not  so  with 
respect  to  documents  named  in  the  several  statutes 
providing  against  forgery  :  there  the  document  mttst  be 
set  forth,  according  to  its  tenor  only.    Indeed,  a  libel 
might  consist  of.  a  series  of  diagrams  and  unusual 
characters,  conveying  slanderous  cfr  seditious  mean* 
ings,  which  might  be  explained  throughout  by  innu- 
endoes and  prefatory  averments*    So*  if  it  consisted  of 
foreign  words,  it  might  be  explained  in  like  manner 
upon  the  record.     If  words  be  written  backwards,  yet 
if  they  are  so  written  for  the  purpose  of  conveying  a 
slanderous  imputation  against  any  individual,  and  their 
meaning  was  not  understood  by  those  who  read  them, 
yet  they  may  be  explained  word  by  word  on  the  re- 
cord, by  innuendoes:   for  instance,  John  (meaning 
the  plaintiff,)  dettimmpc  (meaning  committed,)  redrum 
(meaning  murder),  by  which  it  would  appear,  that  the 
defendant  charged  the  plaintiff  with  haying  committed 
murder;  and  for  which  an  action  for  a  libel  might  be 
maintained.     The,  case  of  Rex  v.  James  Lyon  (6),  de- 
cided, that  in  an  indictment  for  forgery,  the  instrument 
alleged  to  be  forged  must  be  set  out  according  to  its 
tenor  (in  words  and  figures);  that  the  question,  (being 
one  of  law,)  whether  the  instrument  be  such,  as  when 
impressed  with  a  fictitious  character,  may  be  made 
the  engine  of  fraud,  may  be  submitted  to  the  Court. 
The  same  doctrine  was  laid  down  in   Rex  v.  Ma- 

-  (a)  6  Term.  Rep.  16S (6)  2  East's  PI.  Cr.  933.   S.  C.  2Leaoli's. 

Cr.  Ca.  597. 
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mm{a)y  and  Rex  v.  Lloyd  (b);  although  there  was  no  1822. 
technical  form  of  words  for  expressing  that  the  instru-  tuTkiko 
meet  was  so  set  forth  :  and  that  doctrine  entails  the 
obligation  of  setting  out  the  instrument  exactly  as  it 
is  j  and  therefore  where  figures  occur,  they  must  be 
transcribed  as  such,  and  not  expressed  in  words.  Rex 
v.  Powell  (c).  In  the  cases  of  Rex  v.  Reading,  Rex  v. 
Gilchrist,  and  Iter  v.  Edtall(d\  judgment  was  arrested, 
on  the  ground  that  the  purport  assigned  to  the  instru- 
ments, in  their  introductory  description,  was  repugnant 
to  their  purport  as  set  forth  on  the  record.  How  is  a 
Court  of  error,  to  decide  such  a  question  upon  the  pre* 
sent  indictment?  If  the  instrument  be  a  treasury  re- 
ceipt or  a  treasury  memorandum,  it  does  not  fall  within 
the  terms  of  the  statute.  It  is  therefore,  matter  of 
law,  whether  the  instrument  set  forth  in  the  indict- 
ment be  either  of  the  documents  mentioned  in  the  act. 
To  say  that  the  jury  have  found  the  purport  by  find- 
ing the  description,  is  to  say,  that  they  have  decided 
the  matter  of  law,  without  giving  the  prisoner  an  op- 
portunity of  setting  their  mistake  right  in  a  Court  of 
error.  This  might  have  been  avoided,  by  plaoing  a 
translation  on  the  record,  the  correctness  of  which 
translation  would  have  been  a  legitimate  matter  for 
the  decision  of  the  jury ;  or,  at  all  events,  this  Court 
cannot  say,  as  the  indictment  is  now  framed,  whether 
the  document  in  question,  as  set  out  upon  the  face  of 
the  record,  falls  within  the  meaning  of  the  statute 
43  Geo.  3,  or  not/  They  are  not  to  take  the  finding  of 
the  jury  as  their  guide,  but  decide  on  the  meaning  and 
interpretation  of  the  instrument  alone.  Besides,evidence 
ought  not  to  have  been  admitted  at  the  trial,  to  explain 

(a)  2  East's  PI.  Cr.  975.—— (6)  2  East's  PI.  Or.  976.   S.  C.  2  Leach* 

Cr.  Ca.  608,  n. (c)  2  East's  PI.  Cr.  976.    S.  C.  1  Leach's  Cr.  Ca.  77. 

2  Sir  W.  Blac.  782 (J)  *  East* i  PI.  Cr.  984.    S.  C.  2  Leach's  Cr.  Ca. 

662,  a. 
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1822.  the  meaning  or  translate  the  document  fot  thei digery  of 
T^Ktno  which  the  prisoner  was  indicted,  as  it  appeared  on  the 
face  of  the  record  ;  and  although  the  cases  collected 
by  Mr-  Serj.  JVHUams,  in  a  note  to  Craft  v.  Bmtt(a), 
seem  to  militate  against  Uub  position,  as  the  learned 
editor  there  observed,  that  « it  did  not  seem  ueces- 
.aary,  though  ttual  in  an  action  of  slahder,  to  gifte  the 
signification  of  words  in  a  foreign  language  In  the  de- 
-damtion,  and  that  it  was  safer  not  to  translate  the 
words  *"  yet  that  observation  applied  only  to  a  case  of 
slander  in  the  Welsh  tongue,  where  no  translation  was 
necessary,  as  the  plaintiff  mast  aver  in  his  declara- 
tion, thai  the  heafna*  understood  such  language ;  and 
the  Court  might  inform  themselves  by  those  persons 
what  the  words  meant  in  English.  So  in  Hobarttb), 
it  is  said,  that  "  Courts  may  be  informed  and  take 
knowledge  of  the  meaning  of  words*  in  different  cow- 
tries  ;  but  that  has  no  application  to  the  present  case, 
where  the  word*  of  the  instrument  are  in  a  foreign 
tongue, and  not  U>  he  understood  by  a  Oobrtof  iftwinthis 
country  but  by  tamBlatJon.  The  Welsh  language  is 
equaUy  as  intelligible  as  many  of  our  provincial  dia- 
JecJfe*  fend  if  it  be  held  that  the  present  instrument  is 
sufficiently  set  out  &  the  tndiotractot,  it  must  be  con- 
tended, that  the  Judges  are  booed  to  be  acquainted 
with,  and  understand  every  tangeage  in  the  'known 
world.  The  modem  Reach  differs  materially  from  the 
anckntOaeKc  tongne^  so  does  the  ancient  and  modern 
language  Qf  this  Country ;  and  the  material  qftesttoto  is, 
whether  the  Judges  are  bound  to  inteipret  -the  mean* 
ing  of  a  foreign  instrument,  unless  it  he  translated  on 
the  face  of  the  record.  Even  in  this  instance,  if  they 
were  to  inform  themselves  by  those  who  understand 
the  Getai&n  fcmguage,  the  word  "scArtV  does  not 

(a)  1  Wm's.  Susd.  242,  (•) ,  n.  1. (4)  126. 
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import  a  premise  to  pay,  or  aa  order  for  the  payment  1922. 
etf  money  within  the  terms  of  the  ttatxite.  In  its  coife-  ^^G 
moa  and  general  acceptation,  k  signifies  the  act  of 
tbtnfeg,  as,  far  instance,  the  inn.  In  Mmskeu's  Die- 
titnmy  of  Ekven  Tongue*  (a)\  the  word  shine  is  de- 
fined as  meaning  "  sfkadmr,"  *  w**r«"  In  the  Ger- 
man language  it  may  mean  a  menaber  of  a  family, 
•or  may  eighty"  manifestation  "  w  *  appearance  :v^- 
Ami  hi  Nodtden's  German  Dictionary  ib)h  the  word 
*Aei*  is  described  to  mean  "the  act  of  shining/' 
ftc.(e).  Here,  the  interpreter  stated  at  the  trial, 
that  it  might  mean  either  a  "  note,  or  receipt ;"  and 
aHhodgh  Ae  word  "fttsar"  ig  prefaced  to  it,  yet  it 
only  tdkes  away  tbe  generality  of  the  act  of  shifting, 
And  <*nfiees  *t  to  the  treasury ;  and  does  not  alter  the 
signification  of  the  wold,  ao  as  to  kttply  that  it  may 
he  a  promissory  note,  undertaking,  or  older  for  the 
payment  etf  m»ney,  within  the  statute.  On  these 
gsoonds  the  prisoner  is  entitled  to  his  discharge. 

The  Honourable  Charles  E.  Law,  contri.  Two  ob- 
jections have  beep  raised  for  the  prisoner-— first,  that 
the  forged  instrument  in  question  does  opt  fall  within 
the  first  section  of  the  statute  43  Geo.  3.  c.  13$ ;  and 
secondly,  that  a  translation  of,  it  should  have  been 
set  out  in  the  indictment.  With  respect  to  the  first, 
it  has  been  contended,  that  it  is  not  a  note,  undertak- 
ing, or  order  for  the  payment  of  money  of  any  foreign 
Prince.  The  statute  was  passed  for  the  sole  ,  purpose 
of  preventing  the  forgery  of  foreign  securities  in  this 
country :  that  was  the  express  object  of  the  legisla- 
ture.    The  prisoner  was  charged  with  the  offence  of 

4*)  W**d  "attne/—- *-(*)  W<*d  «  icWb."^- -(V)  htXuilktr 
and  Nkhobm't  German  Dictionary,  the  word  schem  (4)  is  translated  as  a 
testimony,  certificate  or  attestation,  acquittance,  discharge,  or  receipt  for 
'Mteytm*icl-;H*(&Q  9H*'»  tenaafa  Dictionary,  air  shine,  fcaatr*,  bright- 
Ma*,  aplmiiwr,  fern,  sfpeaJitice,  lOtfblenea,  show,  oertiltat*,  note, 
memorandtim. 

c  2 


10  .  .     CA&JB6  IN  JEAtTXR  TJKRM, 

18MJ        the.  provisions  of  the  statute  43  Geo.  3.  c.  139*  s.  1. 

Tbs  KM     Which  makes  it  felony  to  forge  foreign  bills  of  ex- 

GoLMTstwr    ^^^  promissory  notes,  and  undertakings  or  orders 

foi  the  payment  of  money ; '  and  secondly,  whether  it 

wti*  necessary  that  a  translation  of  the  instrument  in 

.  question  shtarid  have  been  inserted  in  the  indictment ; 

arid  in  the  mean  time  the  judgment  was  ordered  to  be 

respited. 

■ 
The  case  canbeoa  for  argument  in  the  last  Te*m(d)» 
(pit*  on  the  4th  February >)  when  Mr.  Piatt,  for  the 
prisoner,  submitted,  in  the  first  place,  that  Unless  the 
document  in  question  were  in  ffict  and  purport  a 
promissory  note,  undertaking,  or  order  for  the  pay  meat 
of  money  by  the  King  of  Fraufe,  Or  his  minister,  it 
could  not  fall  within  the  meaning  of  the  statute  It 
cannot  be  a  promissory  note  in  effect;  for  if  the 
word  "  schein"  be  translated  "receipt,"  it  is  clearly 
not  within  the  words  of  the  act ;  and  even  if  it  may 
bear  the  translation  of  "  order/9  it  canies  the  ctee  no 
farther,  for  it  is  not  that  species  of  order  contemplated 
by  the  statute,  as  it  is  not  mandatory  en  any  person  to 
pay.  money,  nor  does  it  contain  any  promise  or  under* 
taking  by  any  individual  to  do  so.  Neither  does  it 
purport  on  the 'face  of  it  to  be  a  promissory  note,  or 
order  for  the  payment  of  money,  for  it  contains  no 
words  of  a  promissory  nature,  or  even  an  undertaking 
on  die  part  of  the  King  of  Prussia  or  his  minuter  to 
pay  money,  nor  does  it  command  or  empower  any  in- 
dividual whatever  to  do  so.  Every  count  in  the  in- 
dictment  charges  the  prisoner  with  forging  an  instru- 
ment* purporting  to  be  either  a  promissory  note, 
undertaking!  or  order  for  the  payment  of  money ;  and 
as  it  does  not  so  purport  on  the  face  of  it,  he  is  not 
bound  to  answer  the  matters  of  such  indictment.   The 

(a)  Mr.  Justice  Bay  ley  and  Mr.  Baron  Wood  were  absent 
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cases  of  orders  for  the  payment  of  money,  or  (felivery  *•*•* 
of  goods,  are  extremely  strong  to  shew  that  this  for  not  iteT^a 
an  order  within  the  meaning  of  the  statute  48  G«o;  3*  golds™*. 
for  although  in  the  7  Gw.  2.  c.  <2,  the  word*  "  pur- 
porting to  be  an  order/9  are  not  used,  still  it  has  been 
held,  that  it  must  purport  upon  the  face  pf  it,  that 
there  were  two  parties  to  the  order,  «**,  the  director,, 
or  person  having  authority  to  direct  the  delivery  of 
the  goods,  and  the  person  upon  whom  such,  order  pur* 
ports  to  be  obligatory.  In  Rsx  v.  Mary  Miteh*U{a\ 
the  meaning  of  the  word  u  order9'  was  considered  as 
importing  a  right  on  the  part  of  the  person  who  is  sup* 
{rated  to  have  made  it,  and  a  duty  an  the  part  of  the 
person  on  whom  it  is  mad.* i  and  it  was  there. held* 
that  an  order  desiring  a  person  to  let  the  prisoner 
haye  goods  was  not  within  the  statute,  as  a  dSnirt 
implies  that  the  party  has  not  a  right ;  and  it  was  tibe 
usurpation  of  another's  right,  which  the  legislature, 
intended  to  prevent  and  punish.  So  here,  if  the  in* 
strument  in  question  can  be  considered  as  an  order, 
there  must  be  a  right  in  the  one  party,  andadutjf  im- 
posed on  the  other,  That  dootrjne  was  approte&of 
in  Rex  v.  Xotfetf  (6),  So  in  Rex  v.  CUmk  (c),  it  was 
decided,  that  the  order  must  be  directed  to  the  person 
who  is  in  possession  of  the  goods*  and  must  purport 
that  the  person  whose  name  is  charged  to  be  forged 
had  authority  to  make  such  an  order  as  the  forged  or- 
der purports  to  be ;  and  where  the  words  of  the  order' 
imported  auerely  a  request,  it  was  held  not  to  be 
within  the  meaning  of  the  statute.  Rex  v.  Williams  (d). 
Even  if  this  instrument  can  be  considered  in  effect  as 
a  promissory  note,  undertaking,  or  order  for  the  pay- 

(a)  Foster*  119.  S.C.   2  Cast's  Pk  Cr.  936.    I  Leaca'a  Gr.Cftt 9S*  av 

(6)  2  East's  PLCv.StA*    S.C.  1  LaaoYsCr. Ca.94.— «{«)  2Eaff* 

PL  Cr.  938.    S.  C.  2  Leach's  Cr.  Ca.  540. («*)  2  East's  B.  Cr. 

937.    S.  C.  1  Leach's  Cr.  Ca.  114. 
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J^!*  B^ent  by  the  law  of  Fnuaa,  being:  the  country  whore 
Tux  Kijrf  k  puiy  orts  to  have  been .  issued  ?  It  cannot  be  ex- 
QohJHjgun.  Pooled,  that  orders,  of  foreign  Princes  must  be  oob- 
fomaUe  to  the  forma  of  negociable  instruments  hi 
this  country ;  and  even  here  it  has  been  shewn,  that 
no  precise  or  definite  forms  are  required.  If  a  foreign 
document  imports  to  be  an  order  for  the  payment  of 
money,  its :  meaning  and  effect  .may  be- explained1  by 
evidence  in  the  first  instance,  to  see  whether  it  be 
valid  or  not,  and  whether  it  purported  to  be  an  order 
or  undertaking  for  the  payment  of  money.  The  casea 
of  Rest  v~  Jones  (a),  Rex  v.  Gilchrist,  and:  Rex  v. 
Reading,  are  distinguishable  from  the  present*  In  the 
first,  the  instrument  did  not  appeal  to  be  a  bank  dote 
en  the  face  of  it,  and  therefore  it  was  held,  that  the 
want  of  such  appearance  could  not  be  supplied  by  the 
representation  of  the  party  uttering  it.  In  the  second^ 
there  was  a  manifest  repugnance  between  the  purport 
and  the  tenor  of  the  bill  as  stated  m  the  indictment, 
and  that  produced  in  evidence ;  and,  in  the  last,  tbe  in* 
dietment  stated  that  a  bill  purported  to  be  drawn  on 
John  King,  by  the  name  and  description  of  John  Ring, 
which  was  absurd  and  repugnant  in  itself.  The  word 
"  purport/'  means  the  substance  of  an  instrument  as' 
it  appears  on  the  face,  of  it  to  every  eye  that  reads  it ; 
and  here  there  is  nothing  repugnant  or  contradictory, 
to  shew  that  the  instrument  in  question  does  not  pur- 
port to  be  an  order  or.  undertaking  for  the  payment  of 
money.  In  the  case  of  Jier  v..  Reeves,  where  a  scrip 
receipt  was  subscribed  with  the  name  C.  Olier,  and 
the  indictment  charged  that  it  purported  to  be  signed 
in  the  name  of  Christopher  Olier  (a  cashier  of  the 
Bank,  of  England),  Mr.  Justice  Lawrence,  Mr.  Justice* 
Heathy  and  Mr.  Baren  Thomptom,  seemed  to  be  of 
opinion,  that  the  indictment  was  not  upon  the  face  of 

{a)  2  East's  PI.  Cr.  883.    S.  C.  1  Leach's  Cr.Ca.  SS4. 
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it,  repugnant  to  the  receipt,  or  inconsistent  with  itself ;  193*. 
aod  that  although  the  initial  C.  might  signify  the  naine  tu£»i« 
of  Chark*,  or  any  other  christian  name  beginning  with * 
that  letter,  it  was  a  questiqn  to  he  concluded  by  the 
finding  of  the  jury.  So  here,  it  was  competent  for  a  * 
jury  to  decide  what  the  initials  F.  W.  R.  imported. 
Suppose  die  instrument  bad  beep  in  the  English  Ian*' 
gnage,  and  the  initials  6.  R.  were  engraved  on  it ;  it 
would  purport  to  have  been  Issued  by  the  authority 
of  the  King,  of  which  a  Court  of  law  would  be  bound 
to  take  notice.  So  F.  f¥.  R.  purports  that  the  instru- 
ment in  question  applied  to  the  kingdom  of  Prussia, 
and  was  sanctioned  by  the  King  of  that  country,  by 
his  allowing  bis  initials  to  be  plaeed  on  it.  Besides,  it ' 
was  signed  in  fie  simik  by  the  Barm  d*AUtn*tem, 
who  was  proved  to  be  the  Prussian  Minister  of  Finance. 
Foreign  instruments  must  be  tried  by  public  tests; 
and  this  document,  in  point  of  principle,  does  not  dif- 
fer from  an  exchequer  bill :  they  are  both  public  in- 
struments ;  the  one  issued  under  the  sanction  of  go- 
vernment, by  the  48  Geo.  3.  c.  1  ;  the  other  by  the 
King  of  Prussia,  or  his  minister ;  the  one  payable  at 
the  Exchequer  Bill  Office;  the  other  at  the  Office  of 
Realisation,  at  Konigsberg.  It  has  been  objected  for 
the  prisoner,  that  if  this  be  an  order  for  the  payment 
of  money,  it  must  purport  to  have  been  signed  by 
some  person  authorised  to  receive  such  payment;  but 
the  case  of  Mi  net  v.  Gibson  (a)  has  decided,  that  in 
cases  relating  to  bills  payable  to  fictitious  persons,  any 
words  in  the  bill,  or  extraneous  facts,  from  whence  it 
can  be  inferred  that  the  person  making  it,  or  any  other 
party  to  it,  intended  it  to  be  negociable,  will  give  it  a 
transferrable  quality  against  that  person.  Here  the 
evidence  at  the  trial  fully  supports  the  effect  of  the 

(a)  3  Term  Rep.  481.    S.  C.  (in  error)  i  Hea.  BUc.  5(#. 
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1882.  instrument  as  to  the  authority ;  as  it  was  proved  that 
ItasKuit  &U  instruments  of  that  description  were  paid  in  cash, 
on  being  presented  at  the  treasury  office  at  Komgsberg. 
It  is  therefore  in  effect,  a  promissory  note ;  ,or  at  aH 
events,  an  undertaking  or  order  for  the  payment  of 
lQDoey.  Mary  HkchtlTt  Cote,  Williams's  Case,  and 
Clinch's  Case,  are  inapplicable  to  the  present,  as  they 
all  turned  on  the  construction  of  orders  for  payment  of 
money,  under  the  statute  7  Geo.  2.  c.  24. 

.  [The  learned  Counsel  was  proceeding  with  his  ar- 
gument, by  referring  to  the  case  of  Rex  v.  Elliott  (a), 
when  he  was  stopped  by  Lord  Chief  Justice  Abbott, 
who  observed,  that  all  the  Judges  present  were  .satis- 
fied that  the  instrument  was  within  the  provisions  of 
the  statute  43  Geo.  3.  c.  139,  and  one  on  which  for- 
gery might  be  committed ;  and  he  was  requested  to 
apply  himself  to  the  objection  in  arrest  of  judgment, 
viz.  that  it  was  not  translated  or  explained  by  aver- 
ments in  the  indictment.] 

.  This  was  unnecessary,  both  on  principle  and  by  the 
authority  of  decided  cases ;  and  first,  on  principle. 
It  has  been  contended,  that  the  note  should  have  been 
so  set  out,  that  the  Court  might  be  enabled  to  judge 
whether,  upon  the  face  of  it,  it  came  within  the  pro- 
visions of  the  statute  or  not;  and  further,  that  the 
tenor  should  have  been  set  out,  or  that  at  all  events,  a 
translation  was  necessary  to  supply  the  tenor,  as  it  was 
couched  in  a  foreign  language,  and  consequently  un- 
intelligible* The  engravings  and  cyphers  which  ap- 
pear on  the  face  of  the  instrument,  are  incapable  of 
translation ;  for  instance,  the  crown  could  not  be  sup- 
plied by  it.  So  the  purport  of  the  initials  F.  fV>  R. 
cannot  be  assisted  by  translation,  but  can  only  be  ex- 
plained by  evidence.    At  all  events,  a  translation  must 

(«)  2  Efcst's  PL  Cr.  951.    S.  C.  Leach's  Cr.  Cft.  175. 
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be  defective,  and  might  convey  a  limited  or  erroneous        182*  - 
view  of  the  obligation  or  authority  which,  the  in-     t£TkImo 
strument  purports  on  the  face  of  it  to  bear ;  which 
can  be  only  duly  ascertained  and  appreciated  by  a 
Prussian  subject. 

j[Mr.  Justice  Pa  ex.— How  is  a  Court  of  ettor  to 
know  the  purport  and  tenor  of  an  instrument,  if  they 
do  not  understand  the  language  in  which  it  is  writ- 
ten?] 

'Translation  would  not  supply  the  tenor,  and  its  pur- 
port was  matter  of  evidence.  Hie  jury  have  found 
that  the  prisoner  was  guilty  of  forgery*  and  a  Court  of 
law  is  to  enquire  whether  the  penalty  imposed  by  the 
statute  attaches  on  the  instrument,  or  not.  'the  tenor 
of  it  is  set  out  on  the  record ;  the  authority  by  which 
it  becomes  an  order  or  undertaking  for  the  payment  of 
money,  is  also  shewn $  and  the  words  of  the  statute 
are  strictly  followed,  so  as  to  render  a  translation  al- 
together unnecessary*  further,  a  translation  of  da 
instrument  of  this  nature  might  tend  to  mislead ;  for 
instance,  in  the  case  of  a  French  bill  of  exchange, 
which,  by  the  law  of  that  Country,  must  not  only  ex- 
press, on  the  face  it  whether  or  not  value  has  been 
received,  but  also  the  nature  of  the  consideration  which 
constitutes  the  value,  viz.  whether  money  or  goods (*)• 
Here  however,  it  is  otherwise  j  for  value  received  is 
implied  in  every  bill  and  indorsement,  as  much  as  if 
expressed  in  tutidem  verbis.  If  such  a  bill  wfere  trans- 
lated, without  stating  the  nature  of  the  consideration, 
it  would  be  unobjectionable,  and  the  Court  would  con- 
sider it  to  be  valid ;  although  it  would  not  only  be  de- 
fective by  the  French  law,  but  an  absolute  nullity. 

(•)  See  Code  de  Commerce.  S.P.MuradfedroftFrsiictkBwnrilliet, 
fifth  edit.  p.  1QW.    Potkitr,pl.8.34. 
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So  bene  a  Court  of  error  can  oaiy  look  to  (be  record* 
The  tenor  of  the  instrument  is  oaly  to  be  oaHeciedor  - 
supplied  by  evidence,  for  the  operative  parte  of  it  can* 
net  be  literally  translated.    The  interpreter  awore  that 
it  was  a  valid  security  in  Prussia,  where  il  was  intend* 
ed  to  be  circulated  ;  and  it  would  be  nugatory  to  sup- 
pose that  a  translation  would  be  beneficial  to,  or  as- 
sist the  prisoner.    Secondly,  a  translation  is  unneces* ' 
sary,  according  to  the  authority  of  decided  eases/ 
This  bears  no  analogy  to  the  case  of  libel :  even  ifJ 
it  did,  Zenobio  v.  Jxtell  does  not  shew  tjiat  a  transla- 
tion was  necessary ;  as  it  was  there  merely  decided, 
that  the  libel  must  be  set  forth  in  the  original  lan- 
guage.   So  here  the  tenor  of  the  instrument  has  been 
set  out  in  the  tongue  in  which  it  was  written.    Fur- 
ther, if  this  case  must  be  governed  by  analogy  to  that 
of  libel,  it  must  be  recollected  that  libel  is  only  slan- 
der reduced  into  writing ;  and  the  authorities  collected 
by  Mr.  Serj.  Williams,  in  his  note  to  Craft  v.  Boite,  are 
express  to  shew,  that  if  words  are  spoken  in  a  fo- 
reign language,  it  is  not  necessary,  or  indeed  safe  or 
prudent,  to  translate  them ;  and  the  case  in  Hobart  (a) 
id  not  confined  to  words  spoken  in  the  Welsh  lan- 
guage.   In  Gibbs  v.  Jenkins  (b),  which,  was  an  action 
for  words  spoken  in  the  Welsh  language,  on  issue  of 
not  guilty,  witnesses  were  examined  after  verdict,  as 
to  the  signification  of  the  words.     So  in  an  anony- 
mous case(c),  it  was  held,  that  if  a  man  brings  an  ac- 
tion on  the  case  for  speaking    certain  scandalous 
Welsh  words  of  him,  though  he  does  not  put  the  . 
English  of  them  in  the  declaration,  yet  the  declara- 
tion is  good ;  for  the  Court  ought  to  take  information 
by  Welshmen,   what  the  worcjs  signify.     Here,  the 
testimony  of  the  interpreter  explained  the  import  of 

(«)  126. (A)  Id.  191 »(e)  Id.  1*0. 
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rite  rnstrmnent,  the  obligation  and  authority  of  which        «8fc 
were  established  by  foreign  law.    Whether  the  pro-     %»  Kim 
ccedfog  be  by  indictment  on  a  criminal  charge,  or  by    q^^j,,. 
action  for.  a  dvi!  remedy,  the  principle  is  the  same ;. 
and  where  an  instrument  is  written  in  a  foreign  lan- 
guage, k  may  he  explained  by  evidence  at  the  trial, 
without  setting  on*  a  translation  of  it  on  the  record. 
The  Conrt  hate  determined  that  it  k  an  instrument 
within  the  meaning  of  the  statute ;  and  as  the  latter 
objection  goes  only  to  the  form  of  the  indictment,  and 
not  to  the  merits  of  the  case,  no  ev»  can  arise  to  Ae 
prosecutor ;  for,  if  it  be  deemed  expedient,  anothen 
indictment  may  be  preferred  against  the  prisoner. 

Mr.  Piatt,  in  reply.— It  has  been  said,  that  the 
crown,  and  other  devices,  engraved  on  the  face  of  the 
instroment,  cannot  be  translated ;  and  that  the  initials 
F.JT.R.  could  only  be  explained'by  evidence.  Thatmay 
be  fully  admitted,  and  their  import  was  assented  to  at 
the  trial;  but  the  only  question  is,  whether  the  operative 
or  verbal  part  of  the  instrument  should  not  have  been 
translated  on  the  record,  so  as  to  shew  the  mandatory 
o,  promissory  part,  of  it.    It  is  quite  clear,  that  such 
part  might  have  been  translated  without  difficulty,  so 
as  to  receive  a  proper  construction,  by  the  introduction 
of  necessary  averments  in  the  indictment.   A  Court  of 
error  cannot  be  considered  as  a  Paralogia,  or  being 
well  versed  in  the  tongues  of  every  foreign  clime. 
The  case  in  Hobart  (a),  seems  to  apply  only  to  those 
languages,  the  meaning  of  which  might  be  understood 
by  persons  in  this  country.    Although  the  Welsh  is 
not,  strictly  speaking,  the  English  tongue,  it  may 
still  be  considered  as  part  of  the  dialect  of  Great  Bri- 
tain.   The  case  put  as  to  the  French  bill  of  exchange, 

(«)  126. 
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1803*  appears  to  be  founded  in  fallacy ;  for  if  a  person  were 
The  King  indicted  for  forging  snch  an  instrument,  and  it  were 
Gouww*.  tran8lalcd  on  the  record,  the  request  to  the  drawee  to 
pay,  as  well  as  his  address,  and  the  acceptance  by 
him,  must  appear.  For  the  reasons  before  urged,  and 
which  have  not  been  satisfactorily  answered,  the  judg- 
ment must  be  arrested ;  the  only  effect  of  which  will 
be  to  have  a  proper  translation  set  out  on  the  record. 

Lord  Chief  Justiee  Abbott.— This  case  has  been 
extremely  well  argued,  both  for  the  prisoner  and  the 
prosecution. 

*  Cur.  adv.  vulL 

The  majority  of  the  Judges,  after  much  deliberation, 
were  of  opinion,  that  a  translation  of  the  instrument 
should  have  been  inserted  in  the  indictment ;  and  that 
this  not  having  been  done,  the  judgment  ought  to  be 
arrested;  and  that  consequently  the  prisoner  was  enti- 
tled to  his  discharge,  unless  it  should  be  deemed  ex- 
pedient to  prefer  a  fresh  indictment  against  him  ;  and 
as  the  prosecutor  declined  to  do  so,  he  was  accordingly, 
at  the  last  sittings  at  the  Old  Bailey,  ordered  to  be 

Discharged. 
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Wm.  Steel  and  Jos.  Steel  v.  Western.  Clerk.       Thunday, 

April  25th. 

Xhi8  was  an  action:  on  the  ease,  in  nature  of  waste.  Where  a  farm 
The  declaration  stated,  that  the  plaintiffs  were  po*-  ^nd  b. 
seised  of  a  certain  piece  or  parcel  of  land  for  the  re-  &3yjJ^ 
sidne  of  a  term  of  years ;  and  that,  before  the  com*  underlet  part  of 
fritting  the  injury  thereinafter  mentioned,  the  defend-  gare  receipt* 
ant  held  as  tenant  to  them,  and  assigned  for  breach,  JjjyjjyjJ^ 
that  he  pulled  down  a  shed  then  erected  and  standing  Jice  to  quit,  in 

-  hia  nunc  alone, 

on  the  said  piece  of  land,  to  the  injury  of  ;their  rever-  held,  that  .4. 

sionary  estate.     Flea*  not  guilty.  IlofolaiSataa 

At  the  trial  of  the  cause,  before  Mr.  Justice  Richard-  Joi*  ■*»» 

against  C.  for 

son,  at  the  last  Assizes  at  Oxford,  it  appealed,  that  the  puffing  down  a 


plaintiffs  were  lessees  of  a  farm,  under  a  joint  demise  gtoodonpartof 
from  one  Bun,  in  November,  1 8 1 1 ,  for  the  term  of  twelve  ^Jj™Jnlie8 
years,  a  small  part  of  which  they  afterwards  underlet 
to  the  defendant,  and  on  which  the  shed  in  question 
stood ;  that  he  pulled  it  down  in  the  summer  of  the 
ye*u-  183 J,  considering  it  to  stand  on  part  of  his  own 
glebe,  and  not  on  the  land  he  occupied  under  the 
plaintiffs;  that  the  present  action  was  commenced 
on  the  igtfi  Slept  ember  in  \h&t  year,  when  the  defendant 
discovering  that  it  belonged  to  the  plaintiffs'  estate, 
rebuilt  it  in  the  month  of  October  following,  and  made 
it  far  better  than  when  it  was  puUed  down.  For  the 
defendant,  a  written  agreement  was-  produced,  which 
purported  tp  b*ve  been  made  between  the  plaintiff 
Jotepfy  Stpel  aod  t\xe  defendant,  by  which,  the  former 
underlet  the  close  on  which  the  shed  stood)  to  the  lat- 
ter'; and  the  plaintiff  fVm.  Steel, wjba  no  party  to  .the 
instrument,  except  by  a  memorandum  indorsed  on  the 
back  of  it.     It  was  also  proved,  that  Joseph  Steel  oc- 


V, 

Western 
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1SS8.  cupied  and  managed  the  farm,  and  that  his  brother  Wil- 
STxxt  Ham,  the  other  plaintiff,  lived  at  a  distance,  and  never 
interfered  with  it.  The  defendant  also  produced  receipts 
for  rent,  signed  in  the  name  of  Joseph  Steel  alone,  as 
well  as  a  notice  requiring  the  former  to  give  up  the 
possession  of  the  land  on  which  the  shed  stood,  to 
bias.  Under  these  circumstances  the  learned  Judge 
was  of  opinion,  that  ihe  defendant  held  as  tenant  to 
the  plaintiff  Jokepk  Steel  alone ;  and  accordingly  d*. 
rented  a  nonsuit. 

Mr.  Serj.  Peake  now  applied  for  a  rale  nisi,  that  k 
might  be  set  aside,  and  a  new  trial  granted ;  and  sub- 
mitted, that  as  the  plaintiffs  held  the  estate  under  a 
joint  demise,  the  action  was  properly  brought  in  both 
their  names*  as  they  were  jointly  interested,  and  the 
pulling  down  the  shed  was  an  injury  to  both.  In 
Skinmr  v.  Stocks  (a)  it  was  decided,  that  the  joint 
owneuB  of  a  vessel  engaged  in  the  whale  fishery,  may 
sue  a  purchaser  for  the  prioe  erf  whale  oil,  although 
the  contract  of  sale  were  made  by  one  of  the  part 
oftraers,  and  the  purchaser  did  not  taut*  that  other 
persons  had  any  interest  <m  the  transaction  {  and  the 
Court  there  said,  that  Ae  notion  might  be  maintained 
in  the  name  of  the  person  with  Whom  the  contract 
was  actually  made,  or  in  the  name*  of  the  parties 
really  interested.  So  in  Parsom  v.  Cro$bf(&),  where 
an  action  was  brought  by  a  father,  whose  son's  name 
was  introduced  into  the  business  as  a  co-partner;  on 
an  objection^  that  the  father  could  not  sue  alone, 
it  was  held,  that  the  son  owght  be  called  lU>  ehew  that 
he  had  no  interest,  and  consequently  that  the  toctfoto 
was  rightly  brought  in  the  name  of  die  fattier  only. 

These  cases  establish  the  principle,  that  Whete  a. 

(a)  4  JUrn.  &  Aid.  437,  (*)  5  ftp.  Rep.  199. 


WWTBR*. 
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contract  is  made  between  X  and  B.$  if  A.  has  a  partv        M«. 
ner  jointly  interested  with  him,  they  may  maintain  a        9i«n. 
joint  action ;  or  if  the  name  of  such  partner  be  used* 
aad  he  is  not  interested,  JL  alone  emy  sue.    The  facts 
of  this  <case,  therefore,  warranted  the  friainttffii  to  bring 
the  action  in  their  joint  names. 

,  Lord  Chief  Justice  iD  ajllas.— With  respect  to  the 
justice  of  the  oasq,  there  ctin  be  no  doubt.  The  shed 
was  pulled  down  by  the  defendant,  and  a  far  better 
one  shortly  afterwards  erected  in  its  stead.  He  at  first 
thought  it  belonged  4o  him ;  but  as  soen  as  iie  dis- 
covered his  arialalce,  he  caused  it  to  he  rebuilt.  It 
appears  tfctft  the  writ  was  b*ed  bat  against  him  in  the 
pteseot  action  on  the  10th  of  September*  and  the  shed 
was  rebuilt  in  the  month  of  October  following.  The 
plaintiffs  therefore,  could  only  be  entitled  to  recover 
the  costs  of  the  writ.  Besides,  the  coatrecfc  was  en 
tered  into  between  the  defendant  and  one  of  the  plain- 
lift ;  and  he  ocoapied  under  Joseph  Steel  alone*  1 
am  therefore  of  opinion,  that  the  nonsuit  was  perfectly 
right.  The  facts  of  this  case  render  it  distinguishable 
from  those  which  have  been  referred  to  with  respect 
to  partners ;  as  if  persons  ostensibly  act  as  such,  a 
dealing  with  one  may  be  considered  as  a  dealing  with 
both.  Here  however  the  defendant  occupied  under 
one  of  the  plaintiffs  only ;  and  it  does  not  appear  that 
he  was  aware  that  the  other  was  at  all  interested  in 
the  premises. 

Mr.  Justice  Pa  bk. — I  am  of  the  same  opinion.  The 
facts  of  this  case  do  not  apply  to  those  of  general 
partnerships.  The  plaintiff,  Joseph  Steel,  might  have 
had  a  separate  interest  in  the  premises  in  question,  or 
his  brother  might  have  released  his  interest  in  the  de- 
mise originally  made  to  both.    Besides!  it  appears. 
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lttfc        that  he  treated  the  defendant  as  having  contracted 
St**l       with  him  alone. 


Wemwmk*. 


Mr.  Justice  Burrough.— No  one  was  known  to  the 
defendant  bat  the  plaintiff  Jastp*  Sitae/.  In  Skinner 
v.  Stocks,  the  plaintiffs  earned  on  business  publicly,  as 
part  owners ;  and  in  Parsons  v.  Crosby,  the  son  per- 
mitted his  name  to  be  used.  These  cases,  therefore, 
are  distinguishable  from  the  present ;  and  I  concur  m 
thinking,  that  this  nonsuit  was  perfectly  correct 

Ms.  Justice  Richardson.— I  directed  a  nonsuit, 
on  the  ground  suggested  by  my  Brother  Park.  A 
deed  of  release  might  have  been  executed  between  the 
plaintiffs,  or  Joseph  Steel  might  have  become  tenant 
to  his  brother  William*  It  is  quite  clear,  that  if  the 
defendant  had  brought  an  action  against  Joseph  alone 
for  a  breach  of  contract,  it  would  have  been  main- 
tainable ;  but  he  could  not  join  his  brother  William 
in  such  action,  without  shewing  that  he  had  a  privity 
with  the  former. 

Rule  refused* 
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Dal>  t;.  WOOD.  Saturday, 

April  27th. 

This  was  an  action  of  trespass  for  an  assault.    The  Whew  in  an 
declaration  charged  the  defendant  with  having  beat,  J^Jtfdi" 
bruised,  wounded,  and  ill  treated  the  plaintiff.    Plea,  $^£fi£; 
that  the  plaintiff  made  the  first  assault-    Replication,  fcndant  beat, 

j    •    •  /<       •£  bnueed,  and 

ae  injuria  sua  propria*  wmmdtd  Hmr 

At  the  trial  before  Mr.  Justice  Park,  at  the  last  as-  Sj^^jj* 

sizes  at  Exeter,  the  plaintiff  proved  that  the  defendant  JJ*] 

had  committed  a  violent  assault  on  him,  and  beat 

him  with  his  fists.    For  the  defendant  it  was  prov-  Jr^redVhattlie 

ed,    that  the  plaintiff  being  on  horseback,  got  off,  ^bid^Se 

and  held  up  his  stick  at  the  defendant,  when  the  off,  and  held 

latter  struck  him.    There  was  no  evidence  to  shew  the  ***r£tA. 


whether  the  plaintiff  had  remounted  his  horse  before  I^^f" 
the  defendant  struck  him  or  not.     For  the  plaintiff  it  Held,  that  the 

plaintiff  t*ynrld 

was  contended,  that  his  merely  holding  up  his  stick  hare  replied 

did  not  justify  the  beating  by  the  defendant;  and  for  STa^bee!? 

the  latter  it  was  submitted,  that  as  he  had  pleaded  son  Jj£5e^!a7f 

assault  demesne,  and  the  plaintiff  could  justify  it,  he  the  evidence, 

should  have  pleaded  it  specially,  as  it  could  not  be  wMaofcrthe 

given  in  evidence  under  the  general  replication  of  de  j^^SJj  JJJ.10 

injurii.  i»J,t  commit- 

ted  on  him  by 
the  defendant, 

The  learned  Judge  observed,  that  every  assault  would  foandm  the** 
not  justify  every  battery ;  but  that  if  the  plaintiff  first  ^JJ^^Jf1* 
lifted  up  his  stick,  and  offered  to  strike  the  defendant,  new  trial, 
it  would  be  a  sufficient  assault  to  justify  his  striking 
the  plaintiff;  and  he  left  it  to  the  Jury  to  say  whether 
the  hitter  was  the  aggressor,  or  whether  the  assault 
committed  on  him  by  the  defendant  was  occasioned 
by  his  holding  up  his  stickiu  the  first  instance.    They 

VOL.  VII.  d 
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1822.        found  in  the  affirmative;   and  accordingly  gave  a 
*l)£x        verdict  for  the  defendant. 


V. 

Wood. 


Mr.  Serjeant  Lens  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted ; 
on  the  grounds— first,  that  as  for  any  thing  that  ap- 
peared at  the  trial,  the  assault  by  the  plaintiff's  hold* 
ing  up  his  stick  had  ceased,  as  he  might  have  done 
so  in  the  first  instance!  whilst  he  was  on  horseback ; 
after  which  he  got  off,  and  might  have  remounted 
before  the  defendant  attacked  him  :  and  secondly, 
that  son  assault  demesne  was  not  a  good  plea ;  as  the 
declaration  charged  the  defendant  with  having  beat 
and  wounded  the  plaintiff. 

Lord  Chief  Justice  Dallas. — It  was  matter  of  evi- 
dence, whether  the  assault  was  proportionable  to 
the  battery ;  and  in  King  v.  Phippard(a),  it  was  held, 
that  if  the  defendant  pleads  son  assault  demesne,  and 
the  plaintiff  can  justify  it,  such  justification  ought  to 
be  pleaded  specially ;  for  it  cannot  be  given  in  evi- 
dence under  the  general  replication  of  de  injuria  sud 
proprid.  So  here,  if  the  defendant  had  assaulted  the 
plaintiff,  and  beat  him  more  violently  than  he  ought 
to  have  done,  or  was  necessary  for  the  defence  of  him- 
self, the  plaintiff  ought  to  have  replied  specially. 

Mr.  Justice  Park.— It  was  proved  at  the  trial,  by  a 
witness  who  was  close  to  the  parties  when  the  assault 
took  place,  that  the  defendant  had  been  formerly  ser- 
vant to  the  plaintiff,  and  that  on  his  leaving  him, 
he  had  been  taken  into  the  employ  of  one  Francis; 
that  the  plaintiff,  being  on  horseback,  and  meeting 
him  in  the  road,  provoked  him,  by  asking  him  how 

(a)  Cirfh.280. 
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Francis  could  think  of  taking  him  as  a  servant,  and  1828- 
shook  his  stick  at  him  ;  on  which  the  defendant  com-  Dalb 
mitted  the  assault  in  question.  I  told  the  Jury,  that  Wood. 
every  assault*  did  not  justify  every  battery  ;  but  that 
it  must  appear  that  the  assault  was  in  some  degree 
proportionable  to  the  tnaihem :  and  I  did  so  on  the 
authority  of  Cockcraft  v.  Smith  (a),  where  Lord  Chief 
Justice  Holt  directed  the- Jury  to  find  a  verdict  for 
die  defendant,  the  first  assault  being  by  tilting  a 
form  on  which  the  defendant  sat,  whereby  be  fell ;  and 
the  maim  was,  that  the  defendant  bit  off  the  plaintiff's 
finger.  I  agree  with  ray  Lord  Chief  Justice,  that 
under  the  circumstances,  the  plaintiff  ought  to  have 
replied  specially ;  and  from  the  evidence  at  the  trial, 
I  think  them  is  no  reason  to  disturb  the  verdict  found 
for  the  defendant. 

Mr.  Justice  Burrough.— Tbe  case  of  Cockcraft  v, 
SmitA  has  decided,  that  although  the  plaintiff  set  out 
a  maibtm  in  his  declaration,  yet  that  the  plea  of  son 
assault  demesne  is  a  good  plea ;  and  that  the  defendant 
.need  not  plead  that  the  plaintiff  maimed  and  wounded 
him.  The  mere  scratching  a  finger  is  a  wounding ; 
and  as  the  plaintiff  did  not  reply  specially,  I  concur 
with  my  Lord  Chief  Justice  and  my  Brother  Park,  in 
thinking  that  there  is  no  ground  to  send  this  case 
down-  to  another  trial. 

Mr.  Justice  Richardson  concurred. 

Rule  refused. 

(•)  2  &Jk.  642.    S.  C.  1  Ld.  Raym.  W.    BoJL  NL  Pri.  7th  ed.  18, 
18ehr.NLFri.3ded.3J. 
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Mo^!Sl  Sslls  u.  Hoars  and  other*. 

Wtaetvte-  This  was  an  action  of  assumpsit,  and  brought  to  re- 
on  tfae  Gospels  cover  the  value  of  certain  fixtures  left  by  the  plaintiff 
k  ^  after-1"*  *n  a  public-house,  which  he  had  held  under  the  de» 

wwdadkeofm--  fendants  as  brewers, 
ed  that  he  was 

a  Jew,  and  had  At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
?££?££  Dallas,  at  Guildhall,  at  the  Sittings  after  the  last 
1SS£iS!um%L  Term,  a  witness,  calling  himself  Jama  Manning,  was 
his  testimony     swotn  in  the  usual  manner,  on  tb$  New  Testament; 

was  too  Imtm  ' 

after  rerdkt;  who  stated  that  he  was  acquainted  with  the  plaintiff, 
oatn^takeii  anc'  *^&t  ODe  °^  ^e  defendants,  in  a  conversation  with 
1*|i*_*ftlie"»  the  witness,  had  admitted  that  they  were  indebted  to 

Was  DUKuBB*  00 

him,  aa  it  the  plaintiff  in  100/.  for  repairing  the  premises,  and 

him  to  top!-  f°r  fixtures  left  by  him  at  the  time  of  his  relinquishing 

fa^hebad  *^em  to   l**e  defendants;  and  the  Jury  accordingly 

sworn  falaely.  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  nisi, 
that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted ;  on  affidavits  which  stated  that  it  had  been 
discovered  since  the  trial,  that  the  real  name  of  the 
witness  was  Solly  Joseph  Manning ;  that  he  was  a 
Jew  before  and  at  the  time  of  the  trial ;  and  that  he 
had  since  regularly  attended  at  the  Synagogue :  and 
it  was  also  sworn,  that  neither  of  the  defendants  had 
ever  any  conversation  with  him  on  any  occasion  what- 
ever. The  learned  Serjeant  submitted,  that  the  Jury 
must  have  relied  on  his  testimony,  by  finding  a  verdict 
for  the  plaintiff;  and  that  as  be  had  not  been  sworn 
on  the  Pentateuch,  he  did  not  consider  the  Oath  be 
had  taken  as  binding;  and  it  was  now  expressly 


IN  THE  THIRD  YEAR  OF  GEO.  IV.  37 

sworn  that  he  never  had  any  conversation  with  either  I9tt. 
of  the  defendants.  He  also  submitted,  that  the  ver-  aua, 
diet  was  against  the  weight  of  evidence.  Hoam. 

Lord  Chief  Justice  Dallas. — The  Jury  certainly 
gave  credit  to  the  testimony  of  Manning;  and  he 
swore  positively  to  a  conversation  he  had  with  one  of 
the  defendants,  on  the  nature  of  the  plaintiff's  claim. 
Speaking  for  myself,  I  was  not  satisfied  with  the 
conduct  of  the  witness ;  and  the  story  he  told  was 
highly  improbable.  The  plaintiff  had  quitted  the 
premises  more  than  two  years  before  he  brought  the 
present  action.  I  remarked  this  to  the  Jury;  and  they 
returned  a  verdict  on  the  facts  before  diem.  With  re- 
spect to  the  affidavits  as  to  the  witness's  having  been 
improperly  sworn,  they  seem  to  me  to  be  entirely  out 
of  the  question ;  and  it  would  lead  to  a  most  danger- 
ous practice,  if  the  Court  were  to  receive  them.  The 
objection  should  have  been  made  at  the  trial ;  and  the 
correct  and  proper  time  for  asking  a  witness  whether 
the  form  of  administering  the  oath  is  such  as  will  be 
binding  upon  his  conscience,  is  previous  to  the  ad- 
ministration of  the  oath.  Besides,  it  does  not  appear 
but  that  the  oath,  as  taken  by  the  witness,  was  so  far 
binding  on  him,  as  to  make  him  legally  and  religiously 
responsible. 

Mr.  Justice  Park.— The  witness  appeared  as  a 
Christian,  and  was  sworn  as  such  at  the  trial.  He 
should  have  been  then  asked  whether  he  considered  , 
the  oath  taken  by  him  to  be  binding  upon  his  con- 
science. It  therefore  appears  to  me,  that  this  appli- 
cation is  too  late  ;  and  it  would  be  a  dangerous  prece- 
dent, if  the  Court  were  to  allow  it  to  prevail. 

Mr.  Justice  Burhough. — It  is  quite  clear,  that  the 
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1882.        ioqupries  a*  to  the  religious  principles  of  the  witness, 
Osiuxf       should  have  been  made  at  the  trial  *  and  if  applica- 
tions of  this  nature  were  allowed,  it  would  tend  to  im- 
pugn  every  verdict. 

-  Mr*  Justice  Richaedsom-— I  perfectly  agree  with 
the  Court  in  thinking  that  the  objection  as  to  the 
mode  of  swearing  the  witness,  should  have  been  made 
at  the  time ;  and  it  would  lead  to  the  most  dangerous 
oonsequenoeB  if  at  weue  otherwise;  But  I  am  of 
opinion,  that  the  oath,  as  taken  by  (Use  witness,  was 
binding  on  him ;  for  if  he  were  indicted  for  perpry, 
he  would  have  so  defence :  and  if  he  were  convicted 
of  that  crime  he  would  be  liable  to  the  penalties  of 
perjury. 

The  Court,  however,  granted  the  rule  for  a  new 
trial,  on  the  ground  of  the  verdict  having  been  given 
against  evidence ;  which  was  afterwards  made  abso- 
lute on  payment  of  costs. 
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Nopes  v.  Mountain  and  Two  others.  Monday, 

April  29th. 

X his   was  an  action  of  trespass  for  false  imprison-  Where  a  bank- 
ment.     The  defendants  pleaded  the  general  issue,  and  be  Worn  before 
several  special  pleas  of  justification  under  a  warrant  of  2Sn^m™^J 
commitment,  made  and  executed  by  them  as  the  ma-  his  attorney  ar- 

-  ,  .     .  J  .  •     .         n?ed:  Held, 

jor  part  of  the  commissioners  named  in  a  commission  that  a  warrant 

of  bankrupt  issued  against  the  plaintiff,  in  consequence  mentbyXra'" 

of  his  refusal  to  be  sworn  before  them ;  he  having  as-  Jjjj^f  *2fLi 

signed  as  a  reason  for  such  refusal,  the  non-arrival  of  of  the  bankrupt 
•  .       . .  •      to  be  sworn, 

his  attorney.  wMwffldoJt, 

At  the  trial  of  the  cause  before  Mr.  Justice  Bur-  J^S^!^ea' 

tog  tne  reason 
rough,  at  the  last  assizes  at  Salisbury,  the  warrant  of  forsuchrefusal. 

commitment  was  given  in  evidence,  which  was  dated  thatthewarrant 

on  the  K)th  May,  1821,  and  signed  and  sealed  by  the  ^"^j 

defendants  as  such  commissioners,  and  of  whom  one  M J*e  ■aould 

'  .  submit  himself 

was  of  the  quorum ;  and  which,  after  reciting  the  com-  to  the  commis- 

mission,  the  adjudication  of  the  bankruptcy  of  the  ruM°  Mswer 

plaintiff,  and  that  notice  was  given  in  the  Gazette  for  nuik^L^%  u 

him  to  surrender  himself  to  the  commissioners;  and  might  be  put 

that  he  did  not  do  so  ;  in  consequence  of  which  he  tue  of  the  said 

was  duly  summoned  to  appear  before  the  major  part  ^^0^°' 

of  the  commissioners  in  the  said  commission  named,  pursued  the 

'  terms  of  the 
on  the  26th   March  last  p^st,  to  be  examined,  and  oath  to  be 

make  a  full  disclosure  and  discovery  of  his  estate  and  ^nknipt,  and 

effects ;  and  that  he  did  not  surrender  himself  to  such  to  16th  section 

9  of  the  statute 

major  part  of  the  said  commissioners,  who  had  signed  5  Ceo.  2.  c.  30 ; 

a  certificate  thereof;  in  consequence  of  which  he  had  intended  that 

been  committed  to  Newgate,, under  a. Judge's  warrant,  ^^^t'be 

1  put  by  the  com- 

missioners,  would  be legal  pettim*.— And  who*  Ae  hajJmipt  was  coinmitted  to 
Newgate  tinder  a  Judge's  warrant,  granted  on  the  certificate  of  the  commissioners, 
far  not  eppearlot;  to  their  eammoas,  and  afterward*  brought  before  them  by  war- 
rant  to  jnake  a  disclosure  of  his.  estate,  if  he  refuses  to  be  sworn  and  examined  as 
to  such  estate,  the  commissioners  may  commit  him  under  Che  14th  section  of 
thai  statnte ;  as  when  he  was  brought  before  them  the  warrant  and  authority 
of  the  Judge  were  at  an  end  and  determined. 
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NOBBS 

v. 

M0U*TAM. 


for  keeping  out  of  the  way,  as  appeared  to  the  said 
commissioners ;— proceeded  as  follows : 

"  And  whereas  the  said  Richard  Angel  Notes  (the 
plaintiff)  having  been  committed  to  his  said  majesty's 
gaol  of  Newgate,  and  being  this  day  brought  before 
us,  the  major  part  of  the  commissioners  in  the  said 
commission  named,  and  authorised  by  oar  messenger 
in  pursuance  of  oar  warrant  for  that  purpose,  to  make 
a  full  discovery  and  disclosure  of  his  estate  and  effects, 
was  then  and  there  duly  called  upon  to  take  the  oath 
usually  administered  to  bankrupts,  in  order  to  our  re- 
quiring him  to  make  such  disclosure  and  discovery  of 
his  estate  and  effects  as  aforesaid ;  but  the  said 
Richard  Angel  Nobes,  in  contempt  of  our  authority, 
and  in  disobedience  to  the  said  commission,  absolutely 
refused  to  take  such  oath:  These  are  therefore  to 
will,  require,  and  authorise  you,  immediately  upon 
the  receipt  hereof,  to  take  into  your  custody  the  body 
of  the  said  Richard  Angel  Nobes,  *nd  him  safely  con- 
vey to  his  majesty's  prison  in  and  for  the  county  of 
Wilts,  and  him  there  to  deliver,  to  the  keeper  of  the 
said  prison,  who  is  hereby  required  and  authorised  by 
virtue  of  the  commission  and  statutes  aforesaid  to  re- 
ceive the  said  Richard  Angel  Nobes  into  his  custody, 
and  him  safely  to  keep  and  detain,  without  bail  or 
mainprize,  until  such  time  as  he  shall  submit  himself 
to  us,  or  the  major  part  of  the  said  commissioners  by 
the  said  commission  named  and  authorised!  and  take 
the  oath  prescribed  by  law  for  that  purpose,  and  full 
answer  make,  to  our  or  their  satisfaction,  to  the  ques- 
tions which  may  be  put  to  him  by  virtue  of  the  said 
commission ;  and  for  so  doing,  this  shall  be  your  suf- 
ficient wanrant." 

It  appeared  that  the  plaintiff  was  brought  down 
from  London  before  the  commissioners  at  CricUade, 
in  Wiltshire,  on  the  10th  May,  182],  in  the  custody 


IN  TAB  THIRD  YBAR  OF  OBO.  IV.  41 

of  an  officer ;  that  he  immediately  wrote  to  hit  attor-        I8tt. 
uey,  who  lived  at  the  distance  of  ten  miles,  to  attend       Noaas 
his   examination ;    that  the    commissioners   having     uovtrtMa. 
waited  from  half-past  nine  in  the  morning  till  eleven, 
they  then  required  him  to  be  sworn,  which  he  refused  to 
do  until  his  attorney  came;  that  they  waited  until  one, 
and  as  the  attorney  had  not  then  arrived,  and  the  plain* 
tiff  still  refined  to  be  sworn,  they  committed  him  un- 
der the  warrant  as  above  stated.   They  asked  him  whe- 
ther be  required  further  time  ?  he  said  not ;  bnt  that  he 
would  not  be  sworn  until  the  arrival  of  his  attorney. 

The  learned  Judge  was  of  opinion,  that  the  defend- 
ants were  justified  in  committing  the  plaintiff,  it  hav- 
ing been  proved  that  they  had  given  him  time  in  the 
expectation  of  the  arrival  of  his  attorney;  bnt  that  he 
still  persisted  in  not  being  swom  until  he  was  present. 
That  the  plaintiff  was,  at  all  events,  bound  to  be 
sworn;  after  which,  if  any  improper  or  illegal  questions 
had  been  put  to  him  by  the  defendants,  he  might  have 
objected  or  denatured  to  them,  or  refused  to  answer, 
without  the  assistance  or  advice  of  his  attorney.  That 
the  warrant  was  authorised  by  the  statute  6  Geo.  3. 
e.  50 ;  and  that  no  hardship  had  been  imposed  on  the 
plaintiff,  as  he  might  be  brought  up  to  be  examined 
at  any  tame  after  his  commitment,  on  making  an  ap- 
plication to  the  commissioners  for  that  purpose.  And 
the  Jury  found  a  verdict  for  the  defendants. 

Mr.  Serjeant  Pell  now  moved  for  a  rule  niri,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted ; 
on  the  ground  that  the  warrant  of  commitment  was 
illegal  and  informal  on  the  face  of  it.  He  submitted, 
that  it  should  strictly  pursue  the  words  of  the  statute 
5  Oeoi%.  c.  30(a),  on  which  it  was  founded;  and 

W  By  die  16th  section  of  which  it  is  enacted, «« thai  it  shall  ltflawfel 


M9VHXAJ*. 
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lwt.  that  so  favourable  iQteKtaeat  or  inference  could  be 
ctrawo  by  the  Court,  aa  it  tended  to  the  restraint  of  the 
liberty  of  the  subject  The  plaintiff  oaght  to  have 
been  remanded  under  the  Judge's  warrant,  fur  sot  ap- 
pearing to  the  summons  of  the  cosunussionm,  and  not 
under  the  warrant  of  the  latter.  It  would  be  too  much 
to  say  that  a  penon  might  be  committed,  meiely  be- 
cause he  refused  to  be  sworn  before  the  commissioners ; 
and  although  in  Ex  parte  Page  (a),  a  warrant  of  com- 

for  the  commissioners,  or  the  major  part  of  them,  to  examine,  as  well 
by  word  of  mouth  as  on  interrogatories  In  writing,  every  person  against 
whom  any  commission  of  bankrupt  is  or  shall  be  awarded,  touching  all 
matters  relating  to  the  trade,  dealings,  estate,  and  effects  of  all  and  every 
such  bankrupt  and  bankrupts  ;  and  also  to  examine  in  the  manner  afore- 
said, all  and  every  other  person  doly  summoned  before,  or  present  at  any 
meeting  of  the  said  oainmlssjonera,  or  the  major  part  of  them,  asnchinf 
all  matters  relating  t>  the  person,  trade,  dealings,  estate,  and  effects  of 
all  and  every  snch  bankrupt  and  bankrupts,  and  any  act  or  acts  of  bank- 
ruptcy sotnmhssd  by  Mm  or  them;  and  ate  to  take  down  and  seduce 
into  writing,  the  answers  of  verbal  examination*  of  every  snch  took* 
rupt  or  other  person,  had  or  taken  before  them  as  aforesaid,  which  ex- 
amination, so  taken  down  or  reduced  into  writing,  the  party  examined  is 
hateby  asejnrod  to  sign  ani  subscribe.  And  la  case  any  snob  bankropt 
or  bankrupts,  or  other  person,  shall  refoae  to  answer,  or  shall  not  lair/ 
answer  to  the  satisfaction  of  the  commissioners,  or  the  major  part, of 
them,  off  lawful  petttom  put  to  him  or  them  by  the  said  commissioners, 
or  the  taajox  pert  of  them,  as  wail  by  word  of  month  as  by  iotsirogato- 
ries  in  writing,  or  shall  refuse  to  sign  sjid  subscribe  his  or  their  examina- 
tion, so  taken  down  or  reduced  into  writing  as  aforesaid  (not  having  a 
reasonable  objection  either  to  the  wording  thereof,  or  otherwise,  to  be  al- 
lowed qy  the  peUceinmissiooen)  It  shall  be  lawful  to  and  for  the  said. 
commissioners,  or  the  major  part  of  them,  by  warrant  under  their  hands 
and  seals,  to  commit  him  or  them  to  such  prison  as  the  said  commis- 
sioners, or  the  major  part  of  them,  shall  think  fit,  there  to  remain  with, 
oat  bail  or  mainprise,  until  snch  time  as  snch  person  or  persons  shall 
submit  him  or  themselves  to  the  said  commissioners,  and  full  answer - 
make,  to  the  satisfaction  of  the  said  commissioners,  to  all  snch  questions 
as  shall  be  put  to  him  or  tiiem  as  aforesaid,  and  sign  and  subscribe  such 
examination  asafoseseid,  according  to  the  tone  latent  and  meaning  ef  the 
act."— And  by  the  17th  section  it  is  provided,  that  "  in  case  any  penon 
shall  be  committed  by  the  commissioners  for  refusing  to  answer,  ^Or  not 
ffJfrMiSfimganyonsstkmBattohl^ 

month  or  Inttrrofatoriej,  the  comjuwooars  shall,  in  the  vatreot  of 
commitment,  specify  such  question  or  questions." 
(a)  ltaB.&  Aid.  560. 
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mjUnent,  after  setting  oat  the  issuing  of  the  commis- 
sion and  adjudication  of  bankruptcy,  stated  as  the        Nqbm 
ground  of  commitment,    that  the  bankrupt   being     hm^m. 
brought  before  the  commissioners,  and  they  having 
proposed  to  administer  an  oath  to  him,  he  refused  to 
be  sworn,  or  to  give  *n  account  of  his  property,  was 
held  legal :  yet,  there,  questions  had  been  previously 
proposed  to  the  bankrupt;  and  it  was  expressly  stated 
in  die  warrant,  that  he  should  be  committed  until  he 
should  submit,  and  fuH  answer  make  to  the  satisfac- 
tion of -die  commissioners,  to  all  the  questions  so  pat  to 
km  as  aforesaid.    Here,  the  reason  for  the  plaintiff's 
refining  to  be  sworn,  should  have  been  stated  on  the 
lace  of  the  commitment,  in  order  that  the  Court  might 
judge  whether  the  excuse  offered  by  him  Was  sufficient 
or  not.  The  statute  provides,  that  in  case  the  bankrupt 
shall  refuse  to  answer  aU  lawful  questions  put  to  him 
by  the  commissioners  (not  having  a  reasonable  objection 
either  to  the  wording  thereof  or  otherwise),  be  may  be 
committed  to  prison.    That  objection  can  only  apply 
to  questions  pat  to  him  on  his  examination,  which 
questions  most  be  set  forth  in  the  warrant  of  commit- 
ment.   Besides,  in  this  case,  there  was  no  absolute  re- 
fusal by  the  plaintiff  to  be  sworn ;  it  was  qualified,  as 
he  very  naturally  wished  to  see  his  attorney  before  the 
commencement  of  his  examination:  whereas  it  appears 
on  the  face  of  the  warrant,  that  he  absolutely  refused 
to  take  the  oath.     If  he  had  claimed  to  be  excused 
from  taking  the  oath  through  indisposition,  he  would 
have  been  justified  in  so  doing,  and  it  would  have 
been  a  reasonable  objection ;  but  the  reason  of  such 
excuse  should  appear  on  the  face  of  die  warrant. 

[Mr.  Justice  Burrough.—l\l  health  will  not  inca- 
pacitate a  man  from  taking  an  oath;   but  be  may 
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reasonably  say  that  he  is  not  well  enough  to'  be  ex- 
amined.] 

[Mr.  Justice  Richardson. — If  a  person  be '  not  in 
a  (it  state  to  be  examined,  he  must  be  remanded  until 
he  will  submit ;  and  not  be  suffered  to  go  at  large.] 

At  all  events,  the  plaintiff  was  entitled  to  further 
time  before  he  was  committed.— There  is  another  ob- 
jection to  the  form  of  the  warrant,  which,  although 
technical,  is  in  strictness  available.  The  plaintiff  was 
ordered  "  to  be  detained  in  the  custody  of  the  keeper 
of  the  gaol  for  the  county  of  Wilts,  until  such  time  as 
he  should  submit  himself  to  the  commissioners,  and 
full  answer  make,  to  their  satisfaction,  to  the  questions 
which  might  be  put  to  him,  by  virtue  of  the  commis- 
sion ;"  and  by  the  terms  of  the  statute,  he  was  only 
required  to  answer  all  lawful  questions.  The  govern- 
ing principle  is,  that  in  the  construction  of  a  warrant 
of  commitment,  it  must  strictly  pursue  the  words  of 
the  statute.  In  Bracks  Cast  (a),  where  a  bankrupt 
refused  to  answer  such  questions  as  were  put  to  him 
by  the  commissioners  relating  to  his  estate,  a  com- 
mitment till  he  conformed  to  their  authority,  was  held 
bad.  So  in  Rex  v.  Nathan  (6),  a  commitment  till  the 
bankrupt  should  be  otherwise  discharged  by  due 
course  of  law,  was  held  bad.  The  same  point  was 
decided  in  HoltingsheaoVs  Case  (c).  Here,  the  want  of 
the  word  lawful,  in  the  warrant,  can  only  be  remedied 
by  intendment.  In  Miller's  Case  (d),  the  conclusion 
of  the  warrant  of  commitment  stated,  that  the  com- 
missioners, by  virtue  of  the  commission  and  of  the 
several  statutes  then  in  force  concerning  bankrupts, 

(a)  1  Ld.  Raym.  99.    S.  C.  1  Salk.  348. (*)  2  Str.  880. 

(c)  2  Ld.  Raym.  851.    S.  C.  1  Salk.  351 (4)  3  Wils.  420.    S.  C. 

2SirW.BU.881. 
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committed  the  bankrupt  to  the  Fleet,  there  to  remain  1833. 
until  he  should  submit  himself  to  the  commissioners,  Now 
and  fall  answer  make  to  them,  to  all  such  question*  as  n0(nn.AIM 
should  be  put  to  him ;  and  it  was  objected,  that  the  com- 
missioners had  exceeded  their  authority,  as  the  bank- 
rupt could  not  be  lawfully  detained  in  prison  until  he 
should  answer  all  such  questions  as  should  be  pat  to 
him  by  the  commissioners :  and  although,  from  the 
report  of  that  case  in  Wilton,  it  seems  to  have  been 
decided  on  other  points,  as  Lord  Chief  Justice  Be  Grey 
there  said  (a),  "  The  conclusion  in  the  warrant  of  com- 
mitment seems  to  be  wrong ;  but  as  to  this  point  I 
give  no  opinion  :*'  and  the  three  other  Judges  con- 
curred ;  yet  in  the  report  in  Blackstone,  it  is  stated, 
that  that  learned  Judge  added  (ft),  that  "  he  thought 
the  conclusion  was  bad;  and  that  the  objection  on 
that  head  had  received  no  answer." 

Lord  Chief  Justice  Dallas. — In  a  case  of  this  de- 
scription, it  is  no  answer  to  an  objection  to  say,  that 
it  is  merely  technical ;  for  it  is  open  to  an  advocate  to 
take  such  ^objections  in  favour  of  the  liberty  of  the 
subject  Still  however,  they  must  receive  a  liberal 
construction.  The  facts  of  the  case  are  shortly  these : 
The  plaintiff  having  committed  an  act  of  bankruptcy, 
and  a  commission  having  issuedagainst  him,  was  taken 
before  the  commissioners  to  be  examined  under  such 
commission :  his  course  of  proceeding  there  was  ob- 
vious. If  he  wished  a  professional  person  to  be  present 
at  his  examination,  he  should  have  submitted  to  have 
been  sworn  in  the  first  instance,  and  then  requested  to 
be  remanded,  or  have  his  examination  postponed  till 
some  person  could  attend  on  his  behalf.  But  the  com* 
missipners  were  not  bound  to  take  notice  of  any  state- 
ment or  objection  he  might  make,  unless  he  submitted 

(a)  3  Wik.  43a  (*)3gr  W.  BU.  886. 
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J**fc  himself  to  be  examined;  for  the  only  communication 
N0bbs  which  coald  be  legally  received  from  him,  must  be  made 
Moumnr.  through  the  medium  of  his  oath.  His  duty,  therefore, 
appears  to  me  to  have  been  quite  clear,  viz.  to  hare 
taken  the  oath,  and  afterwards  objected  to  answer  any 
questions  put  to  him  by  the  commissioners,  without  hav- 
ing first  consulted  his  professional  adviser.  Here,  how- 
ever, the  plaintiff  was  not  committed  for  not  answering 
questions  put  to  him  by  the  commissioners,  but  for  a 
refusal  to  submit  to  be  sworn  aod  examined  in  the  first 
instance.  If  he  had  submitted  to  an  examination,  and 
objected  to  answer  any  particular  question  that  might 
*  have  been  put  to  him,  it  is  clear  that  such  ques- 
tion should  have  been  stated  on  the  face  of  the  war- 
rant ;  as  no  one  is  bound  to  answer  a  question  ille- 
gally put.  This,  however,  is  not  a  case  of  that  de- 
scription, as  the  plaintiff  refused  to  submit  generally. 
It  has  been  admitted,  that  the  objection  as  to  the  form 
,  of  the  warrant  is  merely  technical ;  still,  however,  it 
might  avail,  if  it  could  be  supported  by  any  au- 
thority. If  there  were  any  decision  to  shew  that  the 
warrant  of  commitment  would  be  bad  by  the  omission 
of  the  word  lawful  in  the  concluding  part  of  it,  the 
Court  must  be  bound  by  it;  but  none  such  has  been 
cited ;  nor  am  I  aware  that  any  can  be  found,  which 
bears  an  analogy  to  it.  It  is  therefore  necessary,  in 
the  first  place,  ~to  look  at  the  16th  section  of  the  sta- 
tute, which  empowers  "  commissioners  to  commit  a 
bankrupt  for  not  answering  lawful  questions  put  to  him 
by  them/9  Every  question  put  by  a  legal  tribunal  must 
be  intended  to  be  lawful;  and  although  that  word  is 
introduced  in  the  former  part  of  that  section,  still 
it  does  not  appear  to  be  material,  for  the  plaintiff  was 
not  bound  to  answer  any  illegal  questions ;  and  in  the 
subsequent  part  of  that  section,  the  word  lawful  is 
omitted  ;   for  "  the  commissioners  are  empowered  to 


Mocnrrjj*. 
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commit  such  persons  to  prison  until  they  shall  submit  im. 
themselves  to  the  commissioners,  and  fall  answer 
make,  to  their  satisfaction,  to  all  tuck  qut$U<*u  as  shaH 
be  pat  to  them  as  aforesaid."  By  the  expression  "  tuck 
queitions?  legal  questions  most  be  intended,  unless  the 
contrary  appears.  It  must  be  recollected,  however, 
that  in  this  case,  the  plaintiff  was  committed  for  refus- 
ing to  be  sworn,  which  he  ought  to  have  done  before 
he  was  bound  to  answer  any  particular  question  that 
might  have  been  put  to  him.  The  defendants,  there- 
fore, were  fully  justified  in  committing  him ;  for  it  is 
quite  clear,  that  he  could  not  be  discharged.  He 
should  have  submitted  to  have  been  sworn  in  the  first 
instance,  and  applied  for  time  to  be  brought  up  for 
examination.  Besides,  no  questions  whatever  were 
put  to  him ;  and  on  the  whole,  I  am  of  opinion  that 
the  warrant  is  sufficiently  framed,  according  to  the 
sense  of  the  statute ;  and  that  the  plaintiff  was  pro- 
perly committed  by  the  defendants,  who  acted  as  com* 
misstoners  under  his  commission. 

Mr.  Justice  Park. — The  general  principle  laid 
down  by  my  brother  Pell,  that  Courts  have  been  ex- 
tremely strict  in  their  construction  of  a  warrant  of 
commitment  of  a  bankrupt  by  commissioners,  and 
required  that  they  should  stoictly  pursue  the  words  of 
the  statute,  cannot  be  disputed.  Here,  however,  whe- 
ther the  question  depends  on  the  terms  of  the  statute, 
or  on  the  constant  course  that  has  been  adopted  since 
it  was  passed,  these  is  no  objection  to  this  warrant  on 
die  face  of  it.  The  plaintiff  was  committed,  not  for  a 
refusal  to  answer  any  particular  question  that  might 
have  been  put  to  him,  but  for  refusing  to  be  sworn  in 
the  first  instance;  and  as  he  persisted  in  such  refusal, 
it  was  the  duty  of  the  defendants,  as  commissioners* 
to  commit  him.  The  commitment  would  have  been 
sufficient,  if  it  had  only  stated  that  the  plaintiff  should 
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'  1688.  be  kept  in  custody  "  until  such  time,  as  he  should 
Nobis  .  submit  himself  to  the  commissioners."  The  only 
MousTADf.  rea9°°  f°*  setting  ont  the  latter  part  of  the  warrant,  is 
to  shew  that  the  oath  was  offered  to  be  administered, 
according,  to  the  form  prescribed  by  law  for  that  par- 
pose.  The  form  of  the  oath  required  to,  be  taken 
by  the  bankrupt  is,  "  You  shall  true  answer  make  to 
all  such  question*  as  shall  be  put  to  you."  The  word 
lawful  is  not  introduced,  because  it  must  be  intended 
that  questions  put  by  commissioners  are  legal  ques- 
tions. So  by  the  latter  part  of  the  16th  section  of 
the  statute,  "  the  commissioners  are  empowered  to 
commit,  until  such  person  shall  submit  himself,  and 
full  answer  make,  to  the  satisfaction  of  the  commis- 
sioners, to  all  such  questions  as  shall  be  put  to  him." 
.  It  is  unnecessary  to  say,  whether  the  word  '  such,'  has 
reference  to  the  former  part  of  the  section,  where  the 
word  lawful  is  introduced,  as  the  plaintiff  was  bound 
to  submit  himself  to  be  sworn  in  the  first  instance;  and 
until  then,  no  question  touching  his  banknptcy  could 
be  put  to  him  by  the  commissioners,  by  virtue  of  the 
commission. 

Mr.  Justice  Bcrbouoh.— I  saw  the  warrant  of 
commitment  at  the  trial,  and  was  satisfied  as  to  its 
sufficiency ;  and  still  continue  of  the  same  opinion. 
This  cannot  be  assimilated  to  a  case  where  a  bankrupt 
has  been  committed  for  refusing  to  answer  any  speci- 
fic questions  that  may  have  been  put  to  him  by  the 
commissioners ;  for  the  plaintiff  resisted  the  power  and 
authority  of  the  commissioners  altogether,  as  he  re- 
.  fused  to  be  sworn,  or  submit  to  any  examination. 
They  were  therefore  bound  to. commit  him;  and  I  do 
not  see  how  they  could  have  framed  the  warrant  of 
commitment  differently.  As  to  the  objection  that 
the  word  lawful  is  not  introduced,  it  must  of  necessity 
be  implied  that  questions  put  by  commissioners  to  a 
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bankrupt  are  lawful  questions.  If  they  be  not,  the  1822- 
bankrupt  ought  to  object  to  tbem  at  the  time.  It  must,  Nobks 
at  all  events,  be  recollected/  that  questions  intended  to  MotmTATn. 
be  pot  by  commissioners,  are  put  by  virtue  of  the 
commission;  and  at  the  examination,  the  usual  course 
is  to  be  adopted,  and  every  question  asked,  must  be 
intended  to  be  legal.  It  appears  to  roe  that  these 
is  no  hardship  in  this  case,  as  far  as  regards  the 
plaintiff;  for  he  might  have  relieved  himself  when- 
ever he  pleased  after  his  commitment,  by  a  request  to 
be  brought  up  before  the  commissioners  to  be  sworn 
and  examined :  and  they  waited  a  considerable  time 
in  the  firot  instance,  for  the  arrival  of  his  attorney. 
The  act  of  bankruptcy,  and  other  necessary  proceed- 
ings under  the  commission,  were  fully  and  satisfac- 
torily proved  at  the  trial. 

Mr.  Justice  Richardson.— The  principal  objec- 
tion relied  on  for  the  plaintiff,  is  the  omission  of  the 
word  lawful,  before  that  of  quotums,  in  the  latter  part 
of  the  warrant  of  commitment;  but  I  do  not  think  that 
the  law  requires  the  insertion  of  that  word.  The  con- 
cluding part  of  the  16th  section  of  the  statute  5  Geo&. 
c  90,  authorises  the  commissioners,  by  warrant,  to 
commit  a  person  who  has  become  bankrupt,  until  he 
shall  full  answer  make  to  them,  to  all  such  questions  as 
shall  be  put  to  him  ;  not  repeating  the  word  lawful, 
which  had  been  adopted  in  the  previous  part  of  that 
section.  But  it  must  be  implied,  that  all  questions 
put  by  commissioners  are  lawful,  as  they  can  only 
be  put  by  virtue  of  the  commission ;  and  it  ap- 
pears to  me,  that  the  warrant  in  this  case  corresponds  . 
with  the  latter  part  of  the  provision  contained  in  the 
16th  section  of  the  statute.  None  of  the  cases  cited 
by  my  Brother  Pell,  are  so  strong  as  this.  Miller's 
Case  seems  to  bear  the  nearest  resemblance  to  it. 

VOL.  VI.  E 
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H**^  Tbe  objection  there  raised  by  coups?)  as  to?  the  cofl- 
Nobis  claaioD  of  tbe  warrant,  was  do V  the  ptafesipn  of  the 
Mountaw.  word  laa/id,  bnt  tbat  it  wfe*  stated  tberejp,  that  the 
bankrupt  was  committed  by  the  commissiopers  until 
he  should  answer  all  such  questions  as  should  be  put 
to  him;  and  all  the  questions  asfaed  did  not  appear  to 
be  stated  on  the  face  of  the  warrant.  It  was  there- 
fore bad,  as  every  question  should  have  been  set  out* 
It  consequently  appears  to  roe,  that  this  objection  can- 
not be  supported,  either  by  analogy  to  any  previous 
decision,  or  under  tbe  words  of  the  statute  on  which 
the  commitment  was  founded.  It  has  been  stated  by 
my  Brother  Pell,  that  the  plaintiff  ought  tp  have  been 
remanded  under  the  Judge's  warrant ;  but  by  the  14th 
section  of  the  statute,  "  Judges  and  magistrates  are 
.  empowered  to  grant  their  warrants.,  for  apprehendiqg 
bankrupts  not  conforming  to  their  commissions,  and 
commit  them  to  gaol,  (upon  certificate  made  under 
tbe  hands  and  *eals  of  the  commissioners),  there  to 
remain  until  they  be  removed  by  order  of  the  commis- 
sioners, by  warrant  podcy  their  hands  and  seals/' 
Now  here  the  plaintiff  was  removed  under  a  Judge's 
warrant,  and  brought  before  the  comsnipfiiqneffs :  the 
Judge's  authority  was  then  at  an  end,  atd  the  commit- 
ment wa»  property  made  by  tbe  commissioners.  It 
is  quite  cleat,  tbat  they  were  bound  to  detain  the 
plaintiff  till  be  submitted  to  he  examined  tinder 
the  commission.  The  defendants,  as  commissioners, 
could  not  have  acted  otherwise  than  they  did.  The 
objection,  that  the  excuse  offered  by  the  plaintiff 
when  be  refused  to  be  sworn,  should  have  been  stated 
in  the  warrant,  does  not  appear  to  mc  to  have  any 
weight.  That  could  only  apply  to. a  case  where  a 
person  refused  to  answer  any  particular  questions  thtt 
might  have  been  put  to  him ;  but  not  where  be  re- 
fused to  submit  to  be  sworn  or  examined  generally  in 
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the  firs*  instance-  On  the  whole,  therefore,  I  concur 
witk  the  Court  in  thinking,  that  the  warrant  of  conv 
mkment  is  sufficient  on  the  face  of  it ;  and  conse? 
qaently,  that  this  application  caarJot  be  supported. 


1822. 


Ride  refused  (a). 

(«)  See  Dm*  ▼,  Mitfrrd,  4  Bam.  and  Aid.  3*6.    Darnell  v.  Impey, 
1  Item,  am}  Cm.  163.   S.  C.  ?  Dow.  and  Ryl.  350. 


Booth  by  ©.  Morton. 


Monday, 
April  29th. 


Thjs  was  ao  action  of  trespass  brought  against  the  The  mtkam 
defendant,  as  surveyor  %p  the  compiissioners  for  drain-  2  Gw."f?c.*2, 
ing  lands,  unde*  the  Witha*  Preinage  Act  (a),  in  tbq  ^^^^om 
county  of  Lincoln.  The  declaration  stated,  that  the  snail  »fuse  or 
defendant  dng,  excavated,  and  widened,  a  certain  the  commia- 
ditch,  by  paeans  of  which  certani  of  the  plaintiffs  jJ^SS™ 
sheep  fell  in  and  were  drowned.    Plea,  not  guilty.        nnt  t0  the 

•a      ■_        .  vZ  i     '    -       "1    r        **    \       .       «  sheriff  to  im- 

At  tpe  trial  of  the  cause  before  Mr.  Justice  Beit,  at  panel  a  Jury, 
the  last  assizes  atLincoln,\t  appeared  that  the  ditch  had  jj  the^" 
been  excavated  and  Widened  three  or  fouf  feet,  under  JJJPjLjJji'. 
the  direction  of  the  defendant,  nearly  a  year  before  the  to  be  binding : 
cemorerjcement  of  the  aetion ;  but  that  it  was  brought  prided,  that 
within  six  months  from  the  time  the  plaintiff's  sheep  JJ^SX^JJ, 
fell  in  and  were  drowned.    The  defend  ant  relied  on  a  sums  so  assess- 

ed  by  the  jury, 
the  e^nmisefoners  may  enter  upon,  and  ma  I  use  of  the  lands :— And  the  act  con- 
tsined  a  class*  limiting  Ike  eoiateeacemei  t>f  actions  against  the  commissioners 
to  six  mouth*  next  after  the  doing  the  nj 
should  be  brought— Where  therefore  the  * 
a  ditch  nearly  a  year  before  the  comment 
slfceep  /eft"  In  end  were  drowned  within  tii 
in  an  action  of  trespass  against  him  for  t 
claim  the  protection  of  the  act*  altboug 
made  tlpe  compensation,  or  pursued  the  c0 


fcer  or  thing  for  which  such  actions 
fcyor  to  the  commissioners  widened 
tent  of  the  action,  and  the  plaintiff's 
tatha  from  thajt  period :  Held,  that 
ling  the  ditch,  he  was  entitled  to 

fi  commissioners  might  not  hare 
thereby  directed. 


(«)  2Gt*.3<c.32t 

E2 


__J 
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1822;  clause  at  the  conclusion  of  the  statute,  by.  which  it 
Boothbt  wms  «*act«d>  that  "  a11  actions  against  the  commis- 
sioners, for  any  thing  done  in  pursuance  of  the  act* 
should  be  brought  within  six  months  next  after  the 
doing  the  matter  or  thing  for  which  such  actions 
should  be  brought,  and  not  afterwards." 

The  learned  Judge  was  of  opinion,  that  the  action 
should  have  been  brought  within  six  months  from  the 
digging  of  the  ditch,  and  directed  a  nonsuit;  but  gave 
the  plaintiff  leave  to  set  it  aside,  in  case  the  Court 
should  be  of  opinion  that  he  was  entitled  to  recover. 

Mr.  Serjeant  Vaugkan  now  moved  accordingly ;  and 
that  a  verdict  might  be  entered  for  the  plaintiff;  and 
that  the  amount  of  the  damages  be  had  sustained 
might  be  referred  to  the  determination  of  an  arbitrator. 
He  submitted  that  the  defendant  could  not  claim  the 
protection  of  the  clause  of  limitation,  unless  the 
commissioners  had  tendered  satisfaction,  or  made 
the  compensation  directed  by  the  91st  section  of  the 
statute  (a),  which  must  be  taken  prospectively ;  as  by 
the  94th  section  (A),  the  only  power  given  the  commis- 

(«)  By  which  commissioners  were  empowered  to  purchase  lends  ;  and 
then  provides,  that  "  where  persons  should  refuse  or  neglect  to  treat, 
the  commissioners  might  issue  their  warrants  to  the  sheriff  to  impanel 
a  jury,  who  were  to  inquire  of,  and  ascertain  the  sums  to  he  paid  for 
the  purchase  of  such  lands,  or  the  recompense  to  be  made  for  damages 
that  might  be  sustained}  and  to  settle  and  ascertain  in  what  propor- 
tions the  sums  so  assessed  should  be  paid  to  the  several  persons  inte- 
rested in  the  premises;  and  that  the  commissioners,  or  any  fife  or 
more  of  than,  should  giro  judgment  for  such  purchase  monies  or  recom- 
pense so  to  be  essssssd  by  such  jury )  which  verdict,  and  the  judgment 
thereupon  pronounced  by  the  said  respective  commissioners,  or  any  five 


or  more  of  them,  should  be  binding  and  conclusive,  to  all  intents  and  I 


,  against  all  parties." 

(ft)  By  which  it  is  enacted,  that "  upon  payment  of  such  sum  or  sums  | 

as  should  be  agreed  upon  between  the  said  respective  commissioners,  | 

or  any  five  or  more  of  them,  and  the  party  or  parties  interested,  or  | 

of  such  sum  or  sums  as  should  be  — sssssd  by  any  such  jury  to  such 
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sioners  to  enter  on  the  lands,  was  on  payment  of  such  1822. 
earns  as  should  be  agreed  upon  between  them  and  the  boothby 
parties  interested,  or  as  should  be  assessed  by  a  jury,  bIorton 
as  directed  by  the  91st  section,  or  making  a  legal 
tender  or  payment  to  such  parties.  The  statute  there- 
fore has  fully  guarded  against  a  right  of  entry  by  the 
commissioners,  unless  they  had  pursued  the  course 
there  pointed  out;  and  the  91st  section  is  in  the  na- 
ture of  a  condition  precedent  to  their  claiming  any 
protection  as  to  the  clause  limiting  the  time  within 
which  actions  must  be  commenced  against  them,  in 
the  same  manner  as  in  turnpike  acts,  which  usually 
contain  provisions  that  the  trustees  may  enter  on  the 
lands  of  a  person  to  dig  gravel  for  the  purpose  of  re- 
pairs ;  which  however  they  are  not  empowered  to  do, 
without  having  previously  offered  to  make  a  fair  and 
reasonable  compensation. 

But  the  Court  were  of  opinion,  that  although  the 
commissioners  might  not  have  complied  with  the 
terms  of  the  91st  and  94th  sections  of  the  statute,  still 
that  it  did  not  appear  that  it  contained  any  provision, 
or  ground  for  presuming,  that  the  action  against 
them  could  be  brought  at  any  unlimited  time  after 
the  act  complained  of. 

Rule  refused  (a). 

party  or  parties,  or  legal  tender  thereof  made;  or  if  they  could  not  be 
found,  or  should  refuse  to  accept  each  money,  upon  payment  thereof 
to  such  person  or  persons  as  the  said  respective  commissioners,  or  any 
fire  or  more  of  them,  should  by  writing  under  their  hands  appoint,  for  the 
use  of,  and  to  be  paid  upon  demand,  without  foe  or  reward,  to  such  party 
or  parties  respectively ;  the  said  respective  commissioners,  and  all  per- 
sons employed  or  authorised  by  them,  or  any  fire  or  more  of  them,  should 
hare  mil  power  and  authority  to  enter  upon  the  lands,  in  respect  whereof 
such  monies  were  so  agreed  for  or  assessed,  and  to  make  use  of  such 
lauds  for  the  purposes  of  the  act,  and  were  thereby  indemnified  for  so 
doing." 

(a)  See  Sutton  ▼.  CUrkc,  1  Marsh.  429. 
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Tuesday,  FoBD  V.  WbBB. 

April  30th. 

Petitions  in       This  was  an  action  of  debt,  brought  to  recover  the 
not  proceeding!  penalty  of  50/.  from  the  defendant,  under  the  statute 

wSTth^I  2  GeQm  2#  c#  M*  for  1)avinK  acted  apd  practiced  a* 
for^inanaction  a  solicitor  in  the  Court  of  Chancery,  in  the  matter  of 
a  petition  to  the  Lord  Chancellor,  without  having 
been  admitted  or  enrolled  as  required  by  that  sta- 
tute (a).  The  declaration  contained  several  counts ; 
but  the  sixth  oply  was  relied  on  at  the  trial>  which 
stated,  that  "  the  defendant,  after  the  1st  December, 
1730,  and  within  twelve  months  before  the  commence- 
ment of  the  action,  did  unlawfully  act  as  a  solicitor 


corer  penalties 
under  the  stat. 
2  Geo.  2.  c.  23, 
the  declaration 
charged  the  de- 
fendant with 
acting  as  a  so- 
licitor in  the 
Court  of  Chan- 
cery, and  car- 
rying on  pro- 
ceedings there, 
he  not  naring 
been  admitted 
and  enrolled  a 
solicitor  of  that 
Court;  and  it 
appeared  that 
the  defendant, 
(a  certificated 
conveyancer, 
bat  not  an  at- 
torney,) had 
been  employed 
by  the  solici- 
tors under  a 
commission  to 
attend  the  sig- 
nature of  cer- 
tain creditors  of 
a  bankrupt 
to  a  petition 
to  the  Lord 
Chancellor  for 
the  taxation  of 
a  bill  of  costs, 
which  peti- 
tion was  inti- 
tuled "In 
Bankruptcy  ;n 
Held,  that  the 
action  was  not 
maintainable. 


(a)  By  the  tjiird  section  of  which  it  is  enacted,  that "  no  person  after 
the  1st  December,  1730,  shall  be  permitted  to  act  as  a  solicitor,  or  sue 
out  any  writ  or  process,  or  commence,  carry  on,  solicit,  or  defend  any 
suit  or  any  proceedings  in  the  name  of  any  other  person,  in  any  Court  of 
equity,  either  in  his  Majesty's  High  Court  of  Chancery,  Court  of.  Equity 
in  the  Exchequer  Chamber,  &c,  or  in  any  other  inferior  Court  of  equity 
in  Ragkmi,  unless  such  person  shall  take  the  oath  thereinafter  directed 
and  appointed  to  be  taken  by  solicitors  in  Courts  of  equity ;  and  shall  also 
be  admitted  and  enrolled  on  or  before  the  said  first  day  of  December,  1730, 
in  such  of  the  said  Courts  of  equity  where  he  shall  act  as  a  solicitor,  or 
shall  be  sworn,  admitted,  and  enrolled  after  that  day  in  such  manner  as 
is  thereinafter  directed."  The  14  th  section  contains  the  form  of  the  oath 
to  be  taken  by  solicitors  before  admission  and  enrolment.  The  24th  sec- 
tion enacts,  that  in  case  any  person  snail  in  his  own  name,  or  in  the 
name  of  any  other  person,  sue  out  any  writ  or  process,  or  coinmence, 
prosecute,  or  defend  any  suit  or  any  proceeding  in  any  of  the  Courts  of 
equity  therein  mentioned,  as  a  solicitor  for  or  in  expectation  of  any 
gain,  fee,  or  reward,  without  being  admitted  and  enrolled  as  aforesaid, 
every  such  person,  for  etery  such  olffence,  shall  forfeit  and  pay  50 1  to  the 
use  of  the  person  who  shall  prosecute  him  for  the  said  offence,  &c. :— And 
by  the  25m  section,  penalties  incurred  by  any  person  offending  against 
the  act,  may  be  recovered  by  action  of  debt,  bill,  plaint,  or  information, 
in  any  of  his  Majesty's  Courts  of  record,  at  Westminster,  &c.  by  any  per- 
son who  shall  sue  for  the  same  within  twclre  months  after  such  offence 
committed,  together  with  treble  costs  of  suit,"  Ac. 
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m  his  ow*  name,  lor  and  on  the  behalf  of  tiertain  per*  1822. 
sons,  to  wit,  crife  iWoc  Ho&eU,  one  Charles  Hkrk,  and  pORD 
One  Bdmard  Jbnes{U\  in  his  majesty's  Court  of  Chan'-  W^B 
oery  (the  tfstd  Court  their  being  held  fat  Westmniter; 
in  the  coutrty  of  MidMeter,  4bd  then  and  there  being; 
a  Court  in  which  solicitors  had  been  accustomably  ad- 
mitted dhA  rfworri),  in  the  carrying  onr  of  carUia  j*o- 
ceedings  in  die  said  Court,'  to  wit,  proceedings  la  the 
matter  of  one  Thomas  Smith,  a  bankrupt  for  fend  in 
expectation  of  gain,  fee  and  reward,  ihte  defendant  not 
thai  being,  nor  having  been  admitted  and  enrolled 
a  solicitor  of  the  said  Court,  or  an  attorney  or  solicltifr 
of  any  one  of  the  Courts  of  law  or  equity  mentioned 
in  a  certain  act,  passed  in  the  second  year  of  Geo.  3, 
intituled  '  Ah  act  for  the  better  regulation  of  altor- 
hies  anrf  solicitors.' "  The  dfefendaht  pleaded  the  ge- 
neral issue. 

At  the  trial  of  tne  cause  before  Lord  Chief  Justice 
Dallas,  at  Westminster,  at  the  Sittings  after  the  last 
Michaelmas  Term,  it  appeared  that  a  petition  to  refet 
it  to  the  Master  to  tax  the  bill  of  the  solicitor  under 
Smith's  commission,  was  intituled  u  In  Bankruptcy," 
and  drawn  up  in  the  names  of  Lowe  and  Bower,  two 
admitted  and  enrolled  solicitors  of  the  Court,  by  whom 
it  was  sent;  td  <he  defendant  in  the  country,  and  signed 
in  bis  presence  by  the  creditors  named  in  tne  declara- 
tion (A).  It  also  appeared,  that  the  defendant  wa§  a 
certificated  conveyancer,  but  had  not  been  admitted 
or  enrolled  as  an  attorney  of  solicitor.  One  of  the 
creditors,  viz.  Edward  Jones,  swore  that  be  saw  tne 
defendant,  and  gave  him  directions  to  gfet  the  bill 
taxed  in  the  proper  course ;  fend  that  the  latter  said 
it  was  an  overcharge,  and  that  he  tKb'ugHt1  he  should 

.  («)  Creditpn  under  the  cogunUiion.  ■  ■  ■  (*)  fee  tori!  Eldtm't 
Order  of  tne  1 2th  August,  1809.  WhitmarsfCt  Bankrupt  Laws,  2d  edit. 
485.: 
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IB23.        be  enabled  to  get  it  reduced  one-half.    Mr.  Mower 

Foro        stated,  that  all  the  proceedings  under  the  ecHmnisshra 

ypL^       were  drawn  by  himself  and  his  partner  Mr.  Lame;  and 

that  the  defendant  merely  acted  as  an  agent  to  attest 

the  signature  of  the  petitioners  in  the  country. 

His  Lordship  was  of  opinion,  that  under  these  cir- 
cumstances the  action  could  not  be  maintained ;  and 
accordingly  directed  a  nonsuit.  Leave,  however,  was 
given  the  plaintiff  to  move  to  set  it  aside,  and  have  a 
new  trial  granted,  in  case  the  Court  should  be  of  a 
different  opinion. 

Mr.  Serjeant  Lens,  in  the  last  Term,  accordingly  ob- 
tained a  rule  niti  to  that  effect;  and  submitted  that  the 
sixth  count  was  supported  by  the  evidence ;  and  that  the 
defendant  had  so  far  violated  the  terms  of  the  statute, 
as  to  bring  himself  within  the  penalty  thereby  imposed, 
as  one  of  the  creditors  stated,  that  he  acted  as  the 
principal  in  procuring  the  taxation  of  the  bill  in  ques- 
tion. At  all  events,  he  acted  for  gain  and  reward,  in 
carrying  on  proceedings  in  the  Court  of  Chancery. 

Mr.  Serjeant  Boeanquet  now  shewed  cause.  The 
plaintiff,  in  order  to  maintain  this  action,  should  shew, 
first,  that  the  proceedings  were  in  the  Court  of  Chan- 
cery ;  secondly,  that  the  defendant  acted  as  a  solicitor 
in  that  Court,  in  bis  own  name,  or  in  the  name  of 
another ;  and  lastly,  that  he  acted  in  expectation  of 
gain  or  reward. 

First.  The  petition  to  the  Lord  Chancellor  was  in- 
tituled "  In  Bankruptcy/'  and  not  "  In  Chancery/' 
His  Lordship's  jurisdiction  in  bankruptcy  is  vested  in 
him  under  a  delegated  authority,  by  virtue  of  the  acts 
of  parliament  relating  to  bankrupts,  and  all  the  pro- 
ceedings under  a  commission  are  expressly  subject  to 
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kia  aupotntendence  and  control ;.  and  in  &r  parte,  M» 
LumH^hord  JSkkm  jy*Qst  properly  drew  the  distinc-  Boao. 
lira,  vcbere  he  said  that  "  the  jurisdiction  of  the  Chart-  Wj 
aetfor  in  hankruptgy  i»  not  in  the  Court  of  Chancery, 
but  in  the  individual  who  happens  to  hold  the  Great 
Seal,  by  a  special  commission  to  issue  commissions  of 
bankruptcy."  If  therefore,  the  petition,  io  this  case 
had  been  intituled  "  In  Chancery,"  it  would  not  only 
have  been  improper,  but  the  Chancellor  could  not 
have  heard  it.  The  sijtth  count  of  the  declaration 
therefore  cannot  be  supported*  as  it  states  that  the  de- 
fendant acted  as  a  solicitor  in  his  majesty's  Court  of 
Chancery,  in  carrying  on  proceedings  there.  That 
allegation  was  not  established  by  the  evidence,  and 
consequently  it  cannot  be  sustained.  The  learned 
Serjeant  was  proceeding  to  argue  on  the  second  point, 
when  he  was  stopped  by  the  Court,  who  called  on  Mr. 
Serjeant  Lens  to  support  his  rule. 

The  object  of  the  statute  was  to  reach  all  persons 
who  might  prosecute  any  proceedings  in  any  Court  of 
equity,  in  expectation  of  fee  or  reward,  without  look- 
ing at  the  particular  nature  or  jurisdiction  of  such 
Courts.  For  the  purposes  of  this  action,  the  proceed- 
ings in  question  may  be  well  stated  to  be  proceedings 
in  the  Court  of  Chancery;  for  the  statute  embraces 
all  proceedings  which  may  be  instituted  and  carried  on 
in  any  Court  of  equity.  Besides,  the  statute- it  reme- 
dial as  well  as  penal ;  and  no  solid  distinction  can 
be  drawn  as  to  the  origin  of  the  jurisdiction  of  the 
Court  of  Chancery,  with  which  the  statute  was  not 
intended  to  interfere.  In  Collin*  v.  Nicholson  (6), 
Lord  Chief  Justice  Mansfield  said,  that  "  it  was  now 
decided,  that  all  proceedings  by  petition  to  the  Chan- 

(«)  6  Va.  782.— — <*)  *  Taunt.  322. 


*****  IP  AJUTTBE  TBttM, 

i 

eellor,  were  proceeding*  iti  Chancery?  and  chat  caused 
F«ri  of  ibe  utmost  magnitude  *ad  importance  carie  on  in 
Wxiift.  that  shape."  THat  d^/tim  k  precisely  in  point ;  and 
by  the  flrit  section  of  the  statute  58  Gee.  3.  c.€4,  the 
office  of  the  Vfce-Chtfncellbr  if  As  created,  and  a  juris- 
diction Wtt  given*  to  hid  by  the  second  section  to  de- 
cide question*  in  Chancery. 

Mk  Justice  PARK.— The  proceedings  finder  the 
commission,  and  in  which  the  defendant  2s  stated  to 
hare  acted  as  a  solicitor,  came  within  the  special  and 
fammary  jurisdiction  of  theChfcticelkrf,  which  is*  tetted 
fn  him  by  tUe  statutes  wttdr  have  been  passed  relat- 
ing to  banktnpts.  One  of  the  Judges  m*y,  if  neces- 
sity requires,  sit  for  Msh  ad  fceepef  of  the  6*eat  Seal ; 
but  he  could  not  sit  in  case*  of  bankruptcy. 

Mr.  Justice  Bu  uBoueH.~-Tbe  jurisdietioh  in  cases 

of  bankruptcy  is  confined  to  the  Chancellor  alone;  and 

the  statute  t  Geo.  g.  c.  £S*  being  a  penal  act,  the 

CoQrt  Will  construe  it  strictly,  rtnd  not  ettend  its 

.    orierdtioo  beyond  the  letter  of  it. 

Mr.  Justice  Richard  son. —The  defendant  did  nut 
act  as  a  solicitor  in  Us  Majesty's  Court  of  Chancery ; 
the  sixth  count  of  the  declaration  therefore  cannot  be 
supported,  as  it  states  that  he  Acted  as  such  in  that 
Court ;  and  that  aVerment  Was  not  proved  at  the  trial* 

Lord  Chief  Justice  Dallas  concurred. 

Rule  discharged. 
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K&AUS  i/,  AftNOLD.  Tuesday, 

This  wall  ail  actk*n  brought  to  recover  the  sdm  of  When  the  de- 
U  I*,  for  goods  eoW  and  dtitrered;  ^^ylhT1 

At  the  ftrifl  of  the  emls*  before  htod  Chief  Jwtfee  P^ff^p; 

and  the  clerk  of 

Ztaffot,  tft  WkstnKatter>  aft  tW  Sittings  after  Michael-  the  plaintiffs 
«W  Term,  I8*i;  the  defendant  pfcaded  a  tehdor \  Sa^eJ'oa 
and  ih  support  of  bis  plea  called  a  witaesfe,  wbd  staled  5^t^^y 
that  the  defendant  had  ordered  htte  to  j>ay  the  plain*  ordered  to  pay 
tiff  A6  afore  mm;  that  he  tab  applied  to  hf  ttt*  rom^tfthe 
derk  io  the  plaifatirs  Atttrnfey;  for  the  pay  mint  of  91.  ^^ut'iis 
whb  shewed  trim  d  redetyt  for  thai  sfcm  \  that  the  wrt-  *^  *J}£  a 
ness  told  him  his  orders  were  tb  pky  7/:  14ii  J  and  that  rlew  of  palling 
the  money  was  in  the  hands  of  a  Mr.  Tinion,  who  book  to1^* " 
kfept  a  public  house,  at  the  floor  of  Which  thefy  were  ^I£;*£Ldld 
standing,  and  Tins6n  wds  afeo  present;  that  the  clerk  the  desire  of  ^.; 

but  J9.  coold 

replied,  he  must  be  paid  8/.,  as  that  was  the  snm  he  was  not  say  whether 
ordered  to  recede;  that  the  witness  then  eaM,  that  ^tL^L, 
ll.  IS*,  wets  in  Timor/*  hands,  had  that  if  die  clerk  but  swore  that9 

he  had  it  in  his 

thought  proper  tb  call  again  for  if;  tie  should  be  f>aid ;  house,  at  the 
that  TimSrt  put  his  hatfd  id  his  fiockbt,  as  If  to  pall  out  £?l£u^t 
his  pocfcet-bodk, when  the  witness  desired  fiitrito  *to£,  h^?  thafSL' 
a$  the  clerk  demanded  8/.,  ahd  he  wais  ordered  tt>  pay  was  not  a  legal 
7/.  l£t»  only.     'Hnson  proved  that  he  was  desired  by  money' should 
the  foftner  witness  tb  ptay  the  plainttrs  debt  of  It.  1«*.  {  ^d  to  tuT' 
that  he  wds  bretktil  at  th&  conversation  between  the  attorney's 
former  witness  fetid  the  clfcrk,  and  that  he  put  his 
hand  to  his  pocket  with  the  ?ieW  of  ptftlibg  odt  bit 
pocket-book  to  pay  lL  lfcr.  bat  did  not  dtf  so,  at  the 
desire  of  the  witness,  as  8/.  was  demanded.    He  could 
not  say»whether  he  had  money  enough'  abodi  him  to 
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1823.        pay  7/.  ISs.,  but  that  he  had  enough  in  the  house  to 
Khaui        have  paid  that  sum. 


AftNOLD. 


His  Lordship  told  the  Jury,  that  to  constitute  a 
legal  tender,  the  money  must  be  actually  produced, 
unless  the  plaintiff  dispenses  with  the  tender,  by  ex- 
pressly saying,  that  the  defendant  need  not  produce 
the  money,  as  he  would  not  accept  it.  And  he 
'  observed,  that  the  case  of  Thomas  r.  Evans  (4)  was 
expressly  in  point.  The  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff;  damages,  one  shil- 
ling, the  defendant  having  paid  the  sum  of  lL  lfct. 
into  Court.  Liberty,  however,  was  given  to  move 
that  this  verdict  might  be  set  aside,  and  instead  there- 
of, a  veidict  entered. for  the  latter,  if  the  Court  should 
be  of  opinion  that  the  plea  of  tender  was  supported 
by  the  evidence  at  the  trial-  - 

Mr.  Serjeant  Lens  having,  in  the  last. Term,  accord* 
v  ingly  obtained  a  rule  nisi  to  that  effect, 

Mr.  Serjeant  Vaugkan  now  shewed  cause,  and  sub- 
mitted, that  this  case  had  not  only  been  most  properly* 
stated  to  the  jury,  but  that  Thomas  v.  Evans  was  undis- 
tinguishable  from  it,  where  Lord  EUtnbonmgh  said  (6), 
«  the  actual  production  of  the  money  due,  in  monies 
numbered,  is  not  necessary,  if  the  debtor,  having  it 
ready  to  produce,  and  offering  to  pay  it,  the  creditor 
dispenses  with  the  production  of  it  at  the  time,  or  does 
any  thing  which  is  equivalent  to  that.  But  here  (ob- 
served his  Lordship),  on  the  contrary,  it  is  expressly 
stated,  that  the  clerk  did  not  offer  the  10/."  And  Mr. 
Justice  Bayley  referred  to  the  case  of  Dickinson  v. 

(*)  10  East,  10  L (*)  Id.  102. (c)  4Bsp.  Rep.  68. 
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Shee(c),  as  being  confirmatory  of  the  principle,  that  JW* 
there  must  be  an  offer  to  pay,  by  producing  the  money,  Kraus 
unless  the  plaintiff  expressly  dispense  with  the  tender.       Arnold. 

Mr.  Serjeant  Lens,  in  support  of  the  rale,  relied -on 
the  case  of  Readv.GoIdring(a),  where  a  tender  by  the 
agent  of  the  defendant,  of  the  whole  sum  demanded 
by  the  plaintiff,  by  pulling  out  his  pocket-book,  and 
offering,  if  he  would  go  into  a  neighbouring  public 
house,  to  pay  it;  but  the  plaintiff  said  he  would  not 
take  it ;  was  held  good,  although  the  agent  was  only 
authorised  by  the  defendant  to  tender  .a  sum  short  of 
the  whole  sum  demanded,  and  offered  the  rest  at  his 
own  risk.  Here  although  Tinson  did  not  pull  out  his 
pocket-book,  there  can  be  no  doubt  but  that  be  was 
ready  to  produce  the  money ;  and  though  he  might  ', 
not  have  had  it  about  him,  he  expressly  swore  that  he 
had  enough  in  the  house,  at  the  door  of  which  he  was 
standing  when  the  conversation  took  place. . 

But  the  Court  held,  that  there  had  been  no  legal 
tender ;  and  that  the  money  should  have  been  pro- 
duced, when  perhaps  the  clerk  might  have  been 
tempted  to  take  it ;  and  they  ordered  the  rule  to  be 

Discharged., 

(«)  2Mao1.  aodSelw.  86. 
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I 
MM.  i 

Thnaday,  WlNO  V.  JENKINS. 

MajrWh. 


On  a  motion  to 
change  the 


Mr.  Serjeant  Hulhck,  on  a  former  day  in  this  Term, 

renuTft^       having  obtained  a  rule  nisi  to  change  the  venye  in  this 

*ZfmU>F"'m  cause  from  London  to  TVbrce^r,  on  the  usual  attida- 
carter ,  on  tne  , .  i  * 

usual  affida-       vit : — 

r!t;  an  affida- 

rit  stating  that 

taoncht?  *th  ^r"  Serjeant  "La***  no*  shewed  cause  on  an  affida- 

•eduction  of  the  vit,  which  stated  that  the  action  was  brought  for  the 

daughter,  and  seduction  of  the  plaintiff's  daughter ;  that  she  would 

W*StS«aT2ot"°  ^e  a  necessary  witness  at  the  trial ;  and  that  she  was 

tip**"1  &**  then  in  so  dangerous  a  state  of  health,  that  it  was  not 

till  the  assises,  expected  she  would  live  till  the  next  assizes, 
la  an  answer  to 

Mr.  Serjeant  Hullock  in  support  of  the  rule  submit- 
ted, that  the  action  could  be  only  fairly  tried  in  the 
county  where  the  parties  resided. 

But  the  Court  held  the  affidavit  to  be  a  sufficient 
answer  to  the  application ;  and  the  rule  was  conse- 
quently , 

Discharged  (a). 

(«)  See  Gumrdr.  Hodge,  10  Bast  32. 


she  would  lire 
till  the  assise* 
is  an  answer  u 
toe  application. 
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I>A»TNAU.  t\  MaHQJJIS  WblLBSJ^Y.  *  Tnnwdav, 

May  9th. 

Miu  Serjeant  Pe//  moved,  tfeat  ap  annuity  grapted  by  Onan  applies 
the  Marquis  to  jtbe  plaintiff,  might  be  &£}  wide,  pa  »n  annuity,  ou 
affidavits,  which  stated,  that  by  an  indenture  of  the  [Sat^wLi. 
7th  March,  1312,  made  between  the  defendant  of  the  demkm  money 

did  not  belong 

first  part,  the  plaintiff  of  the  second*  and  certain  perr  to  the  grantee, 

sons  therein  named  of  the  third: — the  defendant  (ip  ft wms KtSned 

consideration  of  the  sum  of  4,980/.  paid  to  him  by  the  *****  *"* 

■  •*  the  anamrf 

plaintiff,  in  Bank  of  England  notes,  J>j  the  han^P  of  wis  granted ; 
James  Gibbs,  his  agent,)  granted  to  the  plaintiff  aja  mnatmakeeii- 
annuity  of  830/.  for  the  life  of  the  defendant,  payable  ^2^eeT 
quarterly ;  that  the  deed  contained  a  proviso  to  redeem  of  the  original 
the  principal,  on  the  payment  of  5,187/.  10i.;  and 
that  the  sum  advanced  w{s  the  proper  money  of  the 
plaintiff.    It  was  also  sworn,  that  the  principal  sum 
was  not  advanced  to  the  Marquis  by  the  plaintiff,  bat 
by  one  Howard,  with  whom  Gibbs  was  in  partnership; 
ajad  that  it  appeared,  on  reference  to  their  books,  that 
the  consideration  money  actually  belonged  to  Howard 
at  the  time  the  deed  was  executed;  and  that  1000/. . 
was  retained  by  him. 

Lord  Chief  Justice  Dallas-— The  Court  can  make 
no  distinction  as  to  person**  The  defendant  has  as- 
signed all  his  property  to  trustees  to  pay  the  debts  due 
from  him  to  bis  creditors.  This  application  is  made 
by  his  trustees,  who  are  authorised  to  act  for  him,  and 
dispute  any  improper  claim.  No  affidavit,  however/ 
is  made  by  the  Marquis  himself;  and  I  am  therefore 
of  opinion,  that  the  grounds  as  stated,  are  not  of  them- 
selves sufficient  to  induce  the  Court  to  yield  to  this 
application* 
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Bartvali. 

*. 
Mabouis 

WXLLBSUfcY* 


Mr.  Justice  Pare  and  Mr.  Justice  Bubkouch  con- 
curred. 

Mr.  Justice  Richa*bson.— The  trustee*  can  know 
nothing  of  the  original  transaction  between  the  par- 
ties. Besides,  the  annuity  was  granted  ten  years 
since ;  and  the  application  rests  solely  on  a  statement, 
that  it  appears  from  the  books  of  Howard  and  Gibbs 
that  the  consideration  money  did  not  belong  to  the 
plaintiff.  That  does  not  appear  to  me  to  be  a  suffi- 
cient ground  for  setting  aside  the  annuity. 


The  learned  Serjeant  therefore  took  nothing  by  hi* 
'motion. 


Friday, 

fay  lfchv 


May 

The  Court  iv 
fined  to  strike 
an  Attorney  off 
the  roll*,  on  an 
affidavit  which 
merely  stated 
that  he  had 
been  struck  off 
the  rolb  of  the 
Court  of  King's 
Bench.    It 
should  be 
shewn  for  what 
cause  he  was 
strockoffthe 
rolls  of  that 
Court,  ris.  for 


practice,  or  a 


aadanapphca- 
tkrafor  that 
purpose  cannot 
be  made  on  the 
lastday  of 
Term* 


In  re  Hagot. 

Mr.  Serjeant  Teake  on  a  former  day  in  this  Term  had 
•obtained  a  rale  nwf  to  strike  the  above  named  attor- 
ney off  the  rolls  of  this  Court,  on  an  affidavit,  which 
stated  that  the  Master  of  the  Court  of  King's  Bench 
had  reported  that  he  had  been  struck  off  die  rolls  of 
that  Court  in  1816. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  sub- 
mitted that  the  affidavit  was  not  sufficient,  as  it  did 
not  appear  that  Mr.  Hague  was  struck  off  the  rolls  of 
the  Court  of  King's  Bench  for  malpractice  or  miscon- 
duct; and  he  read  an  affidavit  of  that  gentleman,  which 
stated,  that  in  18 15,  a  *um  of  money  was  put  into 
his  hands  by  a  client*  to  be  paid  over  to  a  third  person ; 
that  shortly  afterwards  he  met  with  an  accident,  in  con- 
sequence of  which  one  of  bis  arms  was  amputated ; 
that  he  confided  his  monies  to  a  clerk,  who  had  bee* 
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guilty  of  embeszleifcentj  and  absconded.    Thai  the         1822. 

Court  of  King's  Bench  granted  an  attachment  against    /„  ^Th^ur. 

him,  for  not  having  paid  over  the  sum  entrusted  to 

him ;  and  that  he  was  ordered  to  attend  personally  in 

that  Court.    That  he  was  in  Wales  when  the  rule  for 

the  attachment  was  granted,  and  continued  there  until 

it  was  made  absolute ;  and  that  as  he  did  not  appear 

when  called  on  by  the  Court,  he  was  afterwards  struck 

off  the  rolls. 

Mr.  Serjeant  Peake,  in  support  of  the  rule,  relied  on 
the  rule  of  Michaelma$  Term,  1654  (n),  by  which  it  was 
ordered,  that  "  attornies  dismissed  by  one  Court  froip 
their  practice  for  misdemeanors,  were  not,  after  cer- 
tificate, to  be  admitted  to  practice  in  another  Court, 
it  being  contrary  to  the  intent  of  the  law."  And  he 
referred  to  Smith's.  Case  (b),  where  this  Court  granted 
a  similar  application. 

Lord  Chief  Justice  Dallas-— The  affidavit  in  sup- 
port of  this  application  does  not  state  that  Mr.  Hague 
was  struck  off  the  rolls  of  the  Court  of  King's  Bench 
lor  mal-practice  or  misconduct.  In  Smith's  Case  it  ap- 
peared that  he  was  guilty  of  a  misdemeanour,  in  hav- 
ing instructed  his  clerk  to  swear  falsely,  for  the  purpose  , 
of  his  justifying  as  bail :  and  that  appeared  on  the 
face  of  the  Master's  report.  Here,  however,  it  is 
merely  sworn  that  Hague  was  struck  off  the  rolls  of 
that  Court  in  1816.  If  he  had  been  unconsciously 
guilty  of  a  contempt,  he  might  have  applied  to.be  re- 
stored ;  but  it  does  not  appear  that  he  has  so  done.  At 
all  events,  the  affidavit  of  the  applicant  is  insufficient. 

Mr.  Justice  Pabk.— In  Smith's  Case,  this  Court  re- 

(«)  Section  IK. B.  and  C. P.    See  IWd'i  Practice, 7tb edit  68. 
(*)  A**,  Vol.  far.  319. 
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1822.  quired  an  affidavit,  stating  that  the  briginal  report 
in  t*  Hague.  Was  in  the  custody  of  the  Masteir  of  the  Ktng'J  Bench  $ 
and  that  the  motion  was  founded  on  a  true  copy  oF 
such  report*  If  an  attorney  be  called'  on  to  appear  to 
Court,  and  he  is  prevented  from  so  doing  bjr  iHnesfe,  is 
it  to  be  supposed  that  he  would  thereby  be  guilty  of  §6 
great  a  misdemeanour  as  to  be  incapacitated  firoin 
practising  in  future,  or  being  restored,  on  the  disclc* 
sure  of  such  fact,  if  the  Court  had  ordered  him,  to  lie 
struck  off  the  rolls  for  a  contempt  ? 


Mr.  Justice  BurrougH  and  Mr.  Justice  RicBARDf 
fcON,  concurred  in  thinking  that  the  affidavit  in  sup- 
port of  the  application  should  have  gone  further,  and 
stated  the  reason  of  Hague's  being  struck  off  the  rolls 
of  the  Kings  Bench :  and  the  rule  was  consequently 

Discharged  (a). 


(«)  Mr.  Serjeant  PttUke  mads  a  eiaflar  aapKcaJkm  in  tnia  esse  at  the 
hut  day  of  the  laat  Term;  but  the  Court  refected  it,  on  the  ground  thai 
it  ought  not  to  hare  been  made  on  that  day. 


Fridajr, 
May  10th. 


Elizabeth  Maynard  v.  Bright, 


Where  the  da*   Mb.  Sdrjefcnt  Lens,  on  a  former  day  in  this  Term. 

fendant  filed         v      •      j  i        . 

pleaaofaereral  obtained  a  role  »**i,  that  the  interlocutory  judgment, 
whkh^aii.  which  had  been  siSneA  by  the  plaintiff  in  this  cause, 
{£*^»Py  °f  might  be  set  aside  for  irregularity ;  on  affidavits,  which 

and  the  time  for  stated  that  the  action  was  brought  for  goods  sold  and 

pleading  having 

expired [before  itjm  made  absolute,  the  .plaintiff  signed  judgments  th*  Coort 

eet  it  aside,  but  trltikfcit  edits.  r  ^      J^*     *      ^ 
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delivered;  that  the  writ  was  returnable  cm  the  21st        1*23, 
April  last;  and  that  a  declaration  was  delivered  con-     MArxIttD 
ditionaUy  on  the  24th,  and  a  rule  to  plead  in  four      bright. 
days  was  given  on  the  same  day ;  that  the  defend- 
ant appeared  on  the  29th,  and  a  plea  was  demanded  . 
oq  the  30th.    TJiat  on  the  1st  May  instant,  pleas  of 
the  general  issue,  and  coverture  of  the  plaintiff,  were 
filed  at  the  Secondary's  office ;  to  which  was  annexed 
a  copy  of  the  rule  nisi  to  plead  several  matters,  which 
had  been  taken  out  on  the  previous  day.    That  on  the 
said  first  1st  Map,  the  plaintiffs  attorney  was  served 
with  a  copy  of  the  rule  nisi  to  plead  several  iqatters,    * 
which  was  made  absolute  on  the  3d ;  but  that  interlo- 
cutory judgment  had   been  signed  on  the  2d,  and  a 
notice  of  executing  a  writ  of  inquiry  was  given  on 
the  same  day. 

,    Mr.  Serjeant  Pell  now  shewed  cause;  and  sub- 
mitted that  the  judgment  was  strictly  regular,  as  the 
defendant  could  not  be  entitled  to  plead  several  mat-' 
ten  without  leave  of  the  Court;  and  as  he  had  only  . 
obtained  a  rule  to  shew  cause,  it  was  not  a  stay  of.    , 
proceedings ;  and  the  time  for  pleading  having  expired 
before  the  defendant  moved  to  make  his  rule  to  plead 
several  matters  absolute,  the  plhintiff  was  entitled  to 
judgment. 

But  Per  Curiam.^Tht  practice  of  this  Court  dif- 
fers from  that  of  the  King's  Bench ;  tot  there  a  rule 
to  plead  several  matters  is  absolute  in  the  first  in- 
stance. Here,  however,  the  first  step  is  taken  by  ob- 
taining a  rule  td*.  On  enquiry  of  the  Secondary,  we 
find  there  has  been  no  decision  as  to  this  point;  but 
that  he  has  always  considered  it  to  be  the  practice, 
thai  the  filing  pleas  of  several  matters  with  the  rule 
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1832.         nisi  annexed,  was  sufficient  to  prevent  tbe  plaintiff 
jf atiubd     from  signing,  judgment. 

v. 
JBrioht*  -  •  -1 

Rule  absolute,  without  costs  («V 

<«)  See  Impcy*  Practice  C.  P.  6th  edit  241. 


Saturday, 
May  11th. 


Harsant  v.  Larkik. 


Bythe/bcfef-  This  was  an  action  brought  to  recover  payment  of 

Recite  Act,  lhe  8um  of  9'-  ?5-  ld-  bein8 the  balance  of  an  account 
22  ?»-3-c.  27.  amounting  to  34/.  5s.  irf.  for  work  and  labour  done  and 

ss»  12  and  32,  " 

e>btsunder40*.  performed  by  the  plaintiff  for  the  defendant;  and  a 
wUhintheju-  particular  of  tbe  plaintiff's  demand  was  delivered  to 
c^a^to^  the  defen<Jant,s  agents  under  a  judge's  order,  of  which 

sued  for  in  that  the  following  is  a  copy : 
Court,  and  not  °  r/ 


1821. 
May. 


Mr.  Charles  Larkin, 

To  John  Harsant* 

To  three  day*s  work 
Measured  work 


-  0 

-  S3 


IS 
13 


I 


£3\    &    1 


elsewhere.   By 
the  48  Geo.  3. 

C.  51.  8.1, 

the  jurisdiction 
of  the  Courtis 
extended  to 
■urns  not  ex- 
ceeding 6/.;  the 
13th  section 
contains  an  ex- 
ception as  to 

any  sum,  being  ■  ■ 

the  balance  of  ,  > 

an  account  on  demand  originally  exceeding  5A :  and  the  14th  section  enacts,  "that  If  any 
action  shall  be  commenced  in  a  superior  Court  for  any  debt  not  exceeding  5/.,  and  re- 
coverable under  either  of  the  acts  in  the  Court  of  Request,  the  plaintiff  shall  not  be  enti- 
tled to  costs,  notwithstanding  a  verdict  in  his  favour."  Where  the  plaintiff's  original 
demand  was  34/.  5#.  XtL  for  labour  and  measured  work  done,  within  the  jurisdiction  of  the 
Rockuttr  Court,  which  a  surveyor,  appointed  by  the  'plaintiff  and  defendant,  afterwards 
estimated  at  33/.  13#.  la*.,  and  the  plaintiff  brought  an  action  in  this  Court,  and  the  de- 
fendant proved  payments  to  the  amount  of  24/.  18*.,  and  the  jury  estimating  the  work  at  26/. 
only,  found  for  the  plaintiff,  damages  1/.  2*. :— Held,  that  this  was  not  a  case  in  which  tbe 
defendant  was  entitled  to  enter  a  suggestion  on  motion  to  deprive  the  plaintiff  of  his  costs, 
on  the  grounds  tot,  that  he  had  reasonable  cause  for  litigating  his  demand;  secondly, 
that  if  the  defendant  had  intended  to  take  advantage  of  the  22  tto.  3,  it  should  have  formed 
part  of  his  defence  at  the  trial ;  and  lastly,  that  it  fell  within  the  extyption  in  the  13th  sec- 
tion of  the  48  Geo.  3,  as  the  balance  of  an  account  or  demand  originally  exceeding  5& 
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The  defendant  afterwards  obtained  an  order  for  fur-        1822. 
ther  particulars,  when  an  account  was  delivered  under     haisaxt 
the  certificate  of  a  surveyor,  who  fixed  the  value  of      LiExur* 
the  work  done  by  the  plaintiff  for  the  defendant,  as 
follows-: 

Joiner's  work,  fixed  labour  only    33    4    3 
Work  of  the  bench  -      0    a  10 


£33  13     1 


Hie  plaintiff  then  stated,  that  the  above  were-the  fur- 
ther particulars  of  his  demand,  as  measured  and  valued 
by  the  defendant's  surveyor,  according  to  his  certificate 
therein  copied,  and  out  of  which  the  plaintiff  sought 
to  recover  9'*  7*.  1 A ;  and  for  the  recovery  of  which 
he  would  avail  himself  of  all  or  any  of  the  counts  ia 
the  declaration. 

At  the  trial  of  the  cause  before  Mr.  Baron  Graham, 
at  the  last  assizes  at  Maidstone,  the  surveyor  stated 
that  he  had  been  appointed  by  the  defendant  to 
measure  the  plaintiff's  work;  and  that  the  plaintiff 
and  defendant  agreed  that  he  should  measure  the  same 
as  between  them,  and  that  on  such  measurement  he 
computed  the  value  of  the  work  to  be  33/.  13*.  id. 
The  defendant  proved  payments  made  by  him  to  the 
plaintiff  on  account  of  the  work,  to  the  amount  of 
24/.  IBs.  The  jury  found  the  value  of  the  work  to  be 
26/.  only;  and  accordingly  gave  a  verdict  for  the 
plaintiff,  damages  1/.  4*.,  instead  of  the  balance  of 
9/.  7**  id.  claimed  by  him  as  above  stated* 

Mr.Seijeant  Bosanquet,  on  a  former  day  in  this 
Term,  applied  for  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  be  at  liberty 
to  enter  a  suggestion  upon  -the  roll  in  this  action  under 
the  statute  22  Geo.  3.  c.  27,  (the  Rochester  Court  of 
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m^  Requests  Act),  sections  12  (w)  and  94  (I).  He  founded 
Uamakt  £«  motion  on  an  affidavit  of  the  defeodam,  wbieliataied, 
W**"»  *^at  at  the  ^e  °f  **  commencement  of  Ibo  preset** 
action,  be  was  not  indebted  to  the)  plaintiff  in  any 
sum  or  sums  of  money  amounting  tt>  4di i ;  *pd  that 
at  the  time  of  commencing  sueb  action  the  defendant 
jfrasr  an  inhabitant  and  s  resident  within  the  city  of 
Roehetier,  and  liable  to  be  warned  and  summoned  for 
the  debt  on  account  of  which  a  verdict  had  been 
given  in  the  said  action)  before  the  Court  of  Requests, 
mentioned  in  a  certain  act  of  parliament,  made  ift  the 
twenty-secood  year  of  Geo.  3,  intituled  "  Ap  *<?*.  for 
the  more  easy  and  tpeedy  recovery  of  small  debt* 

,  («)  By  which  it  is  en«Ae4,  thM  ^U  8hmUbeiMrftUfor«np«rtODf 
whomsoever,  who  mm  hare,  or  hereafter  shall  hare,  any  debt  or  debts,  not 
amounting  to  the  tarn  of  forty  shillings,  and  being  upwards  of  two  shil- 
lings, owing  to  them  in  their  own  right,  or  as  execute!*,  etc*  by  or  from 
any  person  or  persons  whomsoever,  residing,  inhahiting,  or  keeping 
any  shop,  &c.  or  seeking  a  livelihood,  or  trading,  or  dealing  within 
the  limits  of  this  act,  to  apply  to  the  clerk,  or  deputy  cferk  to  the  Court 
of  ReqotsU,wb*  shall  ifiake  an  entry  of  ta 

sided  and  kept  for  entering  the  proceedings  of  the  said  Court,  expressing 
the  names  of  the  parties,  and  the  sum  demanded ;  and  shall  thereupon 
nuke,ont  a  summons  unta  Ms  hand,  directed  to  sach  debtor  or  debtors, 
oxfrassiag  the.  som  demanded,  end  on  what  accouet  or  consideration  the 
same  is  due  or  demanded,  and  the  name -or  names  of  the  party  or  parties 
demanding  the  same,  thereby  requiring  such  debtor  or  debtors  to  appear 
before  eke  eomiiihulouers  in  Ike  said  Court  at  the  neat  or  some  subse- 
quent Court,  to  answer  the  said  demand.** 

(4)  By  which  it  is  enacted,  that  "no  action  or  suit  for  any  debt  not 
amounting  to  forty  shillings,  and  being  upwards  of  two  shillings,  end 
recoverable  by  virtue  «f  this  act  in  the  eald  Court  of  Requests,  shell 
be  brought  against  any  person  residing  or  *i*i»«MH"g  within  the  juris- 
diction thereof,  in  any  of  his  Majesty's  Courts  of  record  at  Wettminsttr, 
or  elsewhere,  or  In  any  Courts  whatsoever,  other  than  the  said  Court  of 
Requests,  and  the  Court  Portmote  thereinafter  mentfonfd :— end  that  no 
suit  which  shall  be  commenced  in  the  said  Court  of  Requests,  in-pursoance 
of  this  act,  nor  any  proceedings  which  shall  be  had  therein,  shall  or  may 
be  reamed  or  removable  by  arthrmi  or  otherwise  into  any  other  Court 
whensoever*  b*ttalheJiiQ^ut  decree*  art 
Court  of  Requests,  shall  be  final  and  conclusive  to  all  intents  end  pur* 
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vrithin  the  city  of  Rochester,  and  the  parishes  of        18221 

Strood,  Frindsbury,  Cobham,  Shame,  fee*  *nd  the  ville     fumakt 

of  Skeermess,  in  the  county  of  Jfenf  •    That  such  tjebt 

was  contracted  withia  the  city  of  Rochester;  and  that 

thin  9M*e  was  tried  at  the  last  Maidstone  assizes, 

when  the  jury  found  *  verdict  fpr  the  plaintiff,  for  the 

sum  of  1/.  9s." 

The  learned  Serjeant  submitted,  that  this  was  a  qase 
wjthinthestat.32  Geo. 3,  although  there  was  no  provision 
contained  therein  for  entering  a  suggestion  in  case  of  a 
verdict,  hut  merely  a  prohibitory  clause;  if  not,  still  that 
it  fell  within  the  14th  section  of  the  48  Geo.  3.  c.  51 ; 
although  the  13th  section  of  that  statute  contained  an 
exception  as  to  any  debt  for  any  sum  being  the  balance 
of  an  aeeount  on  demand  originally  exceeding  5L(a) 


(*)  By  the  Ant  section  of  that  statute  (after  reciting  the  22  Gat.  3. 
c  27,  and  that  it  would  greatly  tend  to  the  improvement  and  encourage- 
ment of  the  trade  of  the  city  of  Rochester,  &c  and  to  the  necessary  snp- 
port  and  proic<^lon  of  usefideredU  within  the  Baroey  if  the  powers  of  the 
said  act  were  extended  to  the  recovery  of  small  debts  not  exceeding  fire 
pounds,)  it  is  enacted,  that "  89  much  of  the  said  act  as  confines  or  re- 
strains the  cognizance  or  jurisdiction  of  the  Court  of  Requests  for  the  said 
csty  an*}  perishes  to  any  debt  or  debts  not  exceeding  the  nun  of  forty  sail* 
lings,  shall,  irons  and  alter  the  24th  June,  1808,  be,  and  the  same  is 
thereby  repealed/1 

By  the  13th  section  it  is  enacted,  that "  nothing  in  this  act  contained 
shall  (intend,  or  be  construed  to  extend,  an  as  to  enable  the  conunissioners 
to  determine  the  right  or  title  to  any  lands,  tenements,  or  hereditaments, 
or  real  estates  whatsoever,  or  to  judge,  determine,  or  decide  on  any  debt, 
where  the  title  of  the  freehold,  or  lease  for  years  or  lives,  of  any  lands, 
tenementa,  or  hereditaments,  or  any  chattels  real  whatsoever,  shall  be 
brought  or  coma  into  question,  nor  any  debt  whieh  •bell  not  be  for  the 
payment  of  a  sum  certain  \  nor  any  debt  for  any  sum  being  the  halamce  of  an 
account  on  demand  originally  exceeding  Jive  pounds  ;  or  to  judge,  determine, 
or  decide  on  any  debt  that  shall  arise  by  reason  of  the  occupation  of  lands, 
tenements,  or  hereditaments,  situate  elsewhere  than  in  the  said  city  or 
parishes,  or  one  of  them,  4c;  anything  in  the  said  recited  act  or  thfc 
act  contained  to  the  contrary  thereof  notwithstanding." 

By  the  14th  section  His  enacted,  flint "  if  any  action  or  suit  shall  be 
commenced  In  any  of  his  Majesty's  Courts  of  Record  at  Westminster,  for 
any  debt  not  exceeding  the  sum  of  five  pounds,  and  recoverable  by  virtes 
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1822.  The  jury  having  found  that  the  plaintiff's  original 
Harsakt  demand  Was  26/.  only,  which  had  been  reduced  by 
Larkin.  payments  to  1/.  2s.,-  it  does  not  in  strictness  fall  within 
the  exception ;  but  in  the  22  Geo.  S,  on  which  the 
application  is  founded,  there  is  no  exception  what- 
ever ;  and  as  the  demand  was  reduced  to  a  sum  below 
40s.  before  the  commencement  of  the  action,  the 
plaintiff  is  not  entitled  to  costs.  In  Clark  v.  Askew(a) 
it  was  decided,  that  a  debt  reduced  below  40s.  by  part 
payment  before  action  brought,  was  within  the  South* 
mirk  Court  of  Requests  Act ;  and  a  similar  construc- 
tion was  put  upon  the  London  Court  of  Requests  Act, 
in  Horn  v.  Hughes  (6).  So,  in  Bateman  v.  Smith  (c), 
where  a  demand  was  reduced  at  the  trial  to  less  than 
40s.  by  the  defence  of  infancy ;  it  was  held  to  be 
within  the  Middlesex  County  Court  Act.  Although 
the  contrary  appears  to  have  been  decided  in  this 
Court  in  M'Collam  v.  Carr  {d),  yet  that  case  was 
doubted  in  Clark  v.  Askew :  and  though  in  Fountain 
v.  Young  (e),  where  the  Southwark  Court  of  Requests 
Act  contained  an  exception  in  terms  similar  to  the  pre- 
sent, it  was  determined,  that  a  debt  originally  above  5L9 
but  reduced  by  a  partial  payment  below  that  sum,  was 
within  the  exception ;  yet,  here,  the  defendant  relies  on 
the  22  Geo.  3,  in  which  there  is  no  exception  what- 
ever ;  and  the  14th  section  of  the  48  Geo.  3,  which 
applies  to  sums  recovered  by  Verdict. 

The  Court  at  first  doubted  whether  they  would  grant 
the  rule ;  and  said  they  would  look  into  the  statutes 
and  cases  which  bad  been  cited  in  its  support ;  and  on 

of  the  said  redted  act  and  of  this  act,  or  either  of  them,  in  the  said  Court 
of  Requests ;  then  and  in  every  such  case,  the  plaintiff  or  plaintiffs  in  such 
action  or  suit  shall  not,  by  reason  of  arerdict  for  him,  her,  or  them,  or 
otherwise,  hare  or  be  entitled  to  any  costs  whatsoever." 

(«)  8 East,  28. -(*)  Id.  347.- (c)  14  East,  301.    ' 

(d)  1  Bos.  and  PuL  323. (c)  1  Taunt.  60. 
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a  subsequent  day  a  rale  nisi  was  obtained,  against         lefe. 
whicb  ftlaSJr 

Mr.  Serjeant  Tccddy  now  shewed  cause.  The  only 
question  in  this  case  depends  on  the  construction  to 
he  pat  on  the  statutes  22  Geo.  3.  c.  27,  and  48  Geo.  3. 
c.5L  The  latter  enlarges  the  powers  given  by  the 
former,  as  to  the  jurisdiction  of  the  Rochester  Court 
of  Requests;  and  the  1 5th  section  adopts  the  terms 
of  the  exception  in  the  Southwark  Court  of  Requests 
Act,  as  to  the  operation  of  which  the  case  of  Fountain 
v.  Young  is  expressly  in  point.  The  14th  section  ap- 
plies only  to.  debts  not  exceeding  5/.  and  recoverable 
by  virtue  of  either  of  the  above  statutes.  It  is  quite 
clear,  that  the  plaintiff's  original  demand  being  above 
5l,  the  amount  as  a  balance  was  not  recoverable  in  the 
Court  constituted  by  the  48  Geo*3*  and  the  debt  contract- 
ed "was  above  40*.,  consequently  the  Court  of  Requests 
had  no  jurisdiction  under  the  22  Geo.  3.  It  has  been 
said,  however,  that  the  defendant  is  entitled  to  enter  a 
suggestion  under  the  latter  statute,  the  whole  of  which 
must  be  taken  together ;  and  by  the  first  section,  under 
which  the  Court  is  constituted,  commissioners  were 
appointed  to  hear,  and  finally  determine,  all  causes  for 
the  recovery  of  all  debit  contracted  within  the  city  of 
Rochester,  &c.  above  the  sum  of  2s,  and  under  the  sum 
of  40f . :  and  by  the  third  section*  the  commissioners 
were  empowered  to  hold  Courts  to  hear  and  determine 
such  causes.  The  plaintiff's  demand  did  not  arise  on 
a  debt  contracted  within  the  meaning  of  that  statute, 
as  his  original  demand  was  34/.  5$.  id.  for  work  and 
labour,  which  had  been  reduced  by  subsequent  pay* 
ments.  And  in  Fountain  v.  Young,  Lord  Chief  Justice 
Mansfield  said  (a),  "  It  seems  to  have  been  the  inten- 

(«)  lTtomt.63* 
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1882^        tionf  of  tike  legislature,  that  long  arid  ialripale  ac«; 
H**iA}rr      counts,  consisting  of  various  items,  should  not  bw 
Larki*.       *****  bsfore  an  inferior  tribunal."     In  Bateman   v. 
&fti*A,  the  defendant  was  an  infant,  and  the  jury  fonnd 
the  damagts  to  be  under  40*.,  as  the  plaintiff  could* 
.  only  recover  for  necessaries  furnished  her.  Here,  how* 
ever,  the  only  question  is,  what  was  the  value  of  the> 
work  done  by  the  plaintiff  at  the  time  of  the  com- 
mencement of  the  action?    Such  value  could  only  he, 
ascertained  by  evidence;  wd  a  surveyor,  who  had. 
been  previously  appointed  by  the  plaintiff  and  defendr 
ant,  *tat*4  tfcathe  estimated  it  at  33/,  13f.  Id.    Botb 
tfce  steWf*  must  be  taken  in  pari  maUtrid  #  aud  if  this 
case  falls  within  the  exception  io  the  48  Geo.  3.  it  is 
out  of;  the  %%  Geo.  9,  altogether*       v 

Mr.  Serjeant  Bmrnnqutt,  in  support  of  the  wle.— 
The  defendant  is  at  all  events  entitled  to  enter  a  sug- 
gestion under  the  14th  section  of  the  48  Geo.  3,  or  the 
l£th  and  33d  sections  of  the  £€  Geo.  3,  or  either  of 
them  $  for  if  the  plaintiff's  demand  were  recoverable 
under  the  latter  statute,  as  being  under  40s.  the  plain- 
tiff is  barred  of  his  costs  by  the  14th  section  of  the 
former.  It  must  be  observed,  that  this  is  not  the  case 
of  a  debt  or  contract  for  a  specified  sum,  but  what' 
the  plaintiff  might  be  entitled  to  for  work  and  labour 
done  by  him  for  the  defendant,  and  which  the  jury 
ultimately  found  to  be  due,  and  not  the  sura  the  plain- 
tiff might  think  proper  to  demand  in  the  first  instance* 
The  Court  will  not  encourage  critical  comments  in 
oases  of  this  description ;  for  in  Bemom  v.  Hemming  (a) 
it  yrofi  decided*  that  where  a  reduction  is  made  by  pay- 
ments in  part,  the  plaintiff  is  not  entitled  to  costs,  where 
the  damages  ale  under  the  limited  amount;  and  that 

(<0  2  Barnes,  282.'  1st  edit.  1754  ;  3d  edit.  353. 
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although  a  statute  is  inacautatdy  panned  after  a  good  «•* 
precedent,  yet  the  Court  it  bound  by  it.  AU  statutes  of  Hussi* 
Ibis  description  must  be  considered  in  pari  mtttrid,  and  i*,^ 
receive  a  uniform  construction.  Here,  it  appears  that 
the  original  cause  of  action  was  less  than  40L ;  and  in 
FUzpatrick  ▼.  Pickering  (a)  it  was  held,  that  where 
a  plaintiff  obtains  a  verdiot  for  less  than  that  sum,  the 
defendant  may  enter  a  suggestion,  that  he  resided  in, 
Middle**,  although  the  plaintiff  failed  to  prove  a 
larger  amonut  in  consequence  of  the  absence  of  a 
witness  :  and  in  Grw  Y.  Fi$her(b)  the  Court  observed* 
that "  there  is  a  different  between  the  case  qf  mutual 
debts  subsisting  where  the  plaintiff's  demand  is  mora 
than  40s.  the  defendant*!  demand,  at  the  time  of  the 
commencement  of  the  action*  reducing  it  to  a  1m  snm ; 
and  the  case  where  the  plaintiff's  original  demand  was 
taorethau  40**  and  the  defendant  before  the  oomn 
mencement  of  the  action*  has,  by  payment  ,i&  part, 
reduced  it  to  lea  than  40s.  Jn  the  first  case,  mu* 
tual  debts  are  subsisting  at  the  commencement  of  the 
action ;  in  the  latter  case  not :  for  payment  of  part  by 
the  defendant  to  the  plaintiff  himself,  is  not  a  debt 
owing  by  the  plaintiff  to  the  defendant*  but  a  dis-? 
charge  of  the  plaintiff's  demand  pre  tart**"  So  in 
Horn  y.  /ftgta,  Lord  JMimborvugh  said(c),  tbpt  "  as 
it  appeared  that  Jew  than  5l.  was  da*  at  the  lime  of 
W**gipg  the  action,  by  means  of  a  part  payment,  of 
which  the  plaintiff  must  have  been  cognisant,"  the 
case  wfes  within  the  statute  39  and  40  Geo.  3.  c  104; 
and  his  ]«ordship  mentioned  the  absence  of  a  wit- 
ness as  the  only  substantive  cause  for  the  plaintiffs 
failing  to  prove  the  whole  of  bis  demand.  So,  here, 
the  plaintiff's  debt  was  reduced  by  pert  payments, 
■  the  snm  of  4Q#.,  which  the  jury,  have  decided  by 

<a)  2  WUs.  68.-^(6)  3  WUs,  46 ~(r)  8  East,  348. 
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J|»*        their  verdict :  and  in  Jordan  v.  Strong  (a)  it  was  held, 
maun      that  the  defendant's  pleading  a  tender  to  an  action  of 
muumpdt  for  good*  sold,  did  not  preclude  him  front 
entering  a  suggestion .  to  deprive  the  plaintiff  of  his 
costs,  under  the  latter  statute. 

Lord  Chief  Justice  Dallas.— I  think  that  in  this 
dase  a  suggestion  ought*  not  to  be  entered,  either  on 
the  facts  which  have  been  stated  to  the  Court,  or  aa 
being  within  the  meaning  of  the  statutes  £8  Geo.  3. 
c.  27,  and  48  Geo.  3.  c.  51.  It  is  quite  clear  that  the 
intention  of  the  legislature  in  passing  acts  of  this  de- 
scription, was  to  afford  encouragement  to  poor  per- 
sons, so  as  to  enable  them  to  avoid  the  expense  of  liti- 
gation in  superior  Courts.  Wherever,  therefore,  it  dis- 
tinctly appears  that  a  plaintiff's  original  demand  is 
under  forty  shillings,  or  where  a  debt,  originally  above 
that  sum,  has.  been  reduced  below  it-  by  partial  pay- 
ments, the  action  should  be  brought  in  the  inferior 
Court.  I  abstain  from  saying  any  thing  as  to  a  de- 
mand, where  the  sum  recovered  is  reduced  under  the 
limited  amount  by  means  of  a  set-off;  as  whether  a 
defendant  may  be  entitled  to  a  suggestion  or  not, 
must  depend  upon  the  facts  of  each  particular  case.1 
There  may  be  cases  of  different  descriptions ;  as  in 
the  first  place,  where  the  reduction  has  been  made  by 
payments  on  account ;  secondly,  by  set-off;  or  lastly, 
as  in  a  case  of  this  description,  where  the  statutes  are 
not  intended  to  apply,  and  where  the  question  does4 
not  arise  upon  the  balance  of  an  account,  or  by  means 
of  a  set-off ;  but  where  there  is  a  demand  for  work  and 
labour  done  by  measurement,  and  in  which  it  is  a  fair 
question  for  a  jury  to  decide  what  sum  the  plaintiff 
may  be  entitled  to,  or  what  may  be  justly  due  to  him 

(«)  5  Maul.  &  Sehr.  195. 
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for  such  work  and  labour,  on  a  quantum  meruit,  to  be       /***-. 
ascertained  by  evidence  at  the  trial.    The  plaintiff9* 
original  debt  was  not  to  be  referred  to  the  verdict  of 
the  jury,  bnt  whether  he  had  a  fair,  reasonable,  and 
probable  cause  for  litigating  the  question,  whether 
his  demand*  amounted  to  more  than  40s.  or  not.    It 
occurred  to  me  when  this  application  was  made,  that 
this  was  the  line  to  be  taken,  and  that  the  jury  might 
in  such  a  case  find  a  less  sum  to  be  due  to  the  plaintiff 
than  he  originally  demanded,  without  casting  any  im- 
putation as  to  the  fairness  or  unfairness  of  such  de- 
mand.   In  support  of  this,  I  need  only  advert  to  the 
distinction  taken  by  Lord  Ellenborough  in  Horn  v. 
Hughes  (a),  where  his  Lordship  observed,  that  "  it 
was  unnecessary,  to  say  what  the  Court  might  have 
thought,  if  it  had  appeared  that  the  plaintiff  had  a 
reasonable  ground  for  bringing  his  action  for  more 
than  5/. ;  but  that  from  the  absence  of  a  witness,  or 
other  cause,   without  his  default,  he  had  failed  in 
proving  his  whole  demand."    "Now  here.  It'  appears  to 
me,  that  the  plaintiff  had  a  reasonable  ground  for 
bringing  this  action,  for  measured  work  performed  by 
him  for  the  defendant.    A  surveyor,  appointed  jointly 
by  him  and  the  plaintiff  and  with  the  approbation  of 
the  former,  was  called  on  to  measure  and  value  the 
work,  and  he,  on  such  measurement,  estimated  the 
value  at  33/.  13*.  id.,  which,  after  reducing  all  the 
payments  made  by  the  defendant,  would  have  left  a 
balance  of  8/.  15*.  I  d.  due  to  the  plaintiff.    So  reason- 
able a  ground  for  bringing  an  action  in  a  superior 
Court  did  not  appear  to  Lord  Ellenborough,  in  Bom  v. 
Hughes ;  and  here  the  jury  reduced  the  value  of  the 
work,  so  as  to  give  the  plaintiff  damages  under  40i ., 
when  at  the  time  of  bringing  the  action  he  sought  to 

(a)  *Eut,348. 
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recover  9L  7*.  lA, or,  at  alleverits, the  amount  of  thfe 
Valuation  a*  ihade  by  the  surveyor,  mod  be  delivered 
his  pattienlaift  accordingly,  I  aa  theref ore  of  opinion* 
that  thtfc  case  does  not  fell  within  the  Rtoketttr  Court 
Df  Requests  Acts ;  and  although  Lord  Etifnborough,  in 
Jfora  v.  Iftigiis,  mentioned  the  absence,  of  a  witness, 
as  a  reason  for  lefuaiog  a  suggestion,  yet  his  Lordship 
obly  pat  that  by  way  of  illustration;  for,  he  observed, 
that "  if  from  any  other  cause,  it  had  appeared  that  the 
plaintiff  had  a  rtatonabic  gftntmd  for  bringing  his  ac- 
tioa  for  more  than  5/.  it  would  have  been  sufficient  to 
ptfevent  a  suggestion  fmm  being  entered."  Acting 
therefore  od  that  principle,  and  applying  it  to  the 
iacts  of  this  case,  I  think  that  the  present  action  was 
properly  brought';  and  consequently,  that  there  is  n<* 
ground  for  entering  the  suggestion  for  which  the  ap+ 
plication  has  been  made* 

■  Mr.  Justice  ^abk.~~1  aid  entirely  of  the  same 
opinion.  The  principle  to  be  applied  to  statutes  of 
tUs  nature  has  been  most  fully  and  accurately  stated 
by  my  Lord  CMef  Justice.  The  statute  $2  Geo.  3,  c.«7, 
is  intituled  "  An  act  for  the  more  easy  and  speedy  re- 
covery of  mall  debti  within  the  ohy  of  Jtodtof er,"  &c. 
Bat  the  terms  of  the  48  Geo*  3,  are  far  stronger ; 
which,  after  reciting  the  former  act,  and  that  it  would 
greatly  tend  to  the  improvement,  and  encouragement 
of  the  trade  of  that  city,  and  to  the  necessary  support 
and  protection  of  useful  credit  within  the  same,  e*tend* 
the  jurisdiction  of  the  RockkUr  Court  to  sums  not  ex* 
needing  *L  Frem  the  facts  before  the  Court,  it  appears 
that  Hhs  is  ppt  aamaHdebt,  but  that  the  plaintiff1*  origi- 
nal demand  amounted  to  341.  5$.  id.  for  measured  work 
and  labour.  This  ease  therefore  cannot  be  said  to  foil 
within  the  provisions  of  the  above  statutes.  Besides,  it 
must  be  recollected,  that  this  deipand  was  not  reduces} 
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by  pay  meats  to  1&  fl*  before  the  commencement  of  the*       *** 
aolieki,  bat  by  the  verdict  of  the  jury ;  for  a  sutveyoiy     mnAirf 
appointed  to  value  tke  work  with  the  approbation  of  the      i^an*  ( 
defendant,  eatiinhted  it  at  33/,  13*.  Id,  thereby  leaving 
a  balance  to  the  plaintiff  of  8/.  15s.  Id.  There  Was  theft- 
fore  a  fair  subject  of  litigation  to  induce  the  plaintiff  tor 
resort  to  a  superior  Court;  and  it  was  a  proper  ease  of 
inquiry  for  a  jury,  Although  they  have  found  a  verdict 
for  the  plaintiff  for  IL  2s.  only,  no  reason  is  stated  for 
their  having  so  done ;  but  merely  that  they  estimated 
the  value  of  the  work  at  &BI.    At  all  events,  it  seem* 
to  me  that  this  was  nut  a  fit  subject  for  discussion  in 
a  Court  of  Conscience.    The  case  of  Horn  v*  Htigke$ 
does  not  militate  against  the  construction  adopted  by 
my  Lord  Chief  Justice;  for  Lord  BUenbipr&ugh  there 
said,  thai  if  the  plaintiff  had  a  reasonable  ground  for 
bringing  his  action,  it  would  have  been  a  different 
case.    Surely  the  plaintiff  in  th»  ease  had  a  reasdkW 
able  ground  to  expect  that  he  would  recove*  the* 
balance  of  8/*  154.  UU9  according  to  the  estimate  ot 
the  surveyor;  and  although  the  case  of  the  absence 
of  a  witness  was  alone  alluded,  to  in  Horn  v%  Hugket, 
?t  wa^  merely  put  by  way  of  illustration*  as  the  words 

"  or  other  cause/'  immediately  followed  it. 

i 

Mr.  Justice  Bubrough. — In  all  cases  of  this  de* 
scriptiop  the  Court  may  exercise  their  discretion  ac- 
cording to  the  facts  before,  them  j  sad  here  I  am  quite 
satisfied  that  the  defendant  is  not  entitled  to  have  the 
suggestion  as  prayed  for.  The  intention  of  the  tegia* 
Jatqre  was,  thfU  the  statutes,  authorising  such  snggca* 
tions*  should  apply  only  to  clear  afcdunlitigated  money 
demands.  Jf  the  facts  of  this  case  bo  looked  at,  the* 
can  be  no  doubt,  but  that  this  iafeot  a  demand  of  that 
nature.  The  (plaintiff's  original  demand  wa*  84/.  5*.  lA 
which  was  reduced  by  a  surveyor,  who  was  appointed 
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182fc  to  value  the  work  done,  by  ihe  consent  of  both  the 
JURiAirt  plaintiff  and  defendant,  to  33/.  IS*,  id.,  thereby  leav- 
Lawk,  wg  *  balance  of  82.  15s.  id.  doe  to  the  plaintiff.  He 
delivered  particulars  of  demand,  in  which  the  amount 
he  sought  to  recover  from  the  defendant  was  most  fully 
stated ;  and  the  surveyor  who  made  the  valuation,  wa» 
called  as  a  witness  at  the  trial.  One- question  must  ne- 
cessarily have  been,  whether  his  valuation  was  so  con- 
clusive as  to  govern  the  jury.  At  all  events,  the  ques- 
tion was  litigated  there,  £s  they  reduced  the  balance 
by  their  verdict;  but  no. reason  whatever  is  assigned 
for  such  redaction,  nor  has  it  ever  been  suggested  that 
the  valuation  made  by  the  surveyor,  was  fraudulent  or 
improper.  On  the  merits  of  the  case  I  am  quite  satis- 
fied that  it  does  not  fall  within  either  of  the  statutes. 
As.  to  the  case  of  the  absence  of  a  witness,  as  pot  by 
Lord  EUenborougk  in  Horn  v.  Hughe*,  it  was  merely 
done  by  way  of  an  instance;  and  any  other  causey 
which  might  be  grounded  on  a  similar  principle,  would 
fall  within  the  same  rule.  As  to  the  construction  to 
be  put  on  the  48  Geo.  3.  c.  51,  it  appears  to  me  that 
the  whole  of  that  statute  must  be  taken  together;  and 
that  this  case  falls  within  the  exception  in  the  13th 
section ;  and  consequently  that  the  defendant  is  not 
entitled  to  enter  a  suggestion  under  the  14th  section 
of  that  act. 

Mr.  Justice  Richardson.— If  the  application 
in  this  case  rested  on  the  22  Geo.  3.  c.  27,  the  defend- 
ant would  not  be  entitled  to  have  a  suggestion  entered 
on  the  record,  as  that  statute  contained  no  provision 
for  that  purpose :  and  if  he  had  intended  to  have  taken 
advantage  of  the  prohibitory  clause,  it  should  have 
formed  part  of  his  defence  at  the  trial,  either  by  his 
pleading  it,  or  proving  that  be  was  within  the  juris- 
diction  where  the  plaintiff's  cause  of  action  arose.  This 
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however,  was.  not  done ;  bat  it  has  been  contended  for  1822. 
the  defendant,  that  he  is  entitled  to  have  it  entered  bammt 
under  the  14th  section  of  the  48  Geo.  S,  as  that  clause 
superadded  a  suggestion,  and  referred  to  cases  within 
the  ££  Geo.  3.  But  I  think  that  the  later  act  was  not 
meant  to  be  extended  to  a  case  of  this  description,  or 
to  give  a  remedy  where  the  original  debt  has  been  re- 
duced by  payments.  The  48  Geo.  3,  only  repeals  so 
much  of  the  22  Geo.  S,  as  restrains  the  jurisdiction  of 
the  Court  to  debts  not  exceeding  405.;  and  by  the  13th 
section  it  is  enacted,  that  nothing  in  that  act  shall 
extend  to  any  debt  for  any  sum,  being  the  balance  of 
an  account  on  demand,  originally  exceeding  5/.  And 
it  must  be  recollected,  that  the  very  next  section,  viz. 
the  I4tb,  gives  the  right  of  a  suggestion.  The  legisla- 
ture did  not  mean  to  give  that  remedy  to  a  party  who 
might  have  taken  advantage  of  the  22  Geo.  3,  at  the 
trial ;  and  as  it  formed  no  part  of  the  defence  there, 
I  fully  concur  with  the  Court  in  thinking,  that  the 
suggestion  ought  not  to  be  allowed  on  this  applies 
tion;  and  consequently  that  the  rule  must  be 

Discharged, 
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\U2. 


Tuesday,  LaDBURY  V.  Ill  C  HARDS. 

May  14th. 

In  debt  on        ]$f  R-  Serjeant  Taddy,  on  a  former  day  in  this  Term, 
bond,  the  Court  *  ,         .  .  ■      "     -    •_  '    j* 

will  not  change  had  obtained  a  rule  m«  to  .change  the  twiti*  from 
the  i,TtofiSSw  io»do»  to  WW«ter,  on  an  affidavit,  which  stated  that 


afl^ViTttat-    ***  *^e  pWfttiflf^B  and  defendant's  witnesses  lived  at 
in*  that  «tf  the    Worcester. 

pWntiff'iand 
delendanfswit. 

auhe  litter  *  Mr.  Serjeant  Onslow  now  shewed  cause,  and  stated 
affidlVi  TJ®_M  that  the  action  was  brought  on  a  bond ;  and  insisted, 
state  the  nature  that  according  to  practice  and  principle,  the  venue 
to  the  action,  could  not  be  changed  ia  an  action  of  that  nature. 
Although  in  Foster  v.  Taylor  (a),  the  venue  was  allowed 
to  be  changed. in  a  similar  action,  the  defendant  had 
pleaded  solvit  post  diem%  and  usury ;  and  the  Court  theip 
said,  that  when  a  serious  defence  was  intended  to  be 
made,  it  was  reasonable  to  grant  such  an  application. 
But  in  Pokv.Horrabin  (6),  where  a  motion  was  made  to 
change. th>e  venue  into  Lancashire,  on  the  ground  that 
the  defence  arose  in  Lancashire,  with  an  offer  to  ad- 
mit the  execution  of  the  bond ;  the  Court  refused  to 
grant  the  rule.  Here  the  defendant  has  not  pleaded, 
and  perhaps  may  merely  plead  non  est  factum,  when 
it  would  be  only  necessary  to  call  the  attesting  witness 
to  prove  the  execution  of  the  bond. 

Mr.  Serjeant  Taddy,  in  support  of  the  rule,  submit- 
ted, that  it  was  sufficient  to  state  in  the  affidavit  on 
which  the  application  was  founded,  that  all  the  wit* 
nesses  for  the  plaintiff  and  defendant  resided  at  Wor- 

(«)  1  Term  Rep.  781. (6)  Id.  782,  n. 
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tester,  without  shewing  what  the  nature  of  the  defence 
might  be. 

Bat  the  Court  held,  that  the  affidavit  wafc  insuffi- 
cient ;  and  that  the  ground  of  the  defence  should  have 
been  fully  disclosed;  and  the  rule  was  consequently 

Discharged  (a). 

(■)  See  PbmridkT.F*rrow,l  Chit.  Rep.  334,  where  the  CWt  of  King's 
Bench  allowed  the  vame  to  be  changed  from  London  to  Nortkmterkmd, 
in  an  action  on  a  bond,  on  an  affidavit,  stating  that  all  the  defendant*! 
witnesses  lived  in  the  latter  county  >  on  the  terms  dt  withdrawing  the  plea 
otm*a*f*c*m,  the  defendant  being  willing  to  admit  the  execution  of 
She  bond. 


1822. 


Ladburt 

••• 
RiCHAabs. 


Clarkr  and  Dinsdaxr  v.  Yates. 

Mb.  Serjeant  Pell  applied  for  a  rule  to  shew  cause 
why  all  further  proceedings  in  this  action  shoAld  not 
be  staid,  the  debt  and  costs  having  been  paid  and  sa- 
tisfied. He  founded  his  motion  on  an  affidavit  of  the 
defendant,  which  stated,  that  on  the  1st  October  182 J, 
be  was  arrested  by  to  officer  of  the  sheriff  of  the 
county  of  Herts,  at  the  suit  of  the  plaintiffs,  for  54/., 
on  a  capias  ad  respondendum,  returnable  on  the  morrow 
of  AM  Souls ;  that  he  immediately  paid  the  sum  of 
64/.  to  the  sheriffs  officer,  who  gave  him  the  follow- 
ing stataped  receipt  : 

"  Clvrke  and  Dmsdale  v.  Yates. 

"  Received,  Oct.  1st,  1821,  of  Mr.  James  Yates,  the 

sum  of  64/.,  for  debt  and  costs  in  the  above  suit. 

"  J.  Kettridge,  Officer." 

in  the  action,  and  incurred  farther  costs :  Held,  that  the 
to  fay  such  costs. 

OS 


Wednesday, 
May  15th. 

Where  the  de- 
fendant, on 
being  arrested, 
paid  the  sheriff's 
officer  the 
amount  of  the 
debt,  and  10/. 
for  costs,  under 
the  statute 
43  too.  3.  c.  46. 
s.  2,  which 
latter  sum  was 
more  than  suf- 
ficient to  corer 
the  costs  up  to 
the  return  of 
the  writ ;  and 
theundersheriff 
having  omitted 
to  pay  over  the 
amount  to  the 
plaintiff,  after 
being  requested 
so  to  do,  in 
consequence  of 
which  he  pro- 
ceeded further 
mus  not  liable 
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m&  It  was  also  stforn,  that  a  person,  by  the  direction  of 


Cemxb  the  defendant,  called  at  the  office  of  the  plaintiffs*  atto*- 
Yatbs*  ney two  ^ay8  a^er  *e  an^91*  when  the  former  informed 
him  that  the  debt  and  costs  in  the  action  had  been  paid, 
and  were  then  in  the  hands  of  the  sheriff,  and  shewed 
him  the  receipt  of  the  officer,  which  the  plaintiffs'  at- 
torney read,  and  requested  to  know  his  address,  which 
was  accordingly  given ;  and  on  an  inquiry  as  to  the. 
amount  of  the  costs,  the  plaintiffs9  attorney  said  that 
they  would  not  amount  to  more  than  4/.  or  5/. ;  to 
which  the  person  sent  by  the  defendant  replied,  that 
he  would  write  to  the  sheriff  for  the  surplus  that  might 
remain,  after  the  payment  of  the  debt  and  costs.  Thai 
the  plaintiffe'  attorney  .wrote  to  the  under-sheriff  of 
Herts  on  the  6th  October,  requiring  him  to  remit  the 
debt  and  costs,  amounting  to  60/.  6*.  Id.  az.— -debt, 
561.  18$.  Itf.;  costs,  3/.  Ids.  6A,  which  the  latter  omit- 
ted to  do  ;  and  the  money  not  having  been  paid  into 
Court  at  the  return  of  the  writ,  the  plaintiffs'  attorney, 
on  the  first  day  of  the  last  Michaelmas  Term,  filed  a 
declaration  de  bene  esse,  and  of  which  notice  was  duly/ 
given.  The  sheriff  returned  cepi  corpus ;  and  that  he 
had  discharged  the  defendant  on  his  depositing  the 
sum  indorsed  on  the  writ,  with  10/.  in  addition  to  an- 
swer costs,  &c.  The  plaintiffs'  attorney  then  moved  the 
Court  for  the  sheriff  to  pay  in  that  sum,  which  was 
done  shortly  after  the  commencement  of  the  last 
Hilary  Term,  when  it  was  taken  out  by  the  plaintiffs 
in  the  usual  course.  The  plaintiffs'  attorney  having 
afterwards  taxed  his  costs,  which  amounted,  by  the 
allocatur  of  the  prothonotary,  to  SO/.  10*.  6d.,  on  the 
5  th  March  last  he  applied  to  the  defendant  for  the 
payment  of  24/.  35.,  in  addition  to  the  sum  of  64/., 
,  originally  paid  by  him  to  the  officer,  and  for  which 
he  gave  him  credit,  viz* 
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57 
30 

15 
10 

5 
6 

1822. 

Clash 

88 

5 

11 

Vatm. 

64 

2 

11 

Debt,  interest,  &c. 
Costs;  as  taxed 

Received  out  of  Court,  and 
interest  thereon 


24  3  0 
Under  these  circumstances,  the  learned  Serjeant  sub* 
mitted,  that  the  debt  and  costs  in  the  action  had  been 
satisfied  by  the  defendant  on  his  being  arrested,  as  he 
had  deposited  more  than  was  sufficient  to  satisfy  the 
debt  and  costs  up  to  the  return  of  the  writ  with  the 
officer,  under -the  statute  43  Geo.  3.  c.  46,  8.2(a), 
and  more  particularly  so,  as  the  defendant  bad  in- 
formed the  plaintiffs9  attorney  that  he  should  only  re- 
quire the  surplus  to  be  returned,  if  any  remained  after 
the  payment  of  the  debt  and  costs. 

Mr.  Serjeant  Vaughan  shewed  cause  in  the  first  in* 
stance,  and  submitted,  that  the  plaintiffs  were  not  to 
suffer  for  the  default  of  the  sheriff,  in  not  having  paid 
over  the  money  deposited  under  the  statute,  nor  were 
they  to  be  bound  by  his  acts.  That  they  were  com- 
pelled to  pursue  die  course  they  did,  by  filing  a  de- 
claration, and  ruling  the  sheriff  to  pay  the  money  into 
Court,  for  their  own  safety ;  and  for  the  costs  of  which 
the  defendant  must  be  primarily  liable. 


(«)  By  which  it  is  enacted,  that  "til  persons  who  shall  be  arrested 
upon  mesne  process  within  Engknd  and  /refauf,  shell  be  allowed,  in  ilea 
of  giving  baQ  to  the  sheriff,  to  deposit  in  the  hands  of  the  sheriff,  by  deli- 
vering to  him  or  to  his  nndersheriff,  or  other  officers  to  be  by  him  appointed 
far  that  purpose,  the  sum  indorsed  upon  the  writ,  by  virtue  of  the  affidavit 
for  holding  to  bail  in  that  action,  together  with  tern  pounds  in  addition  to 
such  sum,  to  answer  the  costs  which  may  accrue  or  be  incurred  in  inch 
action,  up  to  and  at  the  time  of  the  return  of  the  writ ;  and  also  such  far- 
ther sum  of  money,  if  any,  as  shall  hare  been  paid  for  the  king's  fine 
epon  any  original  writ ;  and  shall  thereupon  be  discharged  from  such  ar- 
rest, as  to  the  action  in  which  he,  she,  or  they  shall  so  deposit  the  sum 
indorsed  on  the  writ." 


Yate*. 
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ittft.  But,  Per  Curiam* — The  defendant*  immediately  on 

Clah*e       his  arrest,  paid  the  amount  of  the  debt,  and  10/.  for 
costs,  to  the  officer  who  arrested  him,  as  required  by 
the  statute  43  Geo.  3.  c«  46.     The  latter  sum  was 
more;  than  sufficient  to  cover  the  costs  then  incurred ; 
and  the  statute  provides,  that  it  is  to  answer  the  costs 
which  may  accrue  or  be  incurred  in  the  action,  up  to 
apd.at  the  time  of  the  return  of  the  writ*    When  the 
plaintiffs9  attorney  was  informed  that  the  deposit  was 
igade  with  the  officer,  he  should  have  proceeded  no  fur- 
ther in  the  action ;  for  it  w^a  made  according  to  the 
terms  of  the  statute,  which  was  passed  in  ease  of  per- 
sons, who  might  not  be  able  to  find  sufficient  sure- 
ties for  their  appearance  at  the  return  of  the  writ* 
The  sheriff  and  his  officer  were  put  in  motion  by  the 
suing  out  and  delivery  of  the  writ ;  and  the  plaintiffs 
had  their  remedy  against  the  former,  if  he  had  been 
guilty  of  any  negligence  or  default.    Although  the 
plaintiffs'  attorney  was  entitled  to  file  a  declaration  de 
Ifent  e$se,  the  money  not  having  been  paid  into  Court 
qt  the  return  of  the  writ,  and  rule  the  sheriff  to  pay  it 
in,  yet  the  expenses  attending  these  proceedings  were 
altogether  unnecessary,  as  such  attorney  had  admitted 
that  the  debt  and  costs  incurred  to  the  time  of  the  ar- 
re$t,  had  been  paid  by  the  defendant  to  the  sheriff's 
officer,  by  .requiring  tjie  undersheriff  to  remit  the  sum 
of  60/.  6s.  Id.  ap  the  amount  of  such  debt  and  costs. 
Besides,  the  person  sent  on  behalf  of  the  defendant 
stated,  that  the  latter  would  only  claim  the  surplus  that 
might  remain  out  of  the  10/.  deposited  by  him,  after 
the  plaintiffs'  costs  had  been  satisfied.    The  plaintiffs' 
attorney  therefore,  adopted  the  acts  of  the  sheriff  and 
his  officer.    On  these  grounds  therefore,  this  rule  must 
be  made 

Absolute. 
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CoSTBR  V.  MSHJCST.  Wednesday, 

May  15th. 

This  was  an  action  brought  by  the  plaintiff,  as  the  Where  the 
holder,  against, the  defendant,  as  acceptor  of  two  bills  to  set  aside*? 
of  exchange  for  500/.  each,  drawn  on  the  latter  by  one  JSSS^t  ^ 
Hance,  payable  to  his  own  order,  and  indorsed  by  him  ^jgfoffi 
to  the  plaintiff.  handbills,  re- 

flACtfnir  An  tila 

At  the  trial  of  the  canse  before  Lord  Chief  Justice  character,  had 
Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  {^J^0^ 
Term,  the  acceptance  by  the  defendant  was  proved,  ***  ty  ftereral 
when  the  latter  proved  that  he  had  caused  a  notice  to  be  the  trial ;  the 
served  on  the  plaintiff,  to  prove  the  consideratipn  upon.  ^  adnStaflMa- 
which  he  received  the  bills ;  to  which,  however,  no  j1*  ^Jl?jJ^ 
attention  was  paid.  Certain  letters,  written  by  Hance,  had  not  seen 
were  received  in  evidence,  to  shew  that  the  transaction,  but  granted  a' 
between  him  and  the  plaintiff  was  fraudulent  at  the  SEmSMfcede- 
time  of  the  concoction  of  the  bills  ;  and  that  they  had  fendant  swore 

•    '      ihtt  he  had  no 

not  been  indorsed  to  the  latter  until  they  were  over-  knowledge  of 

j.,*»  d^fr  lowing 

due-  been  printed 

or  circulated^— 

Where  the  ac- 

His  Lordship  thought  that  there  was  sufficient  sua-  ceptor  of  a  bill 

picion  raised  on  the  face  of  these  letters  to  call  on  the  ^akwt^hom 

plaintiff  to  shew  what  consideration  he  gave  for  the  f°  mc^on  **•* 

r  «.        Deeo  hrought 

bills;  and  the  jury  considering  that  the  transaction  by  the  holder, 
between  him  and  Hance  had  been  fraudulent,  and  that  uttefnotice  to 
the  acceptances  had  been  improperly  obtained  from  Sewtoi  he*" 

the  defendant,  they  accordingly  found  a  verdict  for  *»d  g***1 fop 
'  J  .  such  bill;  and 

him.  lettereofthe 

drawer  were 
given  in  cvi- 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term,  fa£\££^. 
had  obtained  a  rale  nisi,  that  this  verdict  might  be  set  action  between 

...      .  .    .       ..;    him  and  the 

holder  was  fraudulent.  Q**re,  whether  it  was  incumbent  on  the  holder  to 
prove  such  consideration.— Sembit,  that  such  letters  were  properly  received  at 
evidence  at  the  trial.  . 
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I8aa.  aside  and  a  new  trial  granted!  on  the  grounds— first, 
cStml  th*t  the  letters  of  Hance  should  not  have  been  received 
Mb^st#  in  evidence,  but  that  he  should  have  been  called  as  a 
witness ;  and  secondly,  on  ah  affidavit  of  the  plaintiff, 
which  stated  thai  handbills,  or  printed  papers,  reflect- 
ing on  his  conduct  and  character,  had  been  exhibited 
and  circulated  in  Court,  at  the  instance  of  the  defend- 
ant, and  seen  by  several  of  the  jurors,  of  whom  nine 
were  talesmen,  at  the  trial ;  that  he  was  not  aware  of 
that  circumstance  at  the  time,  but  that  he  had  since 
been  informed  of  it.  In  support  of  the  first  ground, 
the  learned  Serjeant  cited  the  case  of  Kent  v.  Lowen(a), 
where  in  an  action  by  the  indorsee  of  a  note  against 
the  maker,  the  defence  was  usury  in  its  original  con- 
coction ;  and  certain  letters,  written  by  the  payee  to 
the  maker,  negotiating  a  usurious  bargain,  were  of- 
fered in  evidence :— Lord  ElUnborough  ruled,  that  it 
was  first  necessary  to  prove,  either  by  the  post-mark 
or  otherwise,  that  such  letters  were  contemporaneous 
with  thfe  making  of  the  note.  Here  the  letters  given 
in  evidence  at  the  trial  bore  no  date,  and  the  post- 
marks were  torn  off;  they,  therefore,  ought  not  to 
have  been  admitted :  and  it  was,  at  all  events,  in- 
cumbent on  the  defendant  to  shew  the  circumstances 
under  which  the  bills  got  into  the  possession  of  the 
plaintiff,  if  his  defence  rested  on  their  having  been 
obtained  by  fraud. 

Mr.  Serjeant  Lens  now  shewed  cause,  and  produced 
an  affidavit  of  the  defendant,  who  swore  that  he  had 
no  knowledge  whatever  of  the  handbills  having  been 
circulated,  and  that  they  were  printed  without  his  au- 
thority. He  also  offered  to  put  in  affidavits  from  all 
the  jury,  that  no  such  handbills  had  been  shewn  to 

(«)  j  amp.  177. 
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them ;  and  submitted,  thfct  although  the  Court  would        ms% 

not  in  general  receive  affidavits  of  jurors  as  to  the      coma 

grounds  of  their  Verdict,  still  that  as  the  present  ap-      MuL* 

plication  was  founded  on  the  affidavit  of  the  plaintiff 

alone,   unsupported  by  any  other*  and  as  he  had 

made  a  pointed  allusion  to  the  jury>  their  affidavits 

ought  to  be  received  in  this  particular  instance.   The 

letters   written  by  Hance  were  admissible*   to  shew 

that  no  consideration  had  passed  between  him  and  the 

defendant,  as  the  drawer  and  acceptor  of  the  bills.    It 

was  therefore  incumbent  on  the  plaintiff,  as  indorsee, 

to  prove  what  consideration  he  had-  given  for  them ; 

and  more  particularly  so,  as  the  defendant  had  given 

him  notice  so  to  do.    The  letters  were  equally  admis- 

sible  in  this  case  as  in  Kent  v.  Lowcn,  without  nailing 

the  drawer  himself;    as  there  they  were  received  in 

evidence  to  shew  an  usurious  consideration  for  die 

note ;  and  here  they  were  adduced  to  shew  that  there 

was  no  consideration  as  between  the  drawer  and  ac-' 

ceptor,  under  the  former  of  whom  the  plaintiff  claims. 

At  all  events,  there  was  enough  suspicion  in  the  case 

to  call  on  the  plaintiff  to  shew  what  consideration  he 

gave  for  the  bills ;  for  the  cases  of  Rees  v.  The  Mar* 

ftrti  of  Headfort  (a),  and  Paterson  v.  Hardacre  (b), 

have  established  the  principle,  that  in  an  action  by 

the  indorsee  of  a  bill,  if  it  appear  that  a  prior  party 

has  been  defrauded  of  it,  the  plaintiff  must  be  prepared 

to  prove  under  what  circumstances,   and   for  what 

value,  he  became  the  holder,  if  he  has  previous  notice 

so  to,  do. 

Lord  Chief  Justice  Dallas. — This  case  embraces  a 
question  of  delicacy  and  novelty,  as  the  plaintiff,  by 
his  affidavit,  calls  on  the  jury  in  terms,  to  say  whether 

(c)  dCunp.574.— ~-(6)  4  Taunt.  114. 
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*t*fc  Ibey  wore  influenced  or  not  by  tbe  handbills  which 
Ctarak  were  circulated  at  the  trials  It  w  a  fundamental  rule, 
Xtf^  that  a  cause  should  proceed  with  the  utmost  impar- 
tiality. I  remember  a  case  at  Maiditonc,  where  a  print- 
ed itepott  of  the  trial  bad  been  circulated  before  the 
cause  was  tried,  and  it  was  accordingly  put  off.  Hera 
however,  the  application  is  made  after  verdict,  and 
tends  to  impeach  the  character  of  the  jury ;  as  if  they 
had  seen  the  handbill*  in  question  at  the  trial,  they 
should  have  said  so  before  .they  proceeded  to  give 
their,  verdict* .  Still,  however,  it  would  be  a  dangeroua 
precedent  to  allow  their  affidavit*  to  be  seceivc4«or  to 
assume  for  a  moment  that  they  had  acted  under  in- 
fluence or  prejudice.  I  thought  there. was  sufficient 
suspicion  in  the  case  t<t  throw  the  onus  on  the  plaintiff, 
to  prove  what  consideration  he  gav^  for  the  bills;,  and 
more, particularly  so,  as  the  defendant,  had,  given  hiju 
notice  so  to  do.  ( On  that  pointy  however,  J  forbear  to 
express  an  opinion ;  .but*  under  all  the  circumstances, 
I  think  there  should  be  a  new  trial,  when  pome  further; 
light  may  be  thrown  on  the.  publication  of  the  hand- 
'  bills  in  question. 

Mr.  Justice  PARH.-*The  case  of  Kent  v.  Lowen  is 
not  to  be  considered  as  a  mere  iiist  prhu  authority.  I 
contended  there,  that  the  letters  offered  in  evidence 
tore  not  admissible,  as  tbey  were  not  upon  oath,  and 
might  have  been  collusively  written:  and  I  after* 
wards  moved  the  Court  for  a  new  trial,  which  4ras  re* 
fused ;  as  the  letters,  from  their  dates  and  postmarks* 
appeared  to  be  contemporaneous  with  the  making  of 
the  note. 

.  Mr»  Justice  Burrougm.— If  the,  jury  .have  foandia 
corrupt  verdict,  they  are  liable  to  an  attaint.  Still, 
however,  their  conduct  ought  not  to  be  impeached  on 
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an  application  of  this  nature;  and  it  might  tend  to  the  ^**, 
most  pernicious  consequences  if  the  Court  were  to  air  Coma 
low  their  affidavits  in  answer,  to  be  received  pr  filed*       merest. 

Mr.  Justice  Richardson  concurred*. 

Rule  absolute  (a). 

(a)  See  Omenr.  fPMnrfin,  1  New  Rep.  326.    AMw  v.  Birek,  Ante, 
TsLL  456.    Jm&mmr.  PlMmm*  3  Ten  Rep. 281. 


Ginunr,  Executor.  &ft.  t>.  Lord  Palmebston.  Friday, 

May  17th. 

This  was  an  action  of  assumpsit,  brought  by  the  *An  action  of 
plaintiff  as  executor  of  Christopher  Holland,  deceased,  SnTmabT 
against  the  defendant    The  first  count  of  the  declara-  uincd  ***«»* 
tion  stated,  that  the  said  Christopher  Holland  had  been  at  War  bv  a  re- 
one  of  the  established  clerks  in  a  certain  public  office  uJTwiTofficc, 
or  department  in  the  united  kingdom,  called  the  War  JXwam-?1^ 
Office ;  and  before  the  time  of  the  promise  mentioned  though  web  al- 
io the  said  first  count  of  the  declaration,  had  been  per-  focMed  b^the 
mitted  to  retire  from  such  office,  and  as  sueh  retired  JjjJJ^  gjj^ 
clerk,  had  been  allowed,  and  was  duly  entitled  to  re*  for  by  such  8e- 

cretary*  and  re* 

ceive,  from  the  public  monies  or  the  united  kingdom,  cer?ed  by  him 
the  sum  of  900/.  in  each  and  every  year,  as  a  compel)-  "ch'l^ifi^. 
sation,  or  retired-  allowance,  for  his  services  as  soch  If**™**!"!!!1* 

*  •  '  the  grounds  that 

clerk  as  aforesaid  $  and  that  the  defendant,  at  the  time  the  Secretary  ia 

of  making  such  promise,  was  the  Secretary  at  War,  i?£ipuUk 

and  as  such  was  at  the  head  of  the  said  War  Office ;  J^"^ 

that  the  several  sums  of  money  necessary  for  the  pay*  that  an  action 

meat  of  allowances  or  compensations  granted,  as  re-  tained  against" 

him  aa  such, 
for  any  thing  done  by  him  in  that  character,  although  it  may  amount  to  a  breach 
of  employment,  and  constitute  a  particular,  eMptftonal  liability ;  at  it  would  tend 
to  expose  him  to  an  infinite  number  olfactions,  to  be  brought  by  any  persons  who 
might  suppose  themselves  aggrieved. 


TO  CASES  IN  SASTBR  TBtUl, 

1888.  tired  allowances,  to  any  person  having  held  any  em- 
Gidlft  ployment  in  the  War  Office,  were,  in  every  year, 
jlr  amongst  other  sums  of  money,  placed  by  act  of  par- 
Palmebstoh.  liament  at  the  disposal  of  the  Secretary  at  War  for  the 
time  being,  to  enable  him  to  defray  the  charges  of 
such  compensations  or  retired  allowances ;  and  it  was 
his  duty  to  pay  them  over,  or  permit  them  to  be  re- 
ceived by  the  persons  respectively  entitled  to  receive 
the  same ;  that  the  sum  of  200/.  the  retired  allow- 
ance which  the  said  Christopher  Holland  was  annually 
entitled  to  receive,  had  been  in  the  respective  years 
1816,  1817,  and  1818  (amongst  other  things)  duly 
voted  and  granted  by  act  of  parliament  for  the  due 
"  payment  of  the  said  allowance  to  the  said  Christopher 
Holland,  as  such  retired  clerk;  and  had  been  and  was 
'  m  the  satne  years  respectively  placed  by  act  of  parlia- 
ment at  the  disposal  of  the  defendant,  as  the  Secretary 
at  War  for  and  during  those  years  respectively ;  where- 
upon it  became  the  duty  of  the  defendant,  as  such 
Secretary  at  War,  in  each  of  the  said  years,  to  have 
paid  over,  and  to  have  sfiffeked  the  said  Christopher 
Holland  to  receive  the  said  200/.  in  each  of  those 
years ;  that  the  sum  of  600/.  being  due  and  unpaid 
for  the  amount  of  the  said  retired  allowance  for  the 
three  several  years  aforesaid,  the  defendant,  in  consi- 
deration thereof,  undertook  and  promised  the  said 
Christopher  Holland,  in  his  lifetime,  to  pay  over  to 
him,  or  to  permit  him  to  receive  the  said  sum  on 
request;  and  then  averred  a  breach  of  the  promise, 
viz.  that  the  defendant  would  not  pay  over  to  the  said 
Christopher  Holland  in  his  lifetime,  nor  to  the  plaintiff, 
as  his  executor,  since  his  death;  neither  would  he 
suffer  the  said  Christopher  Holland  in  his  lifetime,  nor 
the  plaintiff,  as  such  executor,  since  his  death,  to  re- 
ceive the  said  sum ;  but  that  the  same  was  still  wholly 
unpaid. 
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There  were  also  counts  for  money  had  and  received        laar. 
to  the  use  of  the  testator,  aodon  an  account  stated.  The      giolst 
defendant  pleaded  the  general  issue ;  and  at  the  trial        ^JJ^ 
of  the  cause  before  Lord  Chief  Justice  Dallas,  at  West-  Palmsmtom* 
minster,  at  the  Sittings  after  Hilary  Term,  1820,  a  ver- 
dict was  found  for  the.  plaintiff,  350/.  10s.  damages, 
subject  to  the  opinion  of  the  Court  on  the  following 
ease:— 

Christopher  Holland,  the  testator,  had  b$en  for  many 
years  daring  his  life,  one  of  the  established  clerks  in 
the  War  Office  ;  and  on  the  9th  March,  1815,  obtained 
leave  to  retire  from  his  situation,  and,  upon  the  re- 
commendation of  the  Secretary  at  War,  and  by  the 
authority  of  the  Lords  Commissioners  of  his  Majesty's 
Treasury,  was  placed  upon  the  list  of  retired  esta- 
blished clerks  of  the  War  Office,  with  an  allowance  of 
200/.  a  year,  commencing  from  the  3d  of  the  same 
month  of  March  inclusive,  and  which  allowance  was 
granted  to  him  with  due  observance  of  the  provisions 
of  the  statute  50  Geo*  3.  c.  117*  Holland  continued 
upon  such  list  of  retired  established  clerks  from  die 
said  3d  March,  1815,  until  the  25th  Jugust,  1818,  when 
he  died,  haying  first  made  his  will,  and  appointed  the 
plaintiff  his  executor,  who  after  his  death  duly  proved 
the  same.  The  defendant,  during  the  whole  of  the 
said  period,  and  at  the  time  of  the  commencement  of 
this  action,  was  his  Majesty's  Secretary  at  War.  The. 
mode  in  which  the  compensations,  or  retired  allow- 
ances, granted  to  the  retired  clerks  at  the  War  Office, 
are  provided,  is  as  follows :— Estimates  are  prepared 
in  every  year,  entitled  "  Estimates  of  Army  Services," 
containing  separate  estimates  of  all  the  allowances, 
compensations,  and  emoluments,  in  the  nature  of  any> 
superannuation  or  retired  allowances,  to  any  persons, 
in  respect  of  iheir  having  held  any  public  offices  or 
employments  of  a  civil  nature,  and  prepared  agreeably 
to  the  act  50  Geo.  3.  c.  1 17*    These  estimates  are  laid 
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rtta.  before  the  House  of  Commons ;  trad  after  having  been 
Otttrr  voted  fey  parHametrt,  the  payment  of  the  several  sums 
t*^D  go  voted  is  provided  for  by  an  act  of  parliament  passed 
ttrttnrtvetf.'  for  that  purpose.  One  of  the  heads  of  each  estimates 
so  laid  before,  and  voted  by  parliament  daring  <the  se- 
veral years  of  1815, 1816, 1817,  and  1&18,  was-entifled 
as  follows,  viz.  *  Great  Britain— (or  M  allowance  to 
the  Secretary  at  War,  to  enable  him  to  defray  the 
charge  of  compensations,  or  retired  allowances,  to  the 
following  persons,  formerly  employed  in  his  office/' 
And  one  of  the  hems  contained  under  that  head  is  en- 
titled as  follows,  vis.  "To  one  retired  established 
clerk,  200/."-**and  the  person  to  whom  that  description 
applied,  Was  the  said  Christopher  Holland.  In  this 
manner  the  sum  of  £00/.  had  been  regularly  included 
hi  the  sixm  voted  in  each,  of  the  said  years,  and  the 
appropriation  thereof  provided  for  by  an  act  of  par- 
liament, as  the  compensation  or  retired  allowance  of 
one  retired  established  clerk  daring  each  of  {hose 
years  respectively.  Tie  mode  m  which  the  money  so 
voted  is  placed  at  the  disposal  of  the  Secretary  at 
War,  is  as  follows :— -The  entire  amount  of  the  esti- 
mates of  army  services  for  the  current  year  is,  in  the 
first  instance,  imprested  from  the  Exchequer  into  the 
hands  of  the  Paymaster-General.  There  is  a  warrant 
issued  by  the  Lords  of  the  Treasury  to  the  Paymaster- 
General,  in  the  following  form,  that  is  to  say  : 

"  By  his  Royal  Highness  the  Prince 
Regent,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland*. 
<  «  Whereas  the  *parlfement  of  the  United  Kingdom 
di 'Great  Britain  and  Ireland  hath  made  provision  for 
various  services  connected  with  the  expenditure  of  his 
Majesty^  land  forces  for  the  year  18  T  our  will  and 
pleasure  therefore  is,  that  the  accompanying  esta- 
blishments of  the  said  services  do  accordingly  com- 
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mcnoe  and/take  *4ace  froto  the  36th  Ikctmker,  18     ,        18» 
and  continue  in  fonfe  until  the  2*tk  Dtcetober,  IB      ,      gu>lbt 
both  daja  inclusive .;  tod  that  the  anrount  ief  each  of        jj^ 
the.  said  etttabUthifcente  be>isated  and  ftpplied  >  by  the  Palmbrbtok. 
PaymasteM5eneral  of  his  Majesty's  fofo*s>  -  at  •  such   * 
periods,  and  in  such  jfrroportidils,  as  shall  from  time  to 
time  be  directed  by  his  Majesty's  Secretary  at  War; 
or  in  the  case  of  his  Majesty's  forces  serving  abroad, 
by  the  officer  commanding  sudh  forces,  or  by  one  of 
the  comptrollers  of  army  accounts,  id  pursuance  of  the 
regulations  in  this  behalf  established  by  us,  his  Majes- 
ty's High  Treasurer,  or  the  Commissioned  of  bis  Majes- 
ty's Treasury  for  the  time  being,  o*  by  any  act  bf  the 
legislature;  bat 'that  no  new  charge  be  added  thereto* 
nor  any  greater  swan  be  issued  on  account  of  the  said    . 
establishments  than  is  herein  authorized  in  eacb  par- 
ticular case,  without  being  first  coitimubicated  to  us, 
bis  Majesty's  High  Treasurer,  or  the  Commissioners 
of  his  Majesty's  Treasury  for  the  time  being. 
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,_ 
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JJJ^,  .   [Here  followed  various  deductions  to  be  made  by 

Gmwr  the  Paymaster-General  out  of  *he  sums  which  he 

Lord  should  issue  pursuant  to  the  said  establishment,  on  ac- 

?ALMiKfTON.  c<mni  Qf  ^  pfty  Qf  the  commissioned  officers  and 

privates  of  the  two  regiments  of  life  Guards,  and  the 
three  regiments  of  Foot  Guards.] 

The  warrant  then  proceeded  as  follows : 
"  We  being  resolved,  that  the  said  deductions  shall, 
as  heretofore,  be  applied  towards  the  support  of  our 
Royal  Hospital,  near  Chelsea,  or  to  such  other  uses 
relating  to  our  service,  as  we  shall  judge  proper,  by 
such  proportions  and  in  such  manner  as  shall  be 
hereinafter  directed,  either  by  warrant  under  our  sign 
manual,  or  by  direction  of  his  Majesty's  Secretary  at 
War,  of  which  the  said  Paymaster-General  is  to  keep 
a  distinct  account  in  writing,  to  be  from  time  to  time 
laid  before  us,  his  Majesty's  High  Treasurer,  or  the 
Secretary  at  War  for  the  time  being  :~*nd  for  so  doing 
this  shall  be,  as  well  to  the  Paymaster-General  of  the 
Land  Forces  as  to  the  Commissioners  for  Auditing 
Public  Accounts,  the  Commissary-general  of  Musters, 
and  all  other  persons  whom  it  doth  or  may  concern,  a 
sufficient  warrant,  authority,  and  direction. 

"  Given  at  our  Court  at  Carlton  House,  this 
day  of  ,   18    ,  in  the  year  of  his 

Majesty's  reign/' 

"  By  command  of  his  Royal  High- 
ness the  Prince  Regent,  in  the  name 
and  on  the  behalf  of  his  Majesty." 

This  warrant  i*  under  the  royal  sign  manual,  and 
countersigned  by  the  Lords  of  the  Treasury.  The 
Secretary  at  War  grants,  from  time  to  time,  warrants 
upon  the  Paymaster-General,  for  the  payment  of  the 
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sums   placed  by  act  of   parliament  at  his  disposal ;        1W2« 
which  warrants  from  the  Secretary  at  War,  are  in  the       Guitar 
following  form,  viz.  lJJ^ 

RtUfSRSTONt 

* 

"Allowances,  Compensations  and  Emoluments, 
in  the  nature  of  Superannuation  or  Retired  Al- 
lowances, &c.  to  persons  belonging  to  the  several 
Public  Departments  in  Great  Britain" 

41  WARRANT. 

"N.  No. 

"  To  the  Bight  Honourable  the  Paymaster-General  of 
his  Majesty's  Land  Forces  for  the  time  being. 

"Y?u  are  hereby  authorized  and  directed,  out  of 
such  monies  as  are  in,  or  shall  come  to  your  hands, 
applicatye  to  army  services,  to  issue  to  Robert  Laktny 
Esq.  or  Us  assign,  the  turn  of  pounds,  being  to* 

wards  defraying  the  retired  allowances  of  persona  for- 
merly  employed  in  the  corresponding  department  of  the 
War  Office,  for  the  quarter  ending  on  the  24th  ; 

the  same  to  be  issued  without  deduction,  and  without 
other  accompt  than  such  as  is  liable  to  be  rendered  under 
the  authority  and  direction  of  the  Secretary  at  War. 

(Signed)        "  PalmerUm." 

"  Given  at  the  War  Office,  this  day  of 

18        * 

*  Received  (a)  the  day  of  ,  18      , 

of  the  Right  Honourable  the  Paymaster-General,  the 
above  sum. 

(Signed)  "  Robert  Lukin." 

I  («)  ThU  it  giren  on  a  receipt  stamp. 

VOL.  Til.  H 
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IBM.  The  Paypiaater-GeRQftL  *fter  Abe  *eae»pt  4>f  >the*e 

^2uiy      warrant,  draws  upon  Abe  Bank  .of  England  for  .the 
**  amount,  and  such  amount  is  thereupon  bj  Ihe  said  Mr. 

-PAiKsatroN.  Lutein,  first  clerk  to  the  Secretary  at  War,  paid  into  the 
bapk  of  Alessi?.  Biddulph  wA  Cpxt  the  bankers  of  the 
said  Mr.  fjukirijKwd  jp  eoXqrei  by  thftft  ip  aQCpunt  with 
tlfe  first  qlerjc  of  the  Waj  Offiqe.  The  money,  .when  so 
paid,  is  at  tj^e, discretion  of  the  Secretary  at  JVar,  no 
minute  of  the  Treasury  being  necessary  to  take  it :  and 
the  said  first  clerk  acts  as  his  cashier  in  the  distribution 
of  it ;  and  the  first  clerk,  or  his  deputy,  signs  cheques 
on  Messrs.  Biddulph  and ,Coxf  for  the  quarterly  pay- 
ments o/  the  compensations  and  retired  allowances  ia 
favour  of  the  several  parties  entitled  to  them,  according 
to  the  aforesaid  estimates,  or  as  he  may  be  directed  by 
the  Secretary  at  War.  In  this  manner,  the  entire  sums 
voted  for  -the  service  of  the  war  department  for  the 
years  1815,  1816,  1817,  and  1818,  have  been  received 
by  Ae  said  Mr.  Lutein,  and  by  hiin  placed  in  the  hands 
of  Messrs.  Biddulph  and  Cox,  upon  the  account,  and  for 
the  purposes  before  mentioned ;  and  the  sums  retained 
out  of  the  allowance  to  Mr.  Holland  have,  upon  the 
settlement  of  the  said  accounts,  been  since  paid  by  the 
said  first  clerk  to  the  account  of  the  Paymaster-General, 
at  the  Bank  of  England.  The  allowance  of  200l.  per 
annum  was  regularly  paid  to  Mr.  Holland,  or  to  his 
order,  from  the  3d  March,  1815,  to  the  24th  March, 
1816,  previously  to  which  time,  Holland  had  become 
embarrassed  in  his  circumstances ;  and  in  consequence 
of  certain  pecuniary  transactions  of  his,  the  defendant 
directed  that  50/.  a  year  only  of  the  retired  allowance  of 
Holland  j&on^s!  be  patyd  to  him  from  (be  £5th  March, 
1816,  and  that  the  remainder  should  accrue  a*  a  fund 
for  liquidating  the  claims  of  certain,  half-pay  officers, 
widows,  and  persons  on  the  compassionate  list,  for  whom 
Holland  had  acted  as  agent.    Holland  remonstrated 
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ftgrikisit  {his  Suspension  of  the  retired  allowance/  and  re*         1822. 
qtieatfed  ihe  defendant  to  allow  it  to  be  paid  to  him;       GmnX 
«rnd  a  correspondence  took  place  upon  the  subject,        h^ 
Which  was  terminated  by  a  letter  from  the  defendant  to  tt«to«*rr«m. 
ffoiland,  dated  fte  3d  February,  \S\i,  hi  which  the  de- 
fendant stated,  that  "  it  was  quite  impossible  for  him 
to  authorise  any  issue  to  Holland  on  account  of  his  re- 
tired allowance."    A  commission  of  bankruptcy  waff 
issued  against  Holland  ih  April,  1S16,  under  tthich  he 
was  duly  declared  a  bankrupt,  and  obtained  Ms  certifi- 
cate under  it  fa  the  month  of  July  in  the  same  year.— 
At  the  tftne  of  the  death  of  Hotland,  the  sum  which  was 
tetaintd  out  df  Ms  said  allowance  for  the  purpose  of 
liquidating  the  alforetfaid  claims,  after  dadtfctitag  there- 
froto  *11  tlie  payment*  which  Irad  beeii  made  to  him,  or 
lb  fcis  ordei,  amounted  to  3501.  TfO».  for  the  recovery  of 
*M<fh  turn  this  acticm  wai  brought. 

*f  he  question  for  the  opinion  of  the  Court  was, 
*rheftar  life  ptointiff,  as  executor  of  the  said  Christo- 
pher Shtkni,  v**  ^entitled  to  recover  the  said  turn :  if 
tkfc  Ctal'tiAitttM  he  bf that  opinion,  the  verdict  was  to 
be  tuteftd  for  this  plafatiff  for  that  amount;  if  not,  a 
-vfedfetto  be  entered  for  the  defendant,  with  liberty  for 
either  party  to  turn  the  case  into  a  special  verdict,  if  the 
Court  should  think  right  to  to  determine. 

The  c&se  tame  on  for  argument  in  the  course  of  the 
last  Term,  When 

Mr.  Serjeant  faddy,  for  the  plaintiff,  submitted  that 
this  question  resolved  itself  into  two  branches ;  first, 
whether  the  plaintiff  or  his  testator  had  a  vested  interest 
ia  the  sufti,  for  the  recovery  of  which  the  action  was 
brought ;  and  secondly,  if  he  had,  whether  the  action 
could  be  maintained  against  the  defendant  as  Secretary 
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at  War  ?    As  to  the  first,  it  is  stated  in  the  4case,  that  ki 
the  estimates  voted  by  parliament,  the  testator,  at- 
Loao        though  not  named,  is  expressly  alladed  to ;  and  there 
Tamubrsto*.  is  a  sufficient  description  to  identify  him,  as  though  he 
had  been  named ;  for  under  that  part  of  the  estimates 
which  contains  the  charge  of  retired  allowances,  refer- 
ence is  made,  "To one  retired  established  clerk,  £0Oi"; 
and  it  is  expressly  found,  that  the  person  to  whom  that 
description  applied  was  the  testator.    All  the  statutes 
for  the  appropriation  of  supplies  adopt  the  same  forms 
as  the  estimates  themselves ;  for  instance,  as  in  the 
58  Geo.  3.  c.  101,  which  was  an  act  for  applying  cer- 
tain monies  therein  mentioned  for  the  service  of  the 
year  1818,  there  is  the  following  appropriation,  viz. "  for 
allowances,  compensations  and  emoluments  in  the  natuje 
of  superannuation,  or  retired  allowances  to  persons  hj*> 
longing  to  several  public  departments  in  Great  Britain, 
in  respect  of  their  having  held  public  offices  or  employ- 
ments of  a  civH  nature,  27,26Ql.  4i.  3d."     On  the  fece 
of  the  statute,  therefore,  as  well  as  the  estimates  to 
which  it  refers,  there  was  a  particular  sum  granted  to 
the  testator,  and  applicable  to  him  alone ;  it  therefore 
should  have  been  applied  according  to  the  directions 
of  parliament.    When  the  estimates  are  prepared*  a.  de- 
mand is  made  by  the  Secretary  at  War  of  given  snip* 
for  certain  specified  purposes ;  ;and  as  die  statutes  om-r 
firm  these  estimates,  the  sums  specified  therein  become 
vested  in  the  individuals  to  whom  they  are  voted  for 
those  identical  purposes ;  and  if  so,  the  Secretary  at 
War  has  no  right  to  stop  or  divert  them.    The  testator 
was  a  retired  clerk,  and  therefore  had  no  immediate 
connection  with  the  duties  of  the  office  he  had  formerly 
held.    The  salary  was  granted  to  iiim  as  a  remunera- 
tion for  past  services ;  and  it  was  the  object  of  the  le- 
gislature, when  a  sum  of  this  description  is  granted  to 
a  certain  individual,  to  give  him  a  vested  interest,  which 


IN  TrfB  THIRD  TSAR  OF  GBO.  IV.  101 

the  Secretary  at  War  bas  not  the  authority,  or  even        }*&>[ 
the  discretion,  to  divest  him  of. —Secondly,  supposing*' 
this  to  be  a  vested  interest,  the  present  action  is  main* 
tainable  against  the  defendant  as  Secretary  at  War.   It 
is  not  necessary  to  extend  that  proposition  too  largely ; 
for  where  parliament  has  voted  a  certain  sum  of  money 
to  a  certain  individual,  and  has  directed  the  defendant 
to  pay  it  as  appropriated  by  statute,  they  thereby  icon- J 
tttuted  him  a  trustee  for  such  individual :  and  where  he  " 
has  acted  in  execution  of  that  trust,  and  granted  his 
warrant  to  the  Paymaster-General,  directing  him  to  is- 
sfce  a  certain  sum  voted  and  appropriated  by  parliament; 
the  defendant  cannot  be  said  to  be  in  the  ordinary  * 
situation  of  a  public  officer,  acting  under  a  discretion- 
ary power;  but  a  mere  trustee,  holding  a  certain  sum  * 
for  the  use  of  another.    It  appears,  too,  that  the  sum 
in  question  having  been  granted  to  die  defendant/  has  * 
not  been  applied  by  him  either  to  the  individual  who  was 
alone  interested  in  receiving  it,  or  to  any  other  purpose 
whatever.    The  object  the  legislature  had  in  view  is 
consequently  defeated.    But  it  will  be  contended  for  the 
defendant,  that  be  held  this  money  as  the  Secretary  at 
War,  and  that  no  action  can  be  maintained  against  * 
him  as  such  Secretary.    That  may  be  so  in  some  in- 
stances, but  does  not  apply  to  a  case  where  a  sum  is 
placed  in  his  hands  to  pay  to  another  individual,-  and 
notffor  the  general  purposes  of  the  department  he  super- 
intends, or  for  the  purposes  of  the  public  at  large.  The  * 
ground  on  which  it  has  frequently  been  contended  that 
public  officers  are.  not  liable  to  actions  for  a  breach  of 
duty  in  their  office,  is  of  modern  introduction;  and  for 
the  reasons  before  stated,  is  not  directly  applicable  to 
this  case:    In  Lane  v.  Cotton  (a),  which  was  an  action 
against  the  Postmaster-General,  for  the  default  of  one 
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19*  of  the  servant  in,  that  (Jepqrtntept,  wh<*  had  smhezeledi 
o^^f  a. letter  containing  an  exchequer  bity,  Lpid  Chief  Justice? 
*•  J8b#  thought. that  the  action  wa*.  maintainable;  aK 
p^puuuTON.  tbpugh  the  three  other  Judges  differed  with;  him.  m» 
opinion. .  Alike  question  was  afterward?  raise&in  JftWf r. 
,/Wi  v.  Lon}  Z*  DapeKcer(a)9  where  a  bank  note  wan1 
stolen,  by  one  of  the  sorters,  out  of  a. letter  <teU veredicto , 
the  post*officp y  and  although  the  Court  there  held,  thai: 
an  aptioq,  did  not  lie  against  the  PosUnasM^General,  m  \ 
he  was  not  answerable  for  the  acts  of  hi*  inferior  offi-* 
ce*s,,as  a  matter,  of  policy  aqd.a  subplot  of  revenue,  yet. 
Lord  M(w$?ld  held,,  that  he  w<w)d;  be.  answerable:  far 
any  misconduct:  of;  his  own;, for  hi*  Lordship  there. 
said(6),  "  If  the  man  who  receive*,  a  penny  tQ«cajary  thfl. 
letters  tp  the  postroffice,  lose*  any,  of  then^beitamwerr 
able:  so»is  t^e sorter  in  the  bt^iness  of his  depajfrnepU 
so  is  the  postmaster  fp?  »oy  fault,  of  his,owft*  Het%  jm* . 
personal  neglect  is  imputed  tp  the  defendants,, nor  is  the, 
action  brought  op  that  ground ;  but  for  a  comtruciivt 
negligence  only,  by  the  act  of  their  servants.  In  order 
to  succeed,  therefore,  it  must  be  shewn,  that  it  is  a  las* 
to  be  supported  by  the  Postmaster."  This,  however,  js 
not. the  ca^e.  of  a  default  of  an. inferior, officer;, for. the 
defendant,  exercised  a  discretion  and  responsibility  Qf 
his  owp,  by  directing  that  the  sum  granted  to  the.  tea* 
tator  should  not  be  ppid  oyer  to  him ;  aqd  it  was  with- 
held by  his  direction  alone.  It  was,  therefore,,  an  aut 
notarising  in  the  discharge  of  the  general  duty  of  hi* 
office,  requiring  him  to  ejcercisei  a  general  discretion  a* 
to  the  distribution  of  sums  in  his  department ;.  hot  a 
default  in.  the  nonpayment  of  a  certain  sum  granted  for 
a  specific  purpose,  and  to  bp  paid  to  a  given .  individual* ; 
On  that  ground  therefore,,  the  present  action  i&JMinr 
taioabl^. 
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-M*.Sfcj«ittt  VMghdti,  cbtHrk    Tbe  defendant  fe*  not         ib^: 
unde*  any  legnl  obligation  ttt  pay  ttie  sbtii  in  question    ,    ^Qv* 
t&>  the  plfcitfttffV  rib!*  W  it  att'ftitefest  abdolatfly  vested        ^^ 
in*  bis^  tfesttiteH  by  any  6f  the  appropriation  adts  :  and   PAtMfeKsTorf. 
the  defendant,  aa>8ecrbtMyafcWatV  arid1  itt1  die  sitda- 
tton  <tf**>  j*dbhc  office*,  bad  a  discretion  to  ^spend'. 
or  Cont*ddlr  th£  itefaitig  d(*  any  money  to  Hbftatod  on 
account  of:  hfl<  ittifed  allowance.-    If  &e  argument 
ft*  the  phdntHF  Wert?  ttf  prevail,  it  wtittld  ebtabJibh 
a  ffltttt'  dfatttiifg  pft>fk>sitf  Oh ;  for  it  the  defebdarit  ft  to* 
be  dofiftfderdd  a*  standing  in  the  mere  sitdatitarof  tttifr- 
tee,  efwy  todtadha^Whoae  services1  are1  ititfgnifttf'iii11 
the  acts,. might*  maintain  ari'aetfon  against  him*  fb*  trie* 
suriv  of  money  he  utight  He  <en  title*  to  raeeife  under1  the 
estimate  voted;  tfttd>th*B  wddld  eitelitt  c/Veb  tt>  the pfi- 
vates  in  the  liocal'MiMtiaj  and  to-  dll>  the'offidars  and' 
soldiers' ih  the  army  general^  who  might*  have^stitA^ 
votW  to'tbem.    Thte  wtthiainvblte-a  pdblle  office*  in' 
a  degree  of-  litigation'  atttbsv  itttftkttltfbte V  an#Hhete^ 
fore,  on  policy  this  ac*idn  Cannot  be  maintained!    This 
cannot  be  considered  ds  ao  immediate  and  direct  grant 
to  tbe  ibdividdal,  for  it;  it  a  grant  tb  the  crottal    THe* 
terms otftbevotesdf  the4  House of  Coihhibrt*,  a*' tfrtlas' 
tbe  sthtttti*  which '  provide  the  mean*  of  discharging  the 
sdms  intended  to  <be>  raised  under  thein,  shew that  iris  a 
gflurt  td  M4  Majesty.    The  wbffiVof  the  vote  a#*^ 
"  Retolvedj<tb«i<itis;tb^opidiod  of  this  Gdminittee, 
tfai  a  sum  not*  exceeding  17,964/.  0*;  tfd.  be  granted  to1 
his  Majesty  fbf  defraying  the  charge  of  afldwaricesy&c. 
itf'tht  itttafe4f  snpeYfttthlifttittn,  or  retired  alloWtoc^; 
to  persons  belonging  tb  tbe- several  public  department* 
in  tb*  United  Kingdom,  itt  respect  of  theft  having  held 
any  pttblfe  cflftces '-of  etn{>toytflents  of  a  civil1  nature, 
from  the-  sitfcl  Dttentber,  1915,  to  tbe  «4th>  December, 
1 8 16,  both  inclusive.19    If  there  be  any  misappropriation, 
the  Secretary  at  War  might  be  responsible  to  the  crown 
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for  any  abase  of  his  office ;  bat  no  action  can  be  main- 
tained against  him  by  an  individual  who  is  to  be  ulti- 
mately benefited  by  the  grant.  The  act  (a)  it  intituled 
"An  act  for  granting  to  his  Majesty  a  certain  torn  oat 
of  the  consolidated  fond  of  Great  Britain,  and  for  ap- 
-  plying  certain  monies  therein  mentioned  for  the  service  ; 
of  the  year  1816 ;  and  for  further  appropriating  the  sap* 
plies  granted  in  that  session  of  parliament ;"  and  the 
eighteenth  section  embraces  the  service  in  question^*)* 
There  is  no  specific  designation  of  the  particular  retired 
office,  nor  is  the  individual  named  in  the  act.  The  al- 
lowance granted  to  the  testator  was  QQOl  per  annum .« 
if  he  bad  died  within  the  first  quarter  of  a  year,  can  it . 
be  contended  that  he  would  be  entitled  to  the  whole 
year's  salary  i  And  yet,  if  he  had  acquired  an  absolute 
vested  interest,  should  he  die  a  day  after  the  beginning 
of  the  year,  his  personal  representative  would  be  enti- 
tled to  the  whole,  at  it  is  not  divisible ;  nor  could  the 
defendant  issue  a  quarter  or  half  year's  salary,  as  cir- 
cumstances might  require.  But  it  was  not  the  inten* 
tion  of  the  legislature  to  deprive  the  Secretary  .at  War 
of  his  discretion.  The  grantee  is  under  the  control  of 
the  crown ;  and  his  remedy  is  either  by  an  application 
to.  the  crown,  or  petition  to  parliament,  and  not  by 
bringing  an  action  of  this  description.  The  special 
count  should  have  stated  that  the  defendant  had  refused 
to  direct  any  warrant  to  be  issued  for.  the  payment  of 
the  sum  sought  to  be  recovered;  and  not  that  he  would 
not  pay  it  over:— and  the  plaintiff  cannot  recover  on 
tl^e  count  for  money  had  and  received ;  for  there  is  no 
pretence  for  saying  that  he  actually  had  the  money  in  his 
hands,  Although  he  might  have  the  power  of  controlling 
it  j  for  it  is  esqpias^y  stated  in  the  case,  that  the  money, 
whea  paid. into  .the  bankers  of  his  first. clerk,  is  at  the 


(a)  56  Geo.  3.  c.  142.- 


-  (b)  In  the  terms  of  the  vote  of  the  House  of. 
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discretion  of  the  Secretary  at  War.  The  statute  ittf. 
50  Ge*.  S.  c.  117,  was  relied  on  for  the  plaiAtiff  at  the 
trial,  to  shew  that  there  was  a  parliamentary  regulation, 
that  sums  of  this  description  should  be  paid  without 
deduction;  but  the  eleventh  section  directs  that  snob 
allowances  shall  be  paid  without  any  abatement  except  - 
the.  property  tax :— and  the  second  section  provides, 
that  no  allowance  shall  be  paid  without  the  concurrence 
of  the  commissioners  of  the  Treasury  •  This  case,  as- 
far  as  it  regards,  a  public  officer,  falls  within  the  ge- 
neral scope  .of  Lam  v.  Cotton,  and  Whitfield  r.  Lord  Le 
Aopraar  *  in  the  latte*  of  which:  Lord  MansfMd  observ- 
ed^), that  "as  to  the  argument  that  has  been  drawn 
from  the  salary  which  the  defendants  enjoy;  in*  a  matter 
of  revenue  and  police  under  the  authority  of  an  act  of 
parliament,  the  salary  annexed  to  the  ofinc*  i»  for  no 
other  consideration  than-  the  trouble  of  executing'  it." 
Here,  however,  the  action  was  not  founded  on  a  mis- 
feasance,  but  a  nonfeasance,  arising  out  of  the  dis- 
charge of  a  public  duty.  On  the  broad  ground,  of 
public  policy,  therefore,  this  action  cannot  be  support- 
ed ;  and  although  an  individual,  standing  in  the  situa- 
tion of  the  testator,  may  be  entitled  to  the  benefit  to  be 
derived  under  the  grant,  there  are  no  means  of  enforc- 
ing it  bjr  an  action  at  law. 

Mr.  Serjeant  Toddy,  in  reply.    With  respect  to  the 
danger  that  may  accrue  in  consequence  of  the- infinity  * 
of  actions  which  may  be  brought  against  the  Secretary 
at  War  by  the  various  persons  entitled  to  demand  com- 
pensations or  allowances  under  the  appropriation  acts, . 
it  does  not  appear  to  affect  thk  ease ;  for  the  leading 
distinction  is,  where  sums  are  granted  Jbr  the  general- 
purposes  of  a  department,  or  the  specific  use  of  a  par- 
ticular individual;  for  instance,  allowances  for  pottages, 
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istt;       stationary,  and  anfmunitfon,  ate  grants*  for  the  general7 
aS^T     pttrposeRofrtieaflSt^  add  for  which  uo'dctron  dw*  We 
torn       njaiotalned  dgttitfW  tbe  Secretary  at!  Watt    If*  persons/  * 
Pjlxbuco**  nietttioned  by;  flame  ifl  the*  etftintafes,  aflfcJ  contpelted'  to 
petitfoa  tUtf  crtvwn  for  the  pttymettt  of  pebtfioii*  grtfti tfetf 
t4  tbew,  tod  it  ie  iti  tfidi<<fi*>f0iiott  to  witbhold'th*ta> 
orthe  officer  appointed'  to  phj  tbenr  should  riot  tx!  re- 
sponsible, it-  wtiuNF  haWa  ifiott  dangerous"  tetfdfetfcy ; ' 
and  mote  particularly  00  »  in<  the^Asfe  of  $peci8tf  gtfehtfc  > 
to  the  parents  01*  widow**  of  oAwnf  by  tt&t&eV  fflfo : 
bavef  tain'  (fes^emtfeiy  wodtidW,  <*  Mltkl  in  tlua  *»*' 
vice  of  their  ooita try.    Hete;  the  te^tkitd^wb  tlw  only* 
retired  established  clierk  in  i  the  W^  Office,  fitid  it  is'> 
foattd  that  the- description  kf> thti  c^ttfetP**  applies? UP 
ntPOtber  iridivMuulj    It?  ban  befenP  saidj  boweverjtbafc> 
tlm  is  a  grants  the  crbwn*  itis  mtetkfftfit  ie  ***** th* " 
fifcti  instance:;  Sot  it  in*  everituttUy'  wber  appropriated* 
andiappIMitotlie  asfeofcertiiid  stifled  ittdtv^luftld^ 
and' the :50<Gtu6,,has  regulated  the  ttfode'ofobtafaingt 
pttyiMM  of  8Mb  allowances,  by  the  periods  to  wifttti 
they  arer  appropriated  r  «d  therefore  the  Secretary  fir 
War  oantifet  divert  thlem  oub  of  the  channel  in  which ^ 
tbey  are directed  to  to  applied.    Although'  i t  ii>  stated  j 
in  the  case,  that*  tb*  mofaef  Was'**  bisdistttetiorjj  it  is 
merely  equivalent  to  stating,  that  fee  bafdtbe  power  of 
drawing  it  out,  as  no  minute  of  the  Treasury  was  neces- 
sary for  that  purrioset    Hfe  bad*  mete  power  »of-dtstri- 
bntion,  aa^directed  and  Jimited'by;  the  stalntet4> 

(LordCbief  Jttftkelfetfa*  Tbisis ihecaatofa  w^n- 
anmated  officer  to  whom  dn  allowance*  war  made-,  on 
the  prcbadspticta:  of  faitftful- services  whifet  in  .  office;  - 
Sssppose  it  :waaklfai»reTOd5'after«be  b»dTCtifedy)that»h«^ 
had<  misapptttdi  the  public  mdsiesy  or  been  1  gritty  of* 
em bearieawtft  whilst  i^of&or;  n»gbtln6t»tbe  Secretary : 
at  War  have  refused  to  pay  him  his  allowance  i  or  had 
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he  ntfV*  dtsaretiariny  power  (a  slop  it.uadBS  sqch  cir-       Jj*^, 

This  case  doer  not  find  aay  misapplication  of  the  fmatmumm. 
public  money.;  bat  the  allowance  was*  stopped'  as  tht; 
testator  was  indebted  to  certain  persons  for  whom  he    ' 
actikLtaagerifc;  bat.it  has  not  been  applied  in  liqmida- 
tiimiot  their  chums*    ifbebad  been  gmlty  of  embezde* 
nent,  Us*  aliowanoe  should  bare  been  exohidfed>  out  of 
tbe  estimates  of  the  following  year;:  bvt  after  the  ap-* 
pzppriatioDiaet  had  infested,  it  it  too  latctw  contndict 
it  aadbsay.  thatttbercweseuojamices:  performed;  aaditi 
innst  betatfeoitha^  be  was  io>  letised  clerk* 

[Mr,  Justice  Park.    Suppose  he  had  died  at  the  ex- 
piration of  the  first  or  second  quarter  of  a  year;  would 
the  defendant  have  been  justified  in  paying  the  whole, 
pension,  as  though  fie  had  II VecTto  the  end  of  the  year?]' 

Certainly  not ;  because  there  would  be  no  person  in 
existence  to  answer  the  description  of  a  retired  articled 
citrk,  to  receive  it.  Here,  however,  the  testator  was  alive 
dtaring  all  the  time  the  sum  sought  to  be  recovered  was 
payable.  At  all  events,,  it  was  so  far  vested  in  Kim  that 
the  Secretary  at  War  had  no  right  to  divest  it  whilst  he 
was  in  existence,  and  capable  of  receiving  it  This  may 
be  assimilated' to  other  cases  where  there  is  a  public  duty 
to  be  performed  in  favour  of  a  certain  individual;  and 
where  be  only  is  interested,  there  is  an  implied  promise 
to  perform  it,  as  well  as  a  consideration  in  the  loss  such 
individual  will  sustain  in  case  of  non-performance. 
Besides,  the  sum  in  question  may  be  considered  as 
money  had*  and  received  to  the  use  of  the  testator,  and* 
is  consequently  recoverable  by  the  plaintiff  under  that 
count;  for  it  has  never  been  held  so  strictly,  that  it 
must  be  in  the  hands  of  the  party ;  if  he  has  a  control' 
over  it,  it  is  sufficient       ..  .. 
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"JJj---  [Mr.  Justice  Pari.— lb  Afce  v.  CkuU,  Lord  JfayoB* 

Gidlbv>     said{*)  "that  he  could  not  conceive  how  the  Captain- 

Lord        of  a  troop  xwuld  be  personally  responsible  for  forage 
auikrton. \  finmishfed  to  the  troop,  whether  he  had  received  any 
money  for  that  purpose  or  not.] 

There,  as  in  Myrtle  v.  Beaver  (J),  the  plaintiff's  de~< 
mand  arose  on  a  contract  for  the  supply  of  a  troop  with  - 
forage  and  provisions.  Here,  however,  a  specific  .sunn 
was  granted  to  an  individual  described  in  the  act,  and  * 
attributed,  and  set  apart  for  that:  particular  purpose. 
There  was  a  special  appropriation  made  by  parliament; 
and  the  plaintiff  is.  consequently,  entitled. to  judgment-- 

,  Cur.Adv..VulL, 

Lord  Chief  Justice  Dallas  on  this  day  delivered  the  t 
judgment  of  the  Court  as  follows  :— < 

This  was  an  action  of  assumpsit,  which  was  tried  be- ' 
fore  me  at  the  Sittings  after  Hilary  Term,  1820,  when,  a 
case  was  reserved  for  the  opinion  of  the  Court;  which 
in  substance  states,  that  the  plaintiff's  testator  had  been 
for  many  years  of  his  life,  one  of  the  established  clerks 
in  the  War  Office,  and  was  placed  by  competent  au- 
thority on  the  list,  of  retired  clerks,  and  as  such  was  to 
receive  an  annual  allowance  of  200/*,  in  the  manner,  and 
under  the  circumstances  therein  mentioned :  that  the 
defendant  was,  during  the  time  of  such  allowance,,  bis 
Majesty's  Secretary  at  War,  in  which  character  and  ca- 
pacity he  is  alleged  to  have  received  the  sum  sought  to 
be  recovered  by  this  action,  as  allowance  mopey  due  to 
the  testator.  '  The  case  then  sets  out  the  manner  in 
which  the  fund  is  provided  for  the  payment  of  such  al- 
lowances to  retired,  clerks,  and  to  the  testator  in  parti- 
cular: that. estimates  are  prepared  in  every  year,  inti- 
tuled, "  Estimates  of  army  services,  including  retired 

(•)  1  Eut,  582,        ■      (*)  Id.  135, 
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allowances,"  which,  after  haying  been  voted  by  the         1822. 
Home  of  Commons,  are  provided  for  by  an  act  of  par-      XHmxr 
liament  pasted  accordingly :  that  one  of  the  heads  of        j-JJ^ 
estimates  so  voted  by  parliament  is  in  terms,  u  For  an  f»Aum«?o*# 
allowance  to  the  Secretary  at  War,  to  enable  him  to  de* 
iray  the  charges  of  retired  allowances :"  that  the  sum 
in  question  had  been  regularly  included  iri  the  sum 
voted  in  each  year,  and  the  appropriation  provided  for 
by  the  statute  56  Geo.  3.  c.  142,  and  which  in  terms  is, 
"An  act  for  granting  to  his  Majesty  a  certain  sum  out 
of  the  consolidated  fnnd  of  Great  Britain,  and  for 
applying  certain  monies  therein   mentioned  for  the 
service  of  the  year  1816,  and  for  appropriating  the 
current  supplies  for  that  year."    The  entire  amount. of 
army  ^aervjees  thus  provided  for,  is  imprested  Aom  the 
Exchequer  into  .the  hands  of  .the  Paymaster*General  .by 
a  warrant,  (directing  him  to  issue,  for.  the  purpose  of 
being  applied  as  .the  different  establishment*  may  re- 
quire, such,  sums  a,s  the. Secretary  at  War  shall  direct, 
vho,  by  his  warrant,  directed  to  the  Pajmaater-General, 
butUorises  or  directs  the  issue  of  ^ucb  monies  as  shall 
-come  to  the  hands  of  the  Paymaster-General,  applic- 
able to.  army  servic.es ;  and  among  the  rest,  retired  al- 
lowances, to  be  paid  in  the  particular  instance  to  the 
testator,  but  first  to  be  received  by  the  .first  clerk  to  the 
Secretary  at  War.;  and  the  sums  received  under  snch 
warrants  are  afterwards  paid  into  the  private  bankers  of 
such  clerk,  by  whom  cheques  or  drafts  are  always  given 
under  .the  order  of  the  Secretary  at  War.    The  case 
then  states,  that  certain  sums  having  been  refused  to 
be  paid  over  to  the  testator,  on  the  ground  and  for  the 
jeasops  therein  alleged,  the  sums  retained  have  been 
paid  into  the  Bank  of  England,  and  passed  to  the  ac- 
count of. the  Payjmapter-General,  and.  where  sack  sums 
*ow  remain  subject  to  his  order  as  the  servant  of  the 
thrown*  and  on  the  public?  accojwH,    Qn  these  facts  the 


AID  o«B9Wft*trs*imtff,    ;  ' 

question  arises,  (whether  opbnafl  xn  either  6F  tte  UKufttf 
in  «be<dedaratipn,*lie  -present  actieti  cam  be  m*itrtate+ 
«d?  And  we  are  ofbpiokm  that  it  catmcft.  It  fc  not 
ffletendtdftfaat-the  defendant  is  to  be  charged  adder  any 
express  undertaking  or  agreemewt  between  him  and the 
testator,  er  in  respect  of  any  mother  character  than  hi* 
public  and  official  character  of  Secretary  at  War.  Itii 
in  that  character,  and  in  that  capacity  only,,  that  hit 
.duty  is  alleged  to  arise — being  therefore,  a  fluty  as  be* 
tween  him  and  the'cnown  only,  and  cot  resal  ting  from 
mny  natation  to,  or  employ  meat  or  retainer  %y  the  pfein> . 
tiff,  or  under  ati y  undertaking  in  any  way  to  bte  person- 
ally responsible  to  him.  The  money  received  h  granted 
by  the  cvd wn,  subject  only  to  *e  disposition  0*  <oofttw* 
*F  the>defendant,  as  tho  agent  or  offioerof  «fcfe  cMttfti, 
and  fee  as  responsible  to  the  crown  for  the  Ate  e*e<xi~ 
tUoa  of  the  trost  or  dcrty  to  committed  to  him.  "There  ii, 
*Aespfore,  no  duty  from  whieh  the  law  cart  imply  ft  pro* 
Jane  to  pay  to  the  testator  daring  Iris  life,  or  to  bit**. 
orator  After  iris  4eath;  nor  can  money  be  said  to  have 
been  k&A  and  received  to  «he  uae  of  the  testator,  whkA 
mooty  belonged  to  the  ciowo,  being  recoiled  aa  *he 
moMy  of  ,*he  crown,  «od  the  party  receiving  it  being 
only  responsible  to  *tbe<rowta  in  his  public  character. 
On  this  view  of  the  case,  it  appears  to  us  theft  this 
action  cannot  be  supported*— But  it  must  also  fail  cm  ■ 
another  and  a  wider  ground  t  ft  is  brought  against  the 
defendant,  as  Secretary  at  War,  for  an  alleged  breach 
of  an  implied  undertaking,  said  to  attach  upon  hftft  in 
that  -character.  With  respect  to  this  ground,  it  will  be 
cufficieot  to  advert  toa  class  of  cases  too  well  known  and 
established  to  require  to  be  more  particularly  mentioned, 
and  which,  in  snbatance  and  result,  h*ve  established, 
that  an  action  will  not  He  against  a  public  agent  for  any 
thing  done  by  htm  in  his  public  character  or  employment, 
olthooghaHeged  to  beiotbepartieolar  instance,  a  breach 
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of  npcb  employment,  find  constituting  a  particular  and  Mtf. 
/pergonal liability.  In  Macbtuth  v.  Hotdimttud,  Lost  olac** 
M—*fiddf  after  citing  iwo  other  eases  of  a^  like  nature,  ^^ 
«aid(a).  that  "it  was  notoriops  that  the  defendant  did  ftawte*©*. 
Botpertonally contract."  And Mr.  Jiptiee  AdAuni obr 
sersed  (4J,  that '"  in -great  questions  of  policy,  we  can* 
*oi  argue  fsanutbe  nature  of  private  agreement**  That 
gceat  inconveniences  would  Jesuit  from  considering  a 
governor *x  commander  ns  personally  responsible;  for 
no  man  wepld  accept  of  any  «o$oe  <rf  tru*t  under  gafr- 
vesnqtent  upon  soch  conditions;  nnd  As*  it  had  fie- 
qaenSly  been  determined,  that  no  individual  is  answer* 
able  for  any  engagements  which -he  entera -into  pnthqhr 
behalf;  and  that  there  was  no  donbt  but  the  Crown 
wortd  fe  Ample  jH»ftfo£  V>  the  plaintiff's  demands,  if 
they  were  well  founded/'  And  Mr.  Justice  Bullcr 
added  (e),  that  "  in  any  case,  ^h ere  a  man  acts  as  agent 
for  the  public,  and  treats  in  that  capacity,  there  is  no 
pretence  to  say  tfrtf  he  p  perspitfttyy  liable."  And  in 
the  subsequent  case  of  Unwin  v.fVotiley  (d),  it  was  held, 
tktt+srtraltitif  lhe.ci;»wp,  eontaaefciftg  bj  deed,  onael 
waUrftgoysMiftM^  I 

am  aware  that  these  cases  9s?  net  in  iheir  circumstances 
preniftl/  *u»Uar  jto  the  preaenfc  and  perhaps,  in  respect 
4d  seme  9S  the  ekenmsianoes  attending  llqe,  I  may 
perewfiUgr  hate  dopbtad  longer  ihato  I  am  new  satisr 
fed  J»c*gbt  to  tolled  one;  as  the  doctrine  of  pserieus 
decision*  goes  tp  this,  that  on  prinefjplesrf  public  policy 
«**#ian<wili  not  lie  against  persons  anting  in  a  public 
character  and  actuation,  wiueh,  fisqm  their  wy  nature^ 
would  expose  them  to  an  infinite  multiplicity  of  actions ; 
tbfLti*^  to  actions  a,t  the  iqsJance  #!  any  .perstns  who  . 
might  *pppp$e  ,t)if  jnpejve*  nggrie^e4;  and  *Hbpugh  H 
is  tp  be  pxesuwed,  tfc«t  actiopt  ioiprppefly  IvougK 

(«)  1  T409,  gep<  iap.^-#)  JUL  M>—  (f)  W.  m.r^-W)  Id.  674, 
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I8*».  would  fail :  and  it  may  be  said,  that  actions  properly 
Giouiy       brought,  should  succeed ;  yet  the.  very  liability  to,  and 

jj^  doubtful  issue  of  an  unlimited  multiplicity  of  strifes, 
PAuuBaroH.  would,  in  all  probability,  prevent  any  proper  or  prudent 
person  from  accepting  a  public  situation  at  the  hazard 
of  such  peril  to  himself.  It  is  scarcely  necessary  to.  add, 
even  to  guard  against  any  probable  misconception,  thai 
the  Noble  Lord,  who  is  the  defendant  on  this  record, 
appears,  in  point  of  fact,  to  have  acted  upon  the  purest 
motives  of  public  and  private  justice  to  all  parties  conr 
cernedi  Upon  the  grounds  as  stated,  we  are  of  opinion 
that  this  action  cannot  be  maintained;  and  conse~ 
4)uently  that  there  must  be 

*    Judgment  for  the  defendant. 


Jfflfr.  Kikb  v.  Bbaunont. 

The  coot  of  aa  This  was  an.  action  oiassumpmt,  brought  by  die  plain* 
j  notice  of  tiff  *»  the  indorsee,  against  the  defendant,  as  the  in~ 
tf.uu^-  **»«*  *  bin  <*  exchange. 

^SSiu^i-    At  the  tria1'  before  Lord  chief  ***"*  W**  R* 

deuce,  without"  GuUdkafl,  at  the  Sittings  after  the  last  Term/  the  plait* 
J^Jch^%l-  Uff  offered  in  evidence  the  copy  of  a  letter  sent  to  the 
■*"***  ;*»*  defendant,  containing  a  netioe  of  the  dishonour  of  the 
tkereb  no  tab*  bill,  when  it  was  objected  for  the  latter,  that  such  copy 
tebetwetaT  "asjiot  admissible,  as  the  plaintiff  had  given  no  notice 
SI^copt*  to  ***  dcfendailt  *°  I»,odnee  the  original  letter. 

>atthe 

a  His  Lordship  was  at  first  inclined  to  think  that  the 
objection  was  well  founded  in  point  of  principle,  and 
was  about  to  nonsuit  the  plaintiff;  but  on  its  being 
stated  to  him  by  counsel,  that  there  were  some  recent 
decisions,  in  which  it  had  been  held  that  such  notice 


.v. 
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was  unnecessary,  he  directed  a  venjiqt  to  be  entered  for  .1822. 
the  plaintiff,  with  leave  for  the  defendant  to  move  to  set  ^kmz 
it  aside  and  enter  a 'nonsuit,  if  the  Court  should  be  of 
opinion  that  the  notkte  to  produce  the  original  letter 
should  have  been  proved  before  the  copy  could  have  been 
admitted  in  evidence 

Mr.  Serjeant  Bosanquet,  on  a  former  day  in  this 
Term,  had  accordingly  obtained  a  rule  nisi,  nod  reived  on 
the  cases  of  Skew  v.  MarJtham(a\  And  Langdon  v. 
HuUt(b\  where  Lord  Kenyon  atid  Lord  Kttenborough 
both  held,  that  where  notice  of  the  dishonour  of  a  bill  or 
promissory  note  has  been  given  by  letter,  parol  evidence^ 
or  a  copy  of  such  letter  is  not  admissible,  unless  notice 
has  been  given  to  produce  the  letter  itself.  Although  in 
Jsry  v.  Orchard  (c)  it  was  decided,  that  the  contents  of  a 
written  demand  might  be  proved  by  a  duplicate  original 
without  proof  of  a  notice  to  produce  the  one  delivered, 
yet  Lord  Eldtm.  aanmtisivd  tbe  fanand  in  that  case  to 
a  notice  to  quit ;  and  though  the  principle  established 
in  the  two  former  cases,  seesms  to  have  been  impeached 
by  that  of  Roberts  v.  Bradshaw (d)f  yet  there,  it  was 
proved  that  duplicate  noticeaof  the  dishonour  of  the  bill 
were  written}  and  that  a  letter  was  delivered  to  the  de- 
fendant upon  the  dishonour,  as  well  as  a  notice  to  pro- 
duce the  letter  so  delivered,  containing  the  notice  of 
dishonour.  And  in  the  late  case  of  Grove  v.  Ware  (t), 
where  the  defendant,  as  surety  for  J.  S.,  bound  himself  to 
pay  the  plaintiffs  the  balatice  of  :ao;acoount  doe  to  them 
from  J.  S.  within  six.  months'  notice,  Lord  EUenborough 
was  of  opinion  that  parol  evidence  of.  such  notice  could 
not  be  given  without  proof  of  the  usual  notice  to  pro- 
dace  it. 

(•)  Peske's  Ni.  Pri.  Cu.  1*5,  3d  edit  221. (ft)  5  Eq>.  Rep.  156. 

(c)  2  Bos.  ft  Pol.  39 (<0  1  SUurk.  Nt  Pri.  Cu.  28. 

)  S  Stark.  Ni.Pri.Cas.  174. 
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18SS.  Mr.  Serjeant  Lent,  on  a  subsequent  day,  shewed  cause, 

aiS*  and  submitted,  that  a  letter,  containing  notice  of  the 
dishonour  of  a  bill,  sent  to  the  defendant  by  the  post,  or 
left  at  his  house,  may  be  proved  by  a  duplicate  original, 
without  previous  proof  of  a  notice  to  the  defendant  to 
produce  the  original  at  the  trial.  Although  in  Shaw  v. 
Markkam,  Lord  Kenyon  held,  that  no  evidence  of  the 
contents  of  the  letter  containing  an  accouut  of  the  dis- 
honour could  be  received,  without  a  notice  to  produce  it; 
and  Lord  Ellenborough  acted  on  the  same  principle  in 
Langdon  v.  HuUst  yet  letters  of  this  description  fall 
within  the  class  of  notices  to  quit,  or  those  given  to 
magistrates,  which  may  be  proved  by  duplicate  originals ; 
for  in  Achland  v.  Pmrce(a),  Mr.  Justice  Le  BUmc  rated* 
that  secondary  evidence  of  the  contents  of  a  written  no- 
tice of  the  dishonour  of  a  hill  might  be  given*  without  a 
notice  to  produce  it,  and  compared  it  to  a  notice  to  qnk : 
and  that  principle  was  expressly  adopted  by  Lord  Ellon* 
borough  in  Robert*  v.  Bradshbw,  wheve  his  Lordship  was 
of  opinion  that  a  letter,  acquainting  a  party  with  the 
dishonour  of  a  bill,  was  in  the  nature  of  a  notice ;  and 
that  it  was  unnecessary  to  prove  notice  to  produce  such 
a  letter.  That  was  in  direct  opposition  to  the  former 
opinion  expressed  by  him  in  Langdon  v.  Hulit. 

[Mr.  Justice  Park.— The  cases  of  Jckland  v.  Pearee, 
and  Roberts  v.  Bradshaw,  are  not  to  be  considered  as 
mere  nisi  prius  decisions :  for  in  the  one  a  motion  was 
made  to  set  aside  the  verdict ;  but  the  ruling  of  the  Judge 
at  nisi  prius  was  not  questioned  by  the  Court ;  and  in  the 
other,  they  refused  a  rule  for  a  new  trial] 

Upon  the  same  principle,  where  a  notice  is  given  to  a 
magistrate  previous  to  the  commenceinent  of  an  action 

(c)  2  Camp.  601. 
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against  him,  or  where  a  demand  is  made  of  a  copy  of  a  **&» 
warrant,  preparatory  to  an  action  against  a  constable,  if  Krna 
another  paper  is  made  oat  at  the  same  time,  precisely  to  BiA<moirr. 
the  same  effect  as  that  delivered,  both  may  be  considered 
originals ;  aad  the  paper  so  preserved  may  be  received  in 
evidence,  without  a  notice  to  prodace  that  delivered.  la- 
deed  it  would  be  highly  inconvenient  if  it  were  not  so : 
and  that  principle  was  established  in  Jory  v.  Orchard. 
So  in  Amdermm  v.  May  (a),  a  copy  of  an  attorney's  bill, 
made  owt  at  the  same  time  as  the  original,  which  had 
been  delivered  to  the  defendant,  was  admitted  in  evi- 
dence, without  proof  of  notice  to  produce  th*  original* 
The  case  *f  Grove  v.  Wart  does  not  press  on  the  present, 
as  Lota  BUtnbarough  there  observed  that  the  notice  to 
pay  did  not  operate  merely  ae  a  notice,  but  as  a  state- 
tof  accounts  between  the  plaintiffs  and  the  principal. 


Mr.  Serjeant  Bosanquet,  ia  support  of  the  rule,  pre* 
mtsed  that  it  must  be  admitted,  that  the  cases  of  Shaw  v. 
Markham  and  Langdon  v.  Hulls  were  expressly  in  favour 
of  the  application,  and  that  they  had  not  been  adverted 
to  in  the  later  decisions.  At  all  events,  the  notice  of  the 
dishonour  of  a  bill  given  by  letter,  can  be  proved  by  no- 
thing less  than  a  duplicate  original,  without  proof  of  no- 
tice to  produce  the  original  itself.  In  the  case  of  a 
notice  to  quit,  or  a  notice  of  action  to  a  magistrate,  it  is 
necessary  to  produce  a  duplicate  original,  and  not  give 
parol  evidence  of  its  contents ;  and  such  duplicate  must 
be  made  at  the  same  time  as  the  original,  and  by  the 
same  person ;  and  even  then,  it  is  not  the  best  evidence 
of  the  contents  of  the  notice  delivered,  for  such  contents 
may  be  proved  to  a  certainty,  by  the  production  of  the 
notice  itself;  and  the  supposed  duplicate  original  may 
be  inaccurate.    In  Jory  v.  Orchard,  Lord  Eldon  expressly 

(<0  9Bos.&Pnl.237. 
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law.  founded  his  opinion  on  the  paper's  being  a  duplicate  ori- 
^jfir  ginal,  and  not  a  copy  of  the  original  notice.  So  in 
B»*JUi7.  Gotlieb  v.  Danvers,  Lord  Chief  Justice  Eyre  said(fl), 
*  where  t^o  copies  are  made  of  any  instrument  or  notice 
at  the  same  time,  both  are  to  be  deemed  originals ;  and 
4n  such  case,  the  one  remaining  in  the  defendant's  bands, 
is  itself  an  original,  and  may  be  given  in  evidence  with- 
out notice  to  'produce  the  other."  And  in  Surten  v. 
Hubbard  (6),  the  paper  produced  waa  an  exact  transcript 
of  that  served,  was  written  at  the  same  time,  and  belt 
were  then  signed  by  the  plaintiffs ;  both,  therefore,  were 
original  papers.  In  Auderton  v.  May  and  PhilipMU  v. 
CAa*f(c),  the  copy  of  the  bills  were  made  out  at  the  same 

time  with  those  delivered;  and  in  the  latter  case,  I«ord 
Ellenborough  again  adverted  to  this  distinction,  and  said, 
."If  there  are  two  contemporary  writing*,  the  couptetparts 
of  each  other,  one  of  which  is  delivered  to  the  opposite 
party,  and  the  other  preserved,  as  they  may  both  be 
considered  as  originals,  and  have  equal  claims  to  au- 
thenticity, the  one  which  is  preserved  may  be  received 
in  evidence,  without  notice  to  produce  the  one  which 
was  delivered."  And  his  lordship  there  approved  of  the 
practice  as  to  notices  to  quit,  on  the  ground*  that  if  a 
duplicate  of  such  notice  was  not  of  itself  sufficient,  no 
more  ought  a  duplicate  of  a  notice  to  produce.  Here, 
however,  the  copy  of  the  letter  offered  in  evidence  was 
not  shewn  to  have  been  written  by  the  same  person  who 
sent  the  original,  or  at  the  same  time;  and  it  was  there- 
fore necessary  to  have  proved  a  demand  to  produce  the 
latter  before  the  copy  was  admissible  in  evidence.  In 
Ackiand  v.  Pearce  it  does  not  appear  whether  the  notice 
left  at  the  defendant's  house  was  contained  in  a  letter  or 
not,  or  whether  it  was  not  one  of  two  duplicate  originals ; 
and  it  must  be  inferred  that  it  was,  as  Mr.  Justice  Le 

(«)  1  Esp.  Rep.  456.— ~(&)  4  Epp.  203. (c)  2 Camp.  110. 
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Blanc  compared  it  to  a  notice  to  quit,  which  cannot  be  1M2. 
given  in  evidence,  unless  a  duplicate  original  has  been  kwe 
made  at  the  time,  or  a  notice  given  to  produce  such  ori-  bsaumont. 
ginal.  In  Roberts  v.  Bradshaw,  the  plaintiff  gave  kis  clerk , 
two  papers  to  compare  with  each  other ;  and  after  he  had 
done  so,  the  clerk  on  the  following  day  carried  a  letter 
from  the  plaintiff  to  the  defendant,  and  produced  one  of 
Ike  papers  so  given  him,  and  which  purported  to  be  a 
notice  of  the  dishonour  of  the  bill  in  question.'  The 
whole  of  that  evidence,  as  taken  together,  was  deemed 
sufficient  proof  of  the  notice  of  the  dishonour ;  and  the 
opinion  of  Lord  EUenborovgh  was  founded  on  the  facts 
of  the  case,  and  is  not  inconsistent  with  what  he  said  in 
PhUipson  v.  Chase,  viz.  that  if  a  duplicate  of  a  bill  deli- 
vered wa»  offered,  be  was  ready  to  receive  it;  and  it  must 
be  observed,  that  in  Roberts  v.  Bradshaw,  the  plaintiff 
eventually  proved  the  service  of  a  notice  on  the  defend- 
ant to  produce  the  letter,  giving  him  notice  of  the  dis- 
honour of  the.  bill.  The  general  principle  appears  to  be, 
that  notwithstanding  a  notice  or  paper  be  delivered  to  a 
party,  a  notice  to  produce  it  must  be  given  and  proved, 
before  parol  evidence  can  be  received  of  its  contents; 
and  the  distinction  to  be  drawn  from  all  the  cases  ap- 
pears to  be  between  copies  of  an  original  notice,  and  du- 
plicate originals.  If  such  copies  may  be  produced,  parol 
evidence  is  equally  admissible;  and  if  that  be  so,  the 
consequence  will  be,  that  in  all  actions  of  ejectment, 
notices  to  shew  at  what  time  a  tenancy  commenced,  or  is 
to  expire,  may  be  proved  by  oral  testimony,  although  a 
notice  to. quit  can  only  be  proved,  either  where  there 
has  been  a  duplicate  original*  or  a  notice  to  produce  the 
original  itself.  Here  the  .copy  of  the  letter  was  not 
proved  to  be  a  duplicate  original,  or  written  by  the  same 
hand ;  and  it  would  be  not  only  contrary  to  principle, 
bat  decided  cases,  to  allow  it  to  be  admissible  in  evi- 
dence, without  proof  of  the  plaintiff's  having  first  given 
notice  to  produce  the  original. 
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istf.  Lord  Chief  Justice  Dallas.— It  appealed  to  me,  when 

*££f  this  objection  *as  first  takta  at  the  trial,  that  it  was  well 
Beauiiojt.  fo™ded,  and  that  it  was  incumbent  on  the  plaintiff  to 
prove  a  notice  to  the  defendant  to  produce  tbeletter  con- 
taining the  notice  of  the  dishonour  of  the  bill,  before  the 
copy  of  such  letter  was  admissible  in  evidence  And  it 
appean  that  Lord  Kenyan  and  Lead  BMembotoqgk  were 
originally  of  the  same  opinion.  Bat  having  been  re- 
fated  by  counsel  at  the  trial  to  some  recent  cases,  Hi 
which  it  had  been  determined  that  secondary  evidence 
might  be  given  of  a  Written  notice  of  suds  dishonour, 
without  notice  to  produce  such  writing,  a  verdict  was 
taken  for  the  plaintiff,  and  [reserved  the  question  for 
the  opinion  of  the  Court.  la  the  late  ease  of  Robert*  ▼. 
Jsradstae,  Lord  BlUnborough  seems  to  hare  taken  a  dis- 
tinction between  a  duplicate  and  a  copy,  as  bis  Lordship 
said  (a),  that  "  a  letter,  acquainting  a  party  with  the 
dishonour  of  a  bill,  was  in  the  nature  of  a  notice  $  and 
that  it  was  unnecessary  to  prove  notice  to  prodnce  such 
a  letter."  Speaking  for  myself,  I  do  not  see  thai  any 
inconvenience  would  arise  by  giving  such  notice.  The 
rule  is,  that  a  notice  to  prodnce  a  notice  ts»  in  general, 
unnecessary ;  still,  however,  the  only  question  in  this  caae 
is,  whether  the  recent  cases  have  established,  thai  a  copy 
of  a  letter*  containing  notice  of  the  dishonour  of  a  bill,  is 
admissible  in  evidence,  and  sufficient  proof  of  such  die- 
honour,  without  notice  to  produce  the  original  It  does 
not  appear  to  be  necessary  to  draw  a  distinction  between 
adapticate  original,  and  a  copy  of  an  original  notice  made 
at  the  same  time ;  as  the  latter  might  be  entered  in  a  book 
kept  for  that  purpose.  Still,  however,  it  is  accessary 
that  there  should  be  an  uniformity  of  practice  in  this 
respect ;  and  although  I  now  entertain  but  very  little 
doubt  on  the  subject,  I  should  still  wish  to  confer  with 

(«)  IStMfc.  Hi,  PH.  Csft.lt. 
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die  Lord  Chief  Justice,  and  other  Judges  of  the  Court  of 

King's  Bench,  before  I  give  a  decided  opinion,  Kine 


Mr.  Justice  Park.—- It  has  been  suggested  by  my 
Brother  Lens,  that  in  the  case  of  duplicate  originals,  it 
would  be  highly  inconvenient  if  a  paper  preserved  might 
not  be  received  in  evidence,  without  a  notice  to  prpduce 
that  delivered.  I  think  there  is  great  weight  in  that  ob- 
servation. In  an  action  against  the  drawer  or  indorser  of 
a  hill  or  note,  it  is  in  general  necessary  to  prove  that  due 
notice  of  the  dishonour  has  been  given ;  but  I  do  not 
see  that  any  inconvenience  would  arise  by  admitting 
the  copy  of  a  letter  containing  the  notice  of  such  dis- 
honour, without  proving  a  notice  to  produce  the  original 
letter. 

Mr.  Justice  Bubrotjgh  and  Mr.  Justice  Richardson, 
concurred  in  thinking  that  there  was  not  auy  valid  or 
substantial  distinction  between  a  duplicate  original  and 
any  other  copy  made  at  the  time,  and  authenticated  on 
oath. 

Cur.  Adv.  Vult. 

Lord  Chief  Justice  Dallas  on  this  day  delivered  the 
judgment  of  the  Court  as  follows : — 

In  this  case  we  see  no  reason  to  change  the  opinion 
we  in  part  expressed  when  the  question  was  last  before 
the  Court :  but  as  a  matter  of  general  practice,  we.  wished 
to  collect  the  opinions  of  other  Judges ;  and  the  result 
is,  that  the  copy  of  an  original  letter,  giving  notice  of 
the  dishonour  of  a  bill,  is  admissible,  without  notice  to 
produce  the  original  letter;  and  consequently,  that  the 
verdict  found  for  the  plaintiff  must  stand,  and  the  rule  to 
enter  a  nonsuit  be 

Discharged  (a). 

(«)  See  Phillips  on  Eridcnce,  5th  edit.  toL  I.  448—9  ;  rol.  II.  23. 


Beaumont. 
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^*d%  Lopes  v.  Db  Tast*t. 

Where  adecU-  This  was  an  action  on  the  case.    The  declaration  con- 

ratioo  in  esse 

contained  sere-  tained  fourteen  counts,  the  first  twelve  of  which  were 
coan^Unpnt-  8Peci*l>  imputing  misconduct  to  the  defendant  as  an 
to*hidBSidCe  aSent'  *n  not  having  forwarded  and  expedited  a  ship  and 
ant  as  an  cargo  with  dispatch  from  London  to  Gottenburgh ;  and 
twoUst  were*  the  two  last  were  founded  in  trover,  and  contained  alle- 
frw^and  con-  gat*on8  of  special  damage.     The  defendant  pleaded  not 

tained' allega-     guilty, 
tions  of  special   °       J 

damage;  but  At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
ftUedinsab-  Dallas,  at  Guildhall,  at  the  Sittings  after  Trinity  Term, 
or£Ts!%^  1819'  the  P,ain^iff  failed  in  substantiating  any  of  the 
counts,  ami  the  special  counts,  as  the  first  nine,  and  the  eleventh,  were 
verdict  for  him  founded  on  an  illegal  consideration,  and  the  tenth  was 
§^corat8°in  not  supported  by  the  evidence  («) ;  and  the  jury  accord- 
*n»er,ihentoY  ingly  found  a  verdict  for  the  plaintiff  generally  on  the 
special  damage'  countsin  trover,  for  the  mere  value  of  the  ship  and  cargo, 
countsi— Held)  thereby  negativing  the  special  damage  alleged  in  those 

first,  that  he     an<|  ajj  the  other  counts  of  the  declaration, 
was  only  enti- 
tled to  the  costs 
of  those  counts 

dtrested  of  the  The  Prothonotary,  on  taxation,  severed  all  the  coupts, 
tlonfcontlmed  and  confined  the  plaintiff's  costs  to  those  parts  of  the 
Sjai"?^  counts  in  trover  on  which  he  had  recovered  at  the  trial, 
such  of  the  wit.  refusing  to  allow  any  expenses  incurred  by  him  in  pro- 

nesses  only  as..  i  « 

were  incurred    curing  witnesses  and  correspondence  to  substantiate  the 

to  support 

that  part  of  those  counts  on  which  the  rerdict  was  taken.  Secondly,  that  a  bro- 
ker was  not  entitled  to  a  compensation  for  a  loss  of  time.  Thirdly,  that  the  plain- 
tiff was  entitled  to  the  allowance  of  a  sum  sworn  to  hare  been  paid  by  him  for  the  - 
postage  of  foreign  letters,  as  being  solely  applicable  to  the  cause ;  bat  that  he  was 
entitled  to  the  expenses  of  the  production  and  translation  of  such  letters  only  as  were 
applicable  to  such  parts  of  the  counts  in  trwer  as  related  to  the  rerdict.— Where 
foreign  witnesses  appear  to  be  domiciled  in  this  country,  they  ere  not  entitled  to 
the  expenses  of  their  return  hornet  and  it  seems  that  a  witness  is  not  entitled  to  his 
edsts,  unless  they  hare  been  paid  him  previously  to  taxation. 

(a)  SeeoifoVol.iV.266. 
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special  counU  or  allegations  of  special  damage.    He  also'        i&w. 
refused  to  allow  the  expenses  the  plaintiff  had  been  pat        u£u' 
to  in  producing  letters  and  other  documents  in  the  Court  »• 

of  Chancery,  a  bill  having  been  filed  against  him  by  the 
defendant  in  that  Court ;  bat  he  allowed  the  plaintiff  the 
sum  of  sixteen  guineas  for  the  loss  of  time  of  sixteen 
brokers,  who  attended  as  witnesses  at  the  trial.  H4  also 
refused  to  allow  the  plaintiff  the  sum  of  200/;  stated  to 
have  been  incurred  by  him  in  translating  foreign  letters, 
which  were  applicable  to.  the  carrying  on  the  suit;  as 
well  as  the  sum  of  596/.  \6$*  charged  by  the  plaintiff  for 
the  postage  of  such  letters.  He  also  refused  to  allow 
240/.  for  the  lodging  and  sustenance  of  certain  witnesses, 
which  the  plaintiff  had  engaged  to  pay  as  soon  as  he:re-" 
ceived  the  cost*.  He  further  refused  to  allow  the.  ex- 
pense of  the  return  of  the  foreign  witnesses  to  their  own 
country ;  and  would  not  allow  one  of  them  the  sum  of 
583/.,  charged  and  demanded  by  him  as  for  his  expenses, 
and  who  was  brought  over  to  this  country  for  the  pur* 
pose  of  proving  the  value  of  the  ship  and  cargo ;  on  the 
ground  that  such  sum  had  not  been  paid  to  die  witness 
by  the  plaintiff  or  his  attorney  previously  to  the  taxa- 
tion. 

Mr.  Serjeant  Lens,  in  the  last  Term,  obtained  a  rule 
nut  on  the  part  of  the  plaintiff,  that  the  Prothonotary 
might  review  bis  taxation,  and  increase  his  allowance ; 
and  submitted  in  the  first  place,  that  as  the  plaintiff  had 
adduced  evidence,  and  procured  the  attendance  of  wit* 
nesses  at  a  considerable  expense,  as  applicable  to  and  in 
support  of  all  the  counts  in  the  declaration;  he  ought  to 
have  been  allowed  the  whole,  of  such  costs,  as  be  was 
obliged  to  be  prepared  to  mse^all  the  ckcjuftsjtancea.of 
the  case.  Secondly, .  that  l*e  qras,  at  all  events;  entitled 
to  the  expenses  incurred  by  him  in  the  production  of  let- 
ters in  the  Court  of  Chancery,  and  which  the  defendant 
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bad  given  Un  notice  to  produce*  Tbfadly,  that  the 
]£££  plaintiff  #as  entitled  to  a  larger  allowance  than  sixteen 
guineas  for  the  lorn  of  time  of  witnesses  ;  and  thai  the 
allowance  should  not  .hare  bean  confined  to  broken, 
fourthly,  that  he  should  have  been  allowed  the;  anna  in- 
by  him. in  the  translation  of  foreign  letters,,  aa 
translation*  wete  not  only  called  for  by  the  defend* 
ant  himself,  hot  were  absolutely  necessary*  aa  in  the  late 
caae  of  The  King  v.  Gokbttin  (a),  where  a  prisoner  was 
oonvietnd  of  forging  a  foreign  instrument,  the  Judges, 
after  argument  in  the  Exchequer  Chamber f  ordered  judg- 
ment to  he  arrested,  as  an  Eogtith  translation  wwa  not 
set  out  in  any  of  the  counts  of  the  indietmeut*  Fifthly, 
that  sheplainiaff  was  dearly  entitled  to  the  peetageofaueh 
letters  as  were  applicable  to  the  cause.  Siathly ,  that  he 
mae  entitled  to  die  earn  which  he  had  engaged  to  pay  for 
the  board  and  lodging  of  certain  specified  witnesses. 
Seventhly,  that  he  should  have  been  allowed  for  the  re- 
ttam  voyage  of  the  foreign  witnesses,  as  it  was  absolutely 
necessary  that  they  should  go  back-to  their  own  country 
after  the  trial.  And  tartly,  that  the  sum  demanded  by 
one  of  them,  who  was  a  moat  material  witness,  should 
not  have  been  altogether  disallowed  by  the  Prothoao- 
tary,  aa  he  should  have  calculated  what  allowance  he 
waa>  fairly  entitled  to  receive,  and  made  the  deduction 
aceoratngry* 

Mr*  Serjeant  Vamghan  obtained  a  like  rule  on  behalf 
of  the  defend***,  on  the  ground,  that  the  Prothonotary 
had  atiewed'coftta  to  the  plaintiff  to  which  he  was  «et 
entitled  $  and  more  particularly  so,  the  costs  for  the  Idas 
of  time  of  the  brokers,  who  attended  as  witnesses  on  his 
behalf;  and  in  the  course  of  this  Term  shewed  eanae, 
with  Mr.  Serjeant  Bosmtx/tut,  against  the  ride  obtained 

x      ■  (•)  «**,  psge  1. 
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by  Mr,  Serjeant  X«w>  They submitted,  that  the  Ftotbo*  is». 
notary  bad  most  properly  confined  the  plaintiff*  costs  to  J^f 
thane  part*  of  thecoants  infropcr,oa  which  the  »qriitthad  MT* 
bom  token  at  the  triaVtbe  jury  having  tfatseby  negatived 
atftbe  special  eomts,  as  well  as  the  special  daejageoetK 
tsdnadmtewsetwokttarcoatita.  The  rate  *ppKcabfcto 
a  case  of  dm  description  waa  most  properly  laid  down  by 
lord  Eidon,  in  Pemson  v.  I<*e(e),  ets.  that  where  a  declara- 
tion coaiOats  of  different  ooonts,  tspon  some  of  wtooha 
veadictfaas  been  foond  for  the  plaintiff,  he  it  entitled  to 
the  ooets  of  those  ooonta  only  which  are  (bond  for  htm, 
and  aomnch  of  the  expenses  of  the  trial  ae  were  acccasa 
rily  iofcmtred  by  him  insnppon  of  snob  cmmie,  his  tree 
that *  peculiarity  **i*Cfr  hi  this  particular  cose,  as  the 
verdict  was  taken  on  the  otusnta  in  trottr  guacraUyy  al- 
though they  contained  attegfttiom  of  special  damage  j 
bnttftiie  coats  of  the  witnesses  who  attended  to  prove 
that  damage  w&t  to  bit  allowed,  a  pMntiff  might  intto*: 
dooe  an  naKatfted  atmnbev  of  counts,  *nd  strip***  wit* 
nesses  to  prove  them*  though  he  knew  be 'had  no  right 
whatever  to  recover  on  them.  So  the  notieea  to  prodtice 
kttetsfci  the  Com*  of  Chancery  were  only  given  with  te- 
fefence  to  the  special  counts,  and  the  translation  of  them 
ootid  only  be  oftuaeoted  with  those  counts :  and  as  the 
plaintiff  obtained  a  general  verdict,  as  in  a  mfcre  action 
of  free*r,the  con  tract  between  the  parties,  for  the  breach 
of  which  the  misfeasance  of  the  defendant  is  said  to  brve 
arisen,  is  entirety  ont  of  the  tjuesoon,  as  *weil  as  the  spe- 
cial damage  winch 'the  'plafutfir  alleged  had  accrued  to 
him  thereby.  A*  to  the  allowance  for  die  leas  of  time  of 
the  brokers,  who  attended  as  witnesses  for  die  plaiutm, 
it  is  qtdte  dear  that  it  ooght  not  to  hove  teen  aVowtf , 
as  anch  allowance  mast  be  confined  to  persons  in  the 
legal  and  medical  professions  alone.    Sevefmx.  <Hhe(b), 

(*)  «Bof.*M.W4, {*) -*Wr,  VoLVLttS. 
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^i^y.F^c&^^(«),aiKi:Mo^T^ld«<6).  With  respect. 
Lopm  to:  the  sum  charged  by  the  plaintiff  for  postages,  it  wai 
DsXtsrsitt  moft  P*0!*^  disallowed,  aB  the  greater  part  of  it  related, 
to  a  former,  trial  between  the  parties ;  and  aa  to  the  torn 
claimed  by  the  foreign  witness,  it  does  not  appear  that  it 
has  been  paid  to  him,  or  that  he  has  ever  received  it; 
and  hesfttea,  he  is  still  domiciled  in  this  country. 

.  Mr,  Serjeant  Lens  and  Mr.  Serjeant  Hwtlock,  in  sup- 
port oi;  the  plaintiff's  role,  contended  that  the  mle  kid 
down  in,  the  case  oi  Ptmo*  v«  Let  was  inapplicable  to: 
the  present,  .nod  ought  not  Ao :  be  too  rigidly  adhered  to* 
This  wa#  not  the  ordinary  ;eeae  of  an  action  of  Jrmeiy 
where  the  plaintiff  bad  onjy  to  prove  a  possession  andcao- 
veisipq ;  hot  the  wjwle  of  his  declaration. wffewfomedna 
tp  shew  the  nature  of  the  transaction  which  had  subsisted 
between  hint  and  the  defendant,  and  in  which  he  oought 
to>establish  the  contract  entered  into  by  the  latter,  and 
for  the  .breach  pf  which  the  action  urns  hronghu    It  was , 
absolutely  necessary  for  him  to.  go  into,  the  whole, of  the, . 
case,  to  shew  the  miafeaaenqe  of  the  defendant*  end  he, 
was  therefore  obliged  to  require  the  Attendance  of  wit-: 
qestytff  k>  endeavour  to,  substantial*  each  particular  feet, , 
as  well  as  the  mature  of  the  special  uywy  he  badw*- 
tAJned-    ^Although  the  contract  was  illegal,  and  net  in 
point  of  strictness  ployed,  yet  the  verdict  ujust  be  token. 
to  apply  to  all  the  antecedent  transactions  between,  the 
parties,    M  *11  events,  the  plauUiff  should  ha^e  heen  al- 
lowed the  coats  of  witnesses,  and otbereypenses ifljgjirrn4. , 
by  him  in  support  of  the  special  allegations  contained  ia 
the  coppis.in  trover,  which  ought  not  tp  have,  been,  ae- 
vere^  pj  4i^»ited :— apd  the  rule  in  Pewom  v,  Xee  rc-4 
late*  only, tp  cases  where  the  plaintiff  may  have  supceed- 
ed  on  c#e  orvimore  of  several  counts,  anfl  not  on  a  part 

(a)  AnttyVd.  IV.  300.— -(*)  b  M*al  & Selw.  156. 
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of  a  count  only.    Betides,  in  die  former  cases  of  Bridges       J*&;t 
-v*  J^yjaawri(a),  and  Nerri$v.  WMm(b\  fe  different 
'  doctrine  prevailed.    As  to  the  allowance  for  ihe  produc- 
tion of  letters  and  other  documents,  although,  it  was 
strictly  in  the  province  of  the  Protbonotary,  yet.  the 
plaintiff  was  called  on  by  the  defendant  to  famish  them, 
•not  as  forming  part  of  his. ova  case,  bat  for  the  sole  be- 
nefit of  the  latter,  who  alone  could  profit  by  their  pro- 
duction.   So  the  postage  and  translation  of  those  letters 
woe  necessary  expenses  in  the  cause,  and  the  former,  at 
all  events,  ought  to  have  been  allowed  on  taxation. .  No 
cpse  has  decided  that  a  broker  is  not  entitled  to  a  ressn- 
nattion  for  loss  of  time,  although  such  allowance  seems 
.new  to  be  confined  to  professional  and  medical  men*: 
aadanderalltbe  circamstaBoes,  the  plaintiff  is  entitled  to 
the  allowance  of  the  gfffcter  part  of  those  costs  which 
woe  refused  him  on  the  taxation* 

-At  the  conclusion  of  the  argument,  the  Court  called  On 
Mr.  Protbonotary  Watlington  to  state  the  grounds  and 
principles  on  which  he  had  proceeded  between  the  par- 
ties. 

He  observed,  that  he  had  taken  the  rale  laid  down  in 
the  case  of  Penspn  v.  Lee,  as  his  governing,  principle; 
and  confined  the  plaintiff's  costs  to  those  parts  of  the 
counts  in  trover  on  which  the  verdict  was  found  for  him 
generally  at  the  trial ;  and  that  in  the  estimation,  of  such 
costs  he  had  only  calculated  the  costs  of  the  corres- 
pondence and  witnesses  as  were  applicable  to  the  point 
on  which  the  verdict  stood,  viz.  the  value  of  the  ship  and 
cargo.  That  he  considered,  as  the  plaintiff  ftHed  to 
prove  or  establish  the  special  damage  contained  in  those 
counts,  and  aq  it  was.  expressly  negatived  by.  the  finding 
of  the  jury,  the  proper;  mode  of  allowance  wpujd  be,  as  if 

(#)  2SirW.Bl.800.- (»)  14.1199. 
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JVfc        he  bad  recovered  on  the  general  counts  tn  trover  only ; 

lAwm  and  that  he  severed  them  accordingly.  That  be  bad  al- 
Pa  Tim*,  lowed  the  expenses  of  the  production  and  translation  of 
soch  letters  as  were  applicable  to  those  parts  of  the 
counts  only,  and  rejected  all  those  which  were  refenibfe 
to  the  special  counts,  as  well  as  the  special  damagfe : 
that  he  had  allowed  sixteen  guineas  to  broker*  for  their 
loss  of  time,  as  he  had  been  in  the  habit  of  doing  so  pre- 
viously to  the  decisions  in  the  cases  of  With*  v.  Peekfum, 
and  Severn  ▼.  OKvt ;  and  that  he  Was  not  aware  that  they 
would  have  a  retrospective  operation  in  Ibis  respect.  That 
with  respect  to  the  plaintiff's  data  for  the  postages  of  fo- 
reign letters,  and  which  amounted  to  S9&*,  he  bad  dfeal- 

'  lowed  them  altogether,  although  the  srai  of  sixteen  guineas 

waa  sworn  to  have  been  paid  for  letters  which  were  ap- 
plicable to  this  cause  alone.  That  he  had  disallowed  the 
expenses  of  the  return-  of  •several  of  the  foreign  witnessed, 
as  they  were  domiciled  in  this  country,  and  had  no  inten- 
tion of  ramming  at  the  tine  of  the  taxation;  and  that 
he  bad  disallowed  part  only  of  the  sum  of  5€3/:  de- 
manded by^  the  witness  Who  came  to  prove  the  value  of 
the  ship,  as  he  swore  that  he  came  over  for  that  express 
purpose ;  but  that  as  he  intended  to  stay  in  this  country 
he  refused  to  allow  him  the  charge  made  for  bis  return 
to  Portugal;  and  that  it  did  not  appear  that  the  sum, 
claimed  by  him,  had  been  paid  to  him,  either  by  the 
plaintiff  or  his  attorney. 

Csrr.  Adv.  Ksrff. 

Lord  Obief  Jsytice  Dallas  on  tins  day  delivered  the 
judgment  of  the  Court  as  follows  :— 

It  appears  to  as,  that  the  Prothenotary  m  Ibis  case  has 
exercised  a  most  correct  and  sound  discretion;  andthat  be 
most  properly  adopted  the  rule  laid  down  in  Pemon  v.  Lee, 
in  which  the  practice  of  tins  Court  was  made  conform- 
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able  to  that  of  the  Court  of  King's  BttrcA.  We  have  1§M- 
fully  considered  all  that  was  urged  at  the  bar,  as  well  as  Lorwr 
the  able  explanation  given  by  the  Prothonotary  himself;  pg  taWbt. 
aod  he  appears  to  have  discharged  his  duty,  under  the 
most  difficult  ebcumstances,  not  only  with  ability  to 
himself,  but  to  the  perfect  satisfaction  of  the  Court; 
Still,  however/  it  may  be  proper  that  his  taxation  may 
be  corrected  merely  in  a  nominal  degree!  viz.  the  sum  of 
sixteen  guineas  allowed  for  the  attendance  and  loss  of 
time  of  the  brokers  ought  not  to  have  been  allowed : 
that  therefore  must  be  struck  out  of  the  plaintiff's  costs. 
Bat,  on  the  other  hand,  the  sum  of  sixteen  guineas, 
i worn  to  have  been  paid  by  him  for  die  postage  of  fo- 
reign letters,  which  were  solely  applicable  to  this  cause, 
ought  to  have  been  allowed.  In  every  oilier  respect  tit** 
report  he  has  made  to  the  Court  appears  to  be  perfectly 
correct;  and  it  is  therefore  only  necessary  to  modify  it 
as  above  stated,  ... 


Padvikld  v.  Brinb.  "  ' '     m^wS. 

Mb*  Serjeant  Lcms,  on  a  former  day  in  this  Terra,  ob-  The  Court  re- 
tained a  rule  to  shew  cauae  why  the  sheriff  of  Smmmet  a  •heriff  to  re- 
should  not  be  ordered  to  retain  in  fats  hands  tkismof  ^"^ 
533/,  8a.  5d.  tot  the  use  of  the  plaintiff;  being  the  ipro*  "j*^^ 
ceeds  obtained  by  htm  under  a  writ  of  Jieri  facias,  issued  which  hi  had 
against  one  Hippeslcy,  at  the  suit  of  the  defendant.    He  execution  at  ** 
founded  his  motion  on  an  affidavit,  which  stated,  that  ^'^1** 
the  plaintiff  had  recovered  damages  in  an  action  for  an  against  s.  5., 
assault,  brought  by  him  against  the  defendant  for  1 13ftJ>  execution  wb- 
aod  taken  out  execution  for  that  sum ;  that  the  sheriff  STC^T* 
had  returned,  that  ire  had  only  been  aMe  to  levy  dn  the  v]^fe^mt 
effect*  of  the  defendaatto  the  amount  of  fiOt  $  hut  that 
he  had  the  above  sum  of  533/.  8s.  5d.  in  his  hands,  as  the 
fruits  of  the  levy  at  the  suit  of  the. defendant  against 
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"■*,       Hippttle?.    He  relied  on  the  case  of  AmUtoad  v.  PkU^ 
Padfiel»     pot  (a),  where  it  was  determined,  that  if  a  plaintiff  cannot 
Busx.       find  sufficient  effects  of  the  defendant  to  satisfy  his  judg- 
ment, the  Court  would  order  the  sheriff  to  retain:  for  the 
use  of  the  plaintiff,  money  which  he  has  levied  in  another 
action  at  the  suit  of  the  defendant. 

Mr.  Serjeant  Pell  afterwards  shewed  cause,  on  an  affi- 
davit stating,  that  the  money  alleged  to  be  in  the  hands 
of  the  sheriff,  did  not  belong  to  the  defendant,  as  he  had 
assigned  all  his  interest  in  a  warrant  of  attorney  given 
him  by  Hippesley,  and  on  which  execution  was  taken 
out,  to  certain  trustees  for  the  benefit  of  his  children ;  and 
which'  assignment  was  made  and  executed  previously  to 
the  verdict  found  against  him  at  the  suit  of  the  plaintiff. 

'  The  Court,  thinking  that  there  were  strong  grounds  to 
suspect  that  the  assignment  was  made  in  anticipation  of 
the  verdict,  required  an  affidavit,  stating  the  day  of  its 
execution,  and  the  consideration  for  which  it  was  made ; 
and  they  also  suggested  that  such  affidavit  should  parti- 
cularly detail  all  the  circumstances  of  the  transaction. 

The  learned  Serjeant  on  this  day  contended  th^t  the  ap- 
plication could  not  be  supported  on  principle.  That  the 
ease  of  Armutead  v.  Philpot  was  not  to  be  considered  as 
an  authority,  as  the  application  was  not  resisted ;  and  the 
tule  was  made  absolute,  subject  to  a  qualification.  Even 
if  it  were,  the  case  of  Rddhome  v.  Croft  (b)  is  in  direct 
contradiction  to  it;  where  it  was  held,  that  money,  the 
surplus  of  a  former  execution  between  the  same  parties, 
could  not  be  staid  in  the  hands  of  the  sheriff,  to  answer 
&  second  execution,  although  there  were  no  other  effects. 
And  Lord  EUenborough  there  said,  "  the  question  comes 
to  this~»whether  a  plaintiff  can  have  execution  of  money 

(•)  1  Dong.  231. (*)  4Eist,  510. 
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belonging  to  the  defendant  in  the  bands  of  a  third  per-        1823. 
son  ?    It  was  the  duty  of  the  sheriff,  if  he  took  in  exe-     padfieid 
cation  move  than  was  necessary  .to  satisfy  the  former       brine. 
execution  with  which  he  was  charged,  to  pay  over  the 
surplus  immediately  to  the  defendant."— So  in  Knight  t. 
Griddle  (a),  the  Court  would  not  order  the  sheriff  to  retain, 
in  satisfaction  of  a  fieri  faoiat,  issued  by  the  plaintiff 
against  the  defendant,  money  which  the  sheriff  had  be- 
fore received  for  the  use  of  the  defendant,  in  discharge  of 
an  execution  levied  by  the  defendant  against  another, 
and  which  the  sheriff  had  not  paid  over. 

> 
The  learned  Serjeant  was  proceeding  with  his  argu? 
ment,  when  he  was  stopped  by 

The  Court,  who  observed  that  there  were  no  legal  grounds 
for  the  application ;  that  the  case  of  ArmiUead  v.  Philpot 
had  been  impugned  by  the  two  later  decisions ;  and  that 
in  WUhm  v.  Ball{b),  Lord  Chief  Justice  Matufield  said,  * 
that  that  case  had  no  weight,  because  the  application  was 
not  resisted;  and  this  Court  there  refused  to  order  the 
sheriff  to  pay  over  the-  proceeds  of  a  judgment  recovered 
against  him  by  the  defendant,  to  the  plaintiff,  in  satisfac-  ' 
tion  of  bi*  fieri  facias.  But  as'  the  costs  were  in  the  dis- 
cretion of  the  Court,  and  as  the  case  of  Armistead  v. 
PkUpot  was  not  stated  to  have  been  impugned  when  they 
required  an  affidavit  as  to  the  execution  of  the  deed  of 
assignment,  they  ordered  the  rule  to  be 

Discharged  without  costs. 

(«)  9  East,  48. (*)  9  New  Rep.  377. 
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mT^S.  Champion  and  others  v.  Terrx. 

Where  the  This  was  ah  action  of  assumpsit  for  goods  supplied  by 
JeUeftoSkT  *fe  plaintiffs  to  the  defendant.  The  first  count  of  the 
bmofeschange  declaration  stated,  that  Messrs.  John  and  William  Firm- 

from  the  de-  J 

fendant,  to        stone,  on  the  5th  April,  1821,   made  a  certain  bill  of 

previously  in-    exchange,  directed  to  Messrs.  Spooner  and  Co.,  bankers, 

ment1or*guoSs  London,  ^snd  thereby  required  them,  four  months  after 

■old,  which       ihe  date  thereof,  to  pay  to  one  Thomas  Turton,  or  order. 

bill  N»»fig  of  9        v  j  v  » 

greater  amount  the  sum  of  150/. ;  that  Turton  indorsed  it  to  the  defend- 

^^^  ant,  and  that  the  latter  indorsed  it  to  the  plaintiffs.  The 
*•  t2e*d!l  plaintiffs  then  averred,  thdt  when  the  bill  became  due1, 
fendant  the  dif-  payment  was  demanded  of  Messrs.  Spooner  and  Co.,  but 
bills,  who  &**  neither  they  nor  Messrs.  Firmslone  would  pay  the 
b^tote**  *****  of  wbiob  the  defendant  h^  notice,  whereby  he 
Diaintimi  in  became  liable  to  pay  the  plaintiff*  the  amonat  of  the 
waa  afterwards  bill,  The  second  count  treated  the  instrument  *s  a  pro- 
J^^^ied  mi**"?  n°te.  To  these  wei-e  added  counta&r  goods  sold 
tot^"»^  and  delivered,  and  the  usual  money  counts.  IJfre  der 
post  office,  bnt   fendant  pleaded  the  general  issue.  .  .   . 

tt^iumda,  At  the  trial  of  the  cause,  before  Lord  Chief  Justice 

.feMt  b?"thB  DdlaM>  at  GnMtoU,  at  the  Sittings  after  the  last  Term, 
came  due,  the  plaintiff's  traveller  proved,  that  previously  to  the  6th 
defendantuthe  June,  1821,  the  defendant  had  purchased  goods  from  the 
m^Hefdf16  ptatatiff*  to  the  amount  of  105/.  £*  gri.;  that  on  hU  being 
tiuttbe  plain,   called  on  by  the  traveller  for  the  settlement  of  the  aa- 

tiftv  could  not 

recover  on  such  count  on  that  day,  which,  after  a  deduction  for  cordage, 
proorofita°de-  was  reduced  to  103/.  11*.  4d.,  he  gave  the  witness  the 

Xri^'and  biU  °r  DOle  in  <luestion  for  150*'  md  r«*ivcd  the  differ- 
that  they  were    euce  from  him  in  other  bills;  that  he  indorsed  the  bill  in 

rromrecovering  blank  to  the  witness,  who  on  the  following  day  inclosed 

the  value  of  the 

goods  on  counts  for  goods  sold  and  delivered ;  as  the  defendant  had  given  foil  value 

for  the  bill,  and  might  still  be  compelled  to  pay  its  amount  to  a  Um&jSdc  holder. 
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it  in  a  letter  with  several  others,  which  he  put  into  the         1822. 
post-office  at  Birmingham,  addressed  to  the  plaintiffs  in.     cbampiov 
London,  which  letter  was  never  received  by  them ;  and       xkbrt 
the  bill  in  question,  together  with  the  others  it  contained, 
were  lost,  and  never  afterwards  heard  of.    On  the  2d 
Augutt,  1821,  the  plaintiffs  wrote  a  letter  to  the  defend- 
ant, stating  that  the  bill  which  would  become  due  on  the 
8th,  had  never  come  to  hand;  and  requesting  him  to  in- 
form them  where,  the  drawers  resided,  that  they  might 
write  them,  requiring  their  sanction  to  permit  Messrs. 
Spooner  and  Go.  to  pay  them,  on  their  giving  a  dis- 
charge and  indemnification;   to  which  the  defendant 
merely  replied,  that  he  was  sorry  for  the  loss.    A  subse- 
quent correspondence  took  place  between  the  parties ; 
and  when  the  bill  became  due,  application  was  made  to 
Spdomr  and  Co.  for  payment,  who  stated  that  they  had 
received  no  orders  to  pay  it ;  and  on  the  4th  Novenkbcf 
the  present  action  was  commenced.    No  evidence  was 
given  by  the  plaintiffs  that  they  had  made  any  diligent 
enquiry  for  the  bill,  or  that  they  had  advertised  its  loss. 

%- 
His  Lordship  was  of  opinion,  that  the  bill  was  intended 
to  operate  as  a  payment  of  the  sum  due  from  the  de- 
fendant to  the  plaintiffs,  on  account  of  goods  furnished 
by  the  latter  previously  to  the  time  it  was  given  to  their 
traveller;  and  that  although  it  was  improbable,  under  the 
circumstances,  that  the  defendant  would  ever  be  called 
on  to  pay  it,  still  that  the  plaintiffs  were  not  entitled  to 
recover  its  amount;  and  the  jury  accordingly  found  a 
verdict  for  the  defendant;  but  his  Lordship  reserved  th£ 
point  for  the  consideration  of  the  Court* 

Mr.  Serjeant  Vaxghan,  on  a  former  day  in  this  Term, 
accordingly  obtained  a  rule  nisi,  that  this  verdict  might 
be  set  aside,  and  instead  thereof,  that  a  verdict  might  be 
entered  for  the  plaintiffs  for  the  amount  of  the  bill;  or  that 

K2 
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1822;  anew  trial  might  be  granted;  and  submitted  that  the 
Champion  bill  had  not  b^en  received  from  the  defendant  by 'the 
Terrt  traveller  of  the  plaintiffs  in  discharge  of  their  demand, 
but  conditionally  only ;  namely,  in  case  it  should  come 
to  hand/  and  be  dnly  honoured  when  due ;  and  that  it 
could  not  amount  to  an  absolute  payment,  unless  the 
traveller  expressly  consented  to  accept  it  as  such  at  the 
time.  Although  in  Pierson  v.  Hutchinson,  (a)  it  was  held, 
that  no  action  at  law  could  be  maintained  on  a  bill  which 
had  been  lost,  after  being  indorsed  in  blank,  notwith- 
standing a  bond  of  indemnity  had  been  tendered  to  the 
defendant;  yet  there  the  action  was  brought  against  the 
acceptor,  who  was'  primarily  liable,  and  continued  so  un- 
til it  was  paid. 

Mr.  Serjeant  Pell  now  shewed  cause.  It  is  quite  clear 
that  the  plaintiffs  cannot  maintain  this  action  'against 
the  defendant  on  the  bill,  even  if  it  had  been  proved  to 
have  been  lost,  as  it  was  previously  indorsed  by  the  latter 
in  blank  to  their  traveller  or  agent.  Although  the  decla- 
ration contains  special  counts  on  the  bill,  it  did  not  appear 
at  the  trial  that  it  was  absolutely  lost  or  destroyed ;  and 
it  having  been  delivered  to,  and  accepted  by  the  plain- 
,  tiffs'  agent,  if  the  defendant  were  held  responsible  in  this 
action,  he  would  be  liable  to  pay  its  amount  twice,  as  it 
might  now  be  in  the  hands  of  a  bond  fide  bolder  for  value, 
who  would  be  entitled  to  sue  the  defendant  upon  it,  6s 
the  indorser.  When  be  paid, it  over  on  account  of  the 
plaintiffs,  it  was  an  available  security,  and  received  as 
such  in  discharge  of  the  debt  then  due  to  them.  It  was; 
at  all  events,  incumbent  on  the  plaintiffs  either  to  have 
produced  the  bill,  or  satisfactorily  proved  that  it  bad 
been  destroyed ;  for  mere  lapse  of  time  is  not  of  itself 
sufficient  evidence  of  a  loss  or  destruction.-  In  Powell  v. 

(a)  2  Camp.  211. 


Tbhry. 
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Roach  (a)  it  vtfas  decided,  lb  at  the  indorsee  of  a  bill  which  1822. 
.was  uot  produced  at  the  trial,  could  not  recover  Against  an  champion 
indorser,  upon  proof  that  the  bill  when  due  was  taken  to 
the  acceptor,  who  had  absconded  withopt  returning  it, 
although  the  defendant  had  expressly  promised  to  pay,  if 
the  bill  could  be  produced.  It  must  be  presumed  that  the 
defendant  gave  value  for  the  bill,  and  as  it  was  lost  after 
he  had  indorsed  i  t  o  ver  to  the  plaintiffs'  traveller,  it  deprived 
him  of  any  remedy  he  might  have  had  against  the  pre- 
vious parties  to  it.  Its  delivery  to,  and  acceptance  by  the 
plaintiffs' agent,  were  equivalent  to  paymept  to  them;  ^nd 
the  case  of  Pierson  v.  Hutchinson  is  decisive  to  shew  that 
the  plaintiffs  cannot  recover  on  the  counts  for  goods  sold, 
or  ttye  money  counts ;  as,  if  they  were  allowed  to  do  so, 
the  defendant  might  not  only  be  liable  to  pay  the  amount 
of  the  bill  a  second  time,  but  would  also  be  deprived  of 
the  value  he  had  given  for  it  in  the  first  instance. 

Mr.  Serjeant  Vaughan,  in  support  of  the  rule,  observed, 
tjiat  in  Pifrson  v.  Hutchinson,  as  in  nearly  all  the  pre- 
vious cases,  the  action  was  brought  against  the  acceptor, 
which  made  a  most  material  difference,  as  he  was  liable, 
at  all  events;  whereas  an  indorser  is  not  so,  without 
proof  of  his  having  received  due  notice  of  dishonour* 
Besides,  it  is  doubtful  whether  the  instrument  in  ques- 
tion was  a  bill  or.  note ;  and  the  plaintiffs  so  treated  it 
in  their  declaration.  At  all  events,  there  was  sufficient 
evidence  for  the  jury  to  presume  that  it  had  been  either 
lost  or  destroyed ;  for  it  was  put  into  the  post-office,  with 
several  others,  at  Birmingham,  on  the  7  th  June,  and 
no  account  whatever  had  been  received  of  it  to  the  day 
of  the  trial,  nor  had  any  of  those  bills  ever  come  to  the 
plaintiffs'  hands.  In  Long  v.  Bailie  (b),  where  it  was 
proved,  th^t  a  person  took  a  bill  to  have  it  compared 
with  an  affidavit  to  hold  to  bail ;  that  a  copy  was  then 

(a)  6  Esp.  Rep.  76.  ■  (*)  2  Camp.  214.  «. 
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1822.  taken,  and  the  bill  afterwards  stolen  from  such  person : 
Champioh  on  proof  that  the  copy  was  correct,  and  that  the  drawer 
Teut.  bad  indorsed  it  specially  to  the  plaintiffs,  they  had  a  ver- 
dict. So  here,  there  was  reasonable  ground  to  infer  that 
the  bill  had  been  lost ;  and  a  mere  delivery  of  it  by  in- 
dorsement, is"  not  equivalent  to  payment,  as  it  only  at- 
taches a  liability  on  the  indorser,  in  case  of  the  nonpay- 
ment or  dishonour  by  the  previous  parties. 

Lord  Chief  Justice  Dallas. — The  rule  is,  that  hi  ge- 
neral, no  action  at  law  can  be  supported  against  a  party 
to  a  bill  or  note  indorsed  in  blank,  so  as  to  be  transfer- 
able to  a  bond  fide  holder,  and  lost  before  it  is  due,  al- 
though a  bond  of  indemnity  has  been  tendered  to  the 
defendant.  That  was  decided  by  Lord  Eidon,  m  Ex 
parte  Greenway(a),  and  adopted  by  Lord  Ellenborough 
in  Pierson  v.  Hutchinson,  who  there  also  held  (6),  that  if 
a  plaintiff  can  neither  produce  a  bill,  nor  prove  that  it  is 
destroyed,  he  must  go  to  a  Court  of  Equity  for  relief,  and 
cannot  resort  to  the  common  money  counts.  Here,  it 
must  be  taken  for  granted,  that  the  defendant  was  the 
holder  of  the  bill  for  a  valuable  consideration,  for  no  evi- 
dence whatever  was  given  to  impeach  its  validity  at  the 
trial.  By  his  indorsing  and  paying  it,  over  to  the  plaintiffs9 
agent  or  traveller,  he  lost  any  right  or  remedy  he  might 
have  bad  against  the  previous  parties  to  it ;  and  if  the 
plaintiffs  should  be  held  to  be  entitled  to  recover  in  this 
action,  the  defendant  would  still  be  liable  to  a  bon&Jide 
holder.  Why  did  not  the  plaintiffs  apply  to  the  drawers? 
By  the  statute  9  and  10  Will.  S.  c.  17.  s.  8,  it  was  pro- 
vided, that  "if  any  inland  bill  be  lost  or  miscarried 
within  the  time  limited  for  its  payment,  the  drawer  shall, 
on  security  given  upon  request  to  indemnify  him  if  such 
bill  shall  be  found  again,  give  another  bill  of  the  same 
tenor  with  the  first."    And  it  seems  that  the  equity  of 

(«)  6  Ve§.  Jim.  812.     ■  {*)  2  Camp.  213. 
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this  statute  comprehend*  indorsements  also  (*).  Besides,        1022. 

tta  plaintiffs  gave  no  notice  of  the  loss,  either  by  adver-     Cnumos 

ttsement  or  otherwise,  nor  did  they  give  any  evidence       terry. 

that  they  bud  caused  .any  enquiry  to  be  made  respecting 

it.    The  defendant  was  not  only  liable  as  the  indorser, 

b|i|  had  his  remedy  over  against  the  previous  parties  to 

it:  as  for  any  thing  that  appeared  to  the  contrary,  he 

bad  given  full  value  for  it ;  but  by  his  delivering  it  to 

the  plaintiffs9  agent,  he  lost  such  remedy  altogether.    In 

Dangerfiddv.  Wilby{b),  where  a  promissory  note  was 

given  for  money  due  from  the  defendant  to  the  plaintiff, 

who.  declared  op  it,  together  with  the  common  money 

counts;  Lord  EUenborotigh  held,  that  it  was  incumbent  on 

hipi  to  shew  that  it  was  lost,  so  that  the  defendant  should 

not  be  again  subjected  to  the  payment  of  it,  before  the 

plaintiff  could  hare  recourse  to  the  money  counts,  if  it 

appeared  that  the  money  so  claimed  was  that  for  which 

the  note  was  given.    Here,  it  appears  that  the  bill  in 

question  was  taken  by  the  plaintiffs9  traveller,  in  payment 

for  goods  previously  furnished  to  the  defendant ;  and  I 

do  not  think  that  the  plaintiffs  can  turn  round  and  seek 

to  recover  from  the  defendant  on  the  counts  for  goods 

sold  and  delivered,  as  by  so  doing,  he  might  be  twice 

subjected  to  the  payment  of  the  same  demand. 

Mr.  Justice  Park. — The  special  counts,  as  founded 
on  the  bill  or  note,  appear  to  me  to  be  entirely  out  of 
the  question,  as  they  contain  no  averment  of  presentment, 
nor  was  the  bill  ever  presented  where  it  was  made  pay- 
able. The  rule  laid  down  by  Lord  Eldou  in  Ex  parte 
Greemoajf,  was  not  only  afterwards  adopted  by  Lord 
Elknboroughin  Pierson  v.  Hutchinson,  but  Lord  Chief  Jus- 
tice Gibbs,  in  Poole  v.  Smith  (c),  observed,  that  "  it  was 

0)  See  Baylej  on  Bills,  3d  edit  52 (6)4  Esp.  Rep.  158.— (c)  Holt, 

Ni.Pri.Cas.  145. 
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ts«  an  extremely  salutary  rule,  and  ought  not  to  be  relaxed." 
Champion  And  in  Davis  v.  Dodd(a)9  where  a  bill  was  lost,  and  the 
Terry,  defendant  repeatedly  and  expressly  promised  to  pay  H, 
Lord  El/enborough  directed  a  nonsuit,  as  the  bill  was  not 
produced  at  the  trial ;  and  the  Court  afterwards  refused 
to  set  it  aside,  as  there  was  no  moral  obligation  on  the 
defendant  to  pay. 
»  - 

Mr.  Justice  Burrough.— The  traveller  of  the  plain- 
tiffs, by  taking  the  bill  from  the  defendant,  suspended  the 
payment '  of  the  debt  originally  due  from  him  to  them, 
until  such  bill  became  due.  From  tjie  evidence  adduced 
at  the  trial,  it  would  be  too  much  for  the  Court  now  to 
presume  that  it  was  actually  destroyed,  the  effect  of  which 
would  be,  to  put  an  end  to  the  defence  to  the  action  al- 
together. The  plaintiff  should  either  have  shewn  that  it 
had  been  lost  or  destroyed,  or  produced  it,  or  they  might 
have  proceeded  to  have  required  the  drawers  to  give  a  new 
bill,  under  the  statute  of  William  3 ;  but  as  they  have 
not  done  so,  they  must  be  confined  to  a  Court  of  Equity 
for  relief,  and  give  a  sufficient  indemnity,  which  can  be 
more  clearly  ascertained  there  than  at  law. 

Mr.  Justice  Richardson.— The  defendant  never  re- 
ceived any  notice  of  the  dishonour  of  the  bill ;  and  he 
could  not  be  liable  as  the  indorser,  as  it  was  never  pre- 
sented for  payment  at  the  place  to  which  it  was  directed. 
The  plaintiffs,  however,  sought  to  recover  on  the  counts 
for  goods  sold ;  to  which  the  defendant  set  ap  the  bill  as 
an  answer,  and  for  which,  for  any  thing  which' appears 
to  the  contrary,  he  had  given  full  value.  When  he  in- 
dorsed it  over  to  the  plaintiffs9  agent,  he  lost  any  remedy 
he  might  have  had  against  the  drawers  and  previous  par- 
ties to  it :  and  although  it  has  been  stated,  that  as  he  was 

(c)  4  Tmunt  602. 
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merely  the  indorsee  it  distinguished  this  case  from  that 
of  an  acceptor ;  still  it  appears  to  me,  that  such  a  dis- 
tinction, it.  founded  in  fallacy.  He  was  the  bond  fide. 
holder;  of  the  bill  at'  the  time  of  the  indorsement,  and  was 
Habieto  pay  the  plaintiffs  as  such  indorser,  in  case  the 
biU  had  bees  dishonoured,  by  the  drawers,  or  the  previous 
indorsees;  and  as  he  had:  previously  given  value  for  it, 
and  was  deprived,  of  any  remedy  he  might. have  -had 
against  those  persons,  I  am  of  opinion  that  the  plaintiffs 
are,  not  entitled,  to  recover ;  and  more  particularly  so,  as 
they  gave  no  evidence  of  the  loss  or  destruction  of  the 
bill  at  the  trial.  ■ 


IBM. 


Gb+mhqh 
Tjuuut. 


Rule  discharged. 


Dton  v.  Crump, 


Monday, 
May  20th, 


This  was  a  writ  of  false  judgment  from  the  county  mm  the 
court  of  Worcester.      The  declaration  contained  two.  Jjjjjjk^j. 
counts,  the  first  of  which  stated,  that  the  defendant,  on  ""<£*'  for 
the  1st  January,   1821,  at  Eclington,  in,  the  county  of  bour,tnhcallng 
Worcester,  and  within  the  jurisdiction  of  that  Court,  was,  XfenaanTs*11" 
indebted  to  the  plaintiff  in  39*.  of  lawful  money  of  Qrqcit  Jj^WBcSon 
Britain,  for  the  work  and  labour,  care  and  diligence,  of  of  a  count* 
the  plaintiff,  by  him  before  that  time,  and  within  the  ju-  atari  pottos 
risdiction  of  that  Court,  done,  performed  and  bestowed,  at  J^^2towT 
and  applied  oh  those  occasions :— On  a  writ  of  false  judgment,  assigning  that  it  did  not 
appear  that  the  potions,  dtc  were  applied  by  the  plaintiff  on  the  occasions  therein 
mentioned,  within  the  jurisdiction  of  the  court,  and  that  the  consideration  lor  the 
promises  was  'not  stated  to  have  arisen  there : — Held,  that  this  amounted  to  a  suffi- 
cient allegation,  that  the  potions-were  administered  within  the  jurisdiction :— And 
where  (he  jury  assessed  the  plaintiff's  damages,  besides  his  costs  and  charges,  at 
U.  8*.  64,  and  those  costs  and  oharaes  at  ISA,  and  judgment  was  entered  np9  that 
the  plaintiff  do  recover  against  the  defendant  his  damages,  costs,  and  charges  in  form 
-  aforesaid  assessed  by  the  said  Jury  at  K  ft*.  M.  5  and  also  7t  9*.  IW.  for  his  costs 
.  and  charges  aforesaid,  adjudged  of  increase  to  the  pjjaiiitiff,  and  wUh  his  sasent,  which 
said  damages  in  the  whole  amount  to  8/.  18*.  4rf.   Held,  that  the  Judgment  was  com- 
plete for  the  damages,  costs,  and  charges  assessed  by  the  jury ,  without  the  words 
"  at  XL  8t.  6tt,"  which  being  a  mere  miscalculation  and  minecessary,  might  be  re- 
jected as  surplusage. 
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tbe  special  instance  and  request  of  the  defendant,  in  and 
DuhbT  about  the  caring  and  healing  of  divers  hopes,  jnaves,  ami 
C^j^  geldings  of  the  defendant,  of  divers  diseases,  diacndere, 
and  maladies,  under  which  they  had  before  then  respec- 
tively laboured  and  languished ;  and  in  and  about  the 
endeavouring  to  heal  and  cure  divers  other  horses,  mares, 
and  geldings  of  the  defendant  of  divert  other  diseases, 
disorders,  and  maladies,  under  which  they  had  befoae 
then  respectively  laboured  and  languished }  and  for  divers 
potions,  draughts,  ointments,  medicines,  and  other  ne- 
cessaries, used,  administered,  and  applied  en.  tkote  occa- 
sions by  the  plaintiff,  at  the  like  request  of  the  defend* 
ant:  And  being  so  indebted,  he  the  defendant,  in 'consi- 
deration thereof,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Eclington  aforesaid,  and  within  the 
jurisdiction  of  that  Court,  took  upon  himself  and  faithfully 
promised  the  plaintiff  to  pay  him  the  said  S9*v  whenever 
afterwards  he  the  defendant  should  be  thereto  requested. 
The  last  count  was  on  a  quantttm  meruit,  and  in  which  it 
.  was  stated  that  the  plaintiff  had  found  and  provided,  admi- 
nistered and  applied  divers  other  potions,  draughts,  oint- 
ments, and  medicines,  other  necessaries  on  those  occasions. 
The  defendant  pleaded  the  general  issue ;  upon  which  is- 
sue was  joined.  The  jury  found  that  the  defendant  did  un- 
dertake! and  promise,  in  manner  and  form  as  the  plaintiff 
had  above  thereof  complained  against  him,  and  they  as- 
sessed the  plaintiff's  damages,  besides  his  costs  and  charges 
by  him  laid  out  about  his  suit  in  that  behalf,  at  the  sum 
of  1/.  8#.  6cL ;  and  those  costs  and  charges  at  the  sum  of 
12d. ;  and  thereupon  the  plaiptiff  prayed  the  judgment 
of  the  Court,  which  was  as  follows,  vix.—It  is  considered 
in  and  by  the  same  Court  here,  that  the  plaintiff  do  re- 
cover against  the  defendant  his  damages,  costs,  and 
charges  in  form  aforesaid,  assessed  by  the  said  jury  at 
1/.  8#.  6ri.,  and  also  lL  9s.  \0d.  for  his  costs  and  charges 
aforesaid,  by  the  said  Court  here  adjudged  of  increase  to 
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the  said  plaintiff  and  with  his  assent,  which  said  (Images        ism. 

in  the  whole  amount  to  8/.  18#.  4d. ;  and  the  said  defend*-        j^^ 

ant  in  mercy »  &c.    The  defendant  in  his  assignment  of 

false  judgment,  said,  that  it  is  not  stated  or  alleged,  oar 

does  it  appear  in  and,  by  the  said  first  and  last  counts  of 

the  said  declaration,  that  the  potions,  draughts,  ointment*, 

medicines,  and  other  necessaries  in  those,  counts  jespee* 

lively  mentioned,  were  used,  administered,  or  applied  by 

the  plaintiff  on  the  occasion?  therein  mentioned,  within 

the  jurisdiction  of  the  county  Court  afoeesaid;  and  also 

in  this,  that  the  consideration  of  and  for  the  said  sap 

posed  promises  and  undertakings  in  the.  said  declare* 

lion  mentioned,  does  not  appear,  nor  is  it  stated  or  *k 

leged  in  and  by  the  said  declaration,  to  have  arisen  or 

happened  within  the  jurisdiction  of  the  said  Court? 

is  it  stated  in  the  record  who  were  the  suiters  of  the  i 

Court  on  the  several  occasions  in  the  said  record 

tioned;  and  he  prayed  that  the  said  judgment,  for  the 

above  and  other  defects  in  the  jrepoid,  might  be  reversed 

and  altogether  held  for  nothing,  an  being  fake  and  of 

no  effect;  and  that  the  defendant  might  be  restored  to 

all  things  which  he  had  lost  by  occasion  of  the  said 

judgment,  &c. 

To  this  assignment  there  was  a  joinder  by  the  plain- 
tiff; and  the  cause  came  on  for  argument  on  a  former  day 
in  this  Term,  when 

Mr.  Serjeant  Lawet,  for  the  defendant,  stated,  that 
there  were  two  objections ;  one  to  the  form  of  the  deda* 
ration,  and  the  other  to  the  judgment.  First,  die  decla- 
ration is  bad,  as  it  omitted  to  stale  that  the  potions  and 
other  medicines  had  been  used  or  applied  by  the  plaintiff 
within  the  jurisdiction  of  the  county  Court.  The  whole 
of  the  consideration,  therefore,  does  not  appear  to  have 
arisen  within  such  jurisdiction ;  and  Mr.  SexjeaatWiitiamr, 
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18«.  in  a  note  to  Peacock  v.  Bell(a\  states  that  "  in  actions 
in  inferior  Courts,  it  is  necessary  that  every  part  of  that 
which  is  the  gist  and  substance  of  the  action,  should  ap- 
pear to  be  within  their  jurisdiction ; — therefore  the  consi- 
deration of  the  promise  must  be  laid  in-  the  declaration 
^rithin  the  jurisdiction;  and  the  omission  of  it  is  ertor, 
even  after  verdict : "  and  a  number  of  authorities  are 
referred  tfir  in  support  of  that  position.  And  in  Waldock 
v.  Cooper  (A)  it  was  held,  that  the  declaration  mast 
allege  that  goods  were  sold  and  delivered  within  the 
jurisdiction,  as  well  as  that  the  defendant  promised  within 
it.  Secondly,  the  objection  to  the  judgment  is  unan- 
swerable, as  it  is  not  co-extensive  with  the  verdict;  it 
ought  to  have  been  for  \L  9*.  6d.,  being  the  damages 
and  costs  assessed  by  the  jury;  and  the  judgment,  im- 
properly states,  that  they  were  assessed  at  1/.  8s.  6d.9 
thereby  omitting  the  sum  of  IQd.  assessed  for  the  plain- 
tiff's costs;  and.  which  consequently  vitiates  it  alto- 
gether.- The  judgment  must  be  either  reversed  or  af- 
firmed; and  whether  the  damages  therein  stated  be  too 
large,  or  too  small,  the  objection  is  equally  tenable  ;  for 
in  Rex  v.  Salomons  (c)  the  Court  said,  "  a  judgment  for 
too  little  is  as  bad  as  a  judgment  for  too  much."  In 
Heines  v.  Guie  (<Z),  in  error  on  a  judgment  in  assumpsit  in 
the  Tewksbury  Court,  where  the  jury  gave  a  verdict  for  8/. 
damages,  and  2d.  costs ;  and  the  judgment  was  entered 
that  the  plaintiff  should  recover  his  damages  assessed 
by  the  jury  to  8/. ;  and  also  90s.  for  costs  de  incremento, 
omitting  the  2d.  given  by  the  jury  for  costs ;  for  that  cause 
the  judgment  was  reversed.  In  Rolles  Abridgment  (*)  it 
is  said,  that  u  if  the  error  be  the  default  of  thfe  Court, 
though  it  be  for  the  advantage  of  the  party,  yet  the 

(«)  1  Wa».8rad.74,B.l. (ft)2Wila.  16 (*)  1  Term  Rep. 

252. — s —  M  8«  C  10  Via.  Abr.  tit.  Error.  (I.  c  12.)  pi.  3.    Yelr.  107. 

(«)  VoL  I.  tit  Error.  (Y)  i  35.  759.     Si  C.  Bac.  Ahr.  to.  Error. 

(K)4,220, 
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party  that  hath  the  benefit  by  it  may  assign  it  for  error ;  1839. 
for  the  contse  of  the  Court  ought:  to  be  observed/1  So  dijw? 
in  Beecher**  Case  (a)  it  is  stated,  that  "  divers  judgments 
have  be^n  reversed  in  the  King's  Bench,  because  the  judg- 
ment was  ideo  in  misericordid,  where  it  should  be  capiatur; 
and  yet  it  was  for  the  parties  advantage;  but  because 
the  judgment  was  erroneous,  and  the  error  of  the  Court 
in  giving  it ;  for  this  cause  it  hath  been  often  adjudged 
that  it  is  not  amendable,  but  that  the  whole  judgment 
shall  be  reversed."  So  in  Holmes  v.  Twist  e(b\  it  was  ad- 
judged, that  if  in  an  action  of  debt  it  be  found  that  the 
defendant  owes  the  plaintiff  5l.  and  the  jury  .assess 
damages  to  2d.  and  costs  2d.  and  after  judgment  is 
given,  that  the  plaintiff  shall  recover  debiium  it  damna 
pradkt>  to  fcrf.  and  no  judgment  is  given  for  the  costs ; 
though  this  is  for  the  advantage  of  the  defendant,  yet 
he  may  assign  it  for  error ;  because  this  is  the  error  of 
the  Court  to  alter  the  manner  of  judgment:"  and  the 
judgment  was  reversed  accordingly.  So  also,,  in  Bacon's 
Abridgment  (c),  a  distinction  is  taken  as  to  what  judg- 
ment shall  be  given  on  the  reversal  of  the  first,  viz.-  that 
"if  judgment  be  given  against  the  defendant,'  and  hq 
brings  a  writ  of  error,  upon  which  the  judgment  is  re- 
versed, the  judgment  shall  only  be  quod  judicium  reverse- 
tur;  for  the  writ  of  error  is  brought  only  to  be  eased  and 
discharged  from  that  judgment.  But  if  judgment  be 
given  against  the  plaintiff,  and  he  brings  a  writ  of  error, 
the  judgment  shall  not  only  be  reversed,  but  the  Court 
shall  also  give  such  judgment  as  the  Court  below  should 
have  given;  for  the  writ  of -error  is  to  revive  the  first 
cause  of  action,  and  to  recover  what  be  ought  to  have 
recovered  by  the  first  suit,  wherein  erroneous  judgment 
was  given."  .  Here  it  is  quite  clear  that  there  is  either  an 


(*)  8  Rep.  69  («).^-i — -  (*)  2  Bac.  Abr.  tit.  Error,  (K)  4i  220.   8.  C. 
1  Rol.  Abr.  tit.  Error.  (Y)  2.1. 40.  759. (c)  tit.  Error.  (M)  2.  230. 
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enorinthe  judgment,  iA  point  of  computation,'  or  an 
^Dcinr  omission  of  the  cdsts  assessed  by  the  jury ;  in  either  of 
Game*.  TrtAd*  easies  the  jndgment  is  erroneous ;  and  as  it  was 
given  against  die  defendant  below,  the  Court  have  no 
power  to  alter  or  give  a  right  judgment,  which'  they  might 
have  done  if  it  had  been  found  against  the  plaintiff  below. 

Mr.  Serjeant  Peake,  contrh.    Although  the  rule  laid 
down  in  Beeckets  Case  may  be  hi  strictness  correct,  yet 
Mr.  Justice  Butter,  in  Gamon  v.  Joties(a),  said,  that  "  it  is 
an  invariable  rale,  that  if  a  Judgment  be  more  favourable 
for  the  plaintiff  than  he  is  entitled  to,  he  carmot  take 
advantage  of  it*  because  he  is  not  injured  by  it."    In 
RoWt  Abridgment  (6)  it  is  said,  that  "if  *  jury  find  for 
the  plaintiff,  and  give  £r.  damages,  and  so  much  for  the 
costs,  and  the  clerk,  in  the  entering  thereof,  says  ft*, 
for  damages  and  so  much  for  costs,  and  so  much  pro  fii- 
eremtrto  qiut  hi  Mo  se  aftingurtt  to  so  much,  in  which 
sum  the  ft*,  is  not  comprehended;  this  shall  be  amended, 
bectts*  it  is  (he  defanlt  of  the  clerk  only  in  miscasting 
the  total  sum."    In  an  Anonymous  Case(c)  it  was  de- 
cided, that  if  a  judgment  be  below  for  the  plaintiff,  and 
error  is  brought,  and  that  judgment  reversed ;  yet  if  the 
record  will  warrant  it,  the  Court  ought  to  give  a  new 
judgment  for  the  plaintiff:  but  if  the  judgment  be  erro- 
neous, and  against  the  plaintiff  on  the  merits  of  the 
cause,  that  ought  to  be  reversed,  and  no  new  judgment 
given  for  the  plaintiff.     If  an  erroneous  judgment  be 
given  for  the  defendant,  and  it  is  reversed,  and  the  merits 
appear  for  the  plaintiff,  he  shall  have  judgment :  if  the 
merits  be  against  the  plaintiff,  the  defendant  shall  have 
a  new  judgment;  for  the  Court  are  to  reform  as  well  as 
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to  Affirm  or*  reverse  it.    In  William  v.  Wkfy{d)  U  wis       ^^ 
determined,  that  if  there  be  several  distinct  and  indepea-        t>vm< 
dent  judgments,  the  reversal  of  the  one  shall  not  affect       (^J^JP> 
the  other.    And  in  Short  v.  Coffin  {b),  tbe  Court  allowed 
a  judgment  against  an  executor  de  bonis  proprttt  to  be 
amended,  by  making  it  de  bonis  testatoris  «,  &c>,  after 
error  brought,  and  argument  in  the  Exchequer  Chamber. 

[Mr.  Justice  Richardson.  —  In  Heines  v.  Guie,  the 
case  of  Anger  v.  Brookhen  (c)  is  referred  to,  which  came 
twice  before  the  Court ;  and  where  it  was  decided,  that 
on  a  verdict  for  100/.  damages  and  6d.  costs,  a  judgment 
entered  quod  recuperet  damna  sua  ad  centum  libra*,  et  prb 
ineremento  10/.,  without  taking  notice  of  the  6d.  costs, 
was  bad :— and  a  reference  is  there  made  to  the  cases  of 
Daux  v.  Fellowes  and  Osborn  v.  Exton(d),  which  the 
Court  held  to  be  in  point,  and  made  a  rule  accordingly.] 

Mr.  Serjeant  Lowes,  in  reply*  Although  it  has  been 
said,  that  the  Court  may  amend  the  judgment,  or  give 
such  judgment  as  the  Court  below  should  hkve  given; 
still  the  rule  applicable  to  this  case  cannot  be  contra- 
dicted, viz.  that  if  judgment  be  given  against  the  defends 
ant,  and  he  bring  a  writ  of  error,  upon  which  the  judg- 
ment is  reversed,  the  judgment  shall  only  be  quod  judi- 
cium reversetur;  for  the  writ  of  error  is  brought  only  to 
be  eased  and  discharged  from  that  judgment  (e).  The 
case  of  Anger  v.  Brookhen  is  precisely  in  point \  and  al- 
though a  quote  is  added  by  the  reporter  at  the  conclusion 
of  it,  yet  it  does  not  affect  the  judgment  of  the  Court. 
Backer's  Case  contains  the  leading  principle  as  applic* 

(a)  Cro.EUz.  806. (b)  5  Burr.  373S. (c)  2  Show,  56, 88,  (/). 

(rf)  9  Vin.  Abr.  tit.  Error.  («.  •)  pi.  17.  566, (e)  See  2  Tidd. 
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1M*.        able  to  the  present ;  and  tbe  dictum  of  Mr.  Justice  Bnl- 
^££5T        ler  in  Gamon  v.  Jones,  must  be  taken  to  be  merely  refer- 
••  rible  to  a  judgment  in  replevin,  under  tbe  stat.  17  Car.1. 

c.  7.  Tbe  case  cited  from  Rolled  Abridgment  (*)  turned 
on  a  mere  question  of  amendment  on  account  of  the 
misprision  of  the  clerk,  and  not  on  an  error  of  the  Court 
At  all  events,  a  Court  of  Error  cannot  rectify  or  amend  a 
judgment  found  against  a  defendant : — if  they  could,  a 
writ  of  error  would  not  avail  him,  and  it  would  have  the 
effect  of  rendering  the  statutes  of  Jeofails  altogether 
unnecessary.  It  is  only  further  necessary  to  observe, 
that  in  William*  y.  White,  there  were  two  distinct  and  in- 
dependent judgments,  and  in  which,  objections  were 
made  to  the  process,  and  not  to  the  judgment  of  the 
Court. 

Cur.  Adv.Vult. 

Lord  Chief  Justice  Dallas  on  this  day  delivered  the 
judgment  of  the  Court  as  follows: 

The  first  error  assigned  is,  that  the  whole  of  the  con- 
sideration for  the  promises  made  by  the  defendant,  is  not 
alleged  to  have  accrued  within  tbe  jurisdiction  of  the  in- 
ferior Court;  but  it  is  alleged  that  the  work  and  labour 
done  by  the  plaintiff,  in  curing  and  endeavouring  to  cur$ 
the  defendant's  horses,  was  done  within  the  jurisdiction; 
and  it  is. further  alleged,  that  the  ointments  and  medicines 
which  were  used,  were  administered  and  applied  on  those 
occasions,  which  we  think  sufficiently  shews  that  they 
were  administered  and  applied  there. — The  second  error 
insisted  on  is,  that  whereas  the  jury  have  assessed  the 
plaintiff's  damages,  besides  his  costs  and  charges,  at 
1/.  8$.  6d.,  and  those  costs  and  charges  at  \2d.\  the 
Court,  in  giving  judgment,  have  omitted  the  costs  as- 
*  sessed  by  the  jury,  and  yet  have  awarded  costs  of  in- 

^«)  Page  905. 
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crease,  there  being  nothing  to  which  such  costs  of  increase        1822. 
can  attach  themselves ;  and  then  have  summed  up  to-        Dm* 
gether  the  damages  and  costs  of  iacreaae,  omitting  the       cwThf. 
costs  Assessed  by  the  jury,  which  it  has  been  contended 
vitiates  the  whole  judgment.    In  support  of  thk  objec- 
tion the  case  of  Heine$  v.  Guie  (a)  was  cited,  where  the 
jury  gave  a  verdict  fop  8/.  damagesr  and  2d.  costs; 
aod  the  judgment  was  ideo  conmdetaf  est  quod  the  plan** 
tiff  recuperet  dumm  sua  fir  jurat  predict'  asuuta  in  for* 
mi  pradicla  dd  B/.  necnon  40s.  pro  misk  H  custag  de  i*t 
crememi9  Gurim*  and  adjudged  error,  because  the  coals 
given  by  the  jury  were  omitted.— The  Case  of  Augtr  v* 
Bro*kke»(byh$  to  the  name  effect,  where  the  jury,  on  a 
writ  of  inquiry,  assessed  the  damages  a*  JOtf*  9ssd  S£ 
cost*  and  the  judgment  was  qm&d  pr&dict9  querent  recitpe* 
retdumm  tuapraditf  ad  cert  Jibm  per  inquisition*  predict' 
comperf  et  pro  increment*  JL;  and  the  Court  unwil- 
lingly held  this  to  be  error,  became  the  jary  had  ghm 
particular*,  and  found  so  mneh  for  damages,  and  so  muoh 
for  costa,  atod  dm  judgment  was  for  the  damages  only; 
which  they  rimwgh*  was  not  a  mere  miscalculation,  but  a 
total  omission  of  the  eosts  found  by  the  jury.    It  seems, 
that' if  the  Cbart  could  have  considered  it  a*  a  mere  mis- 
calculation, tbey  would  have  disregarded  the  objection : 
and  there  are  cases  which  would  have  warranted  them  in 
so  doing.    Viner's  Abridgment  has  been  referred  to  in  the 
course  of  the  argument,  and  the  case  of  Cater  v.  Goter(c) 
is  these  reported  as  follows  :•»-»"  In  an  action  upon  the  case 
upon  a  promise,  if judgment  he  given  for  the  plaintiff  upon 
demurrer,  and  a  writ  of  damages  awarded,  and  thereupon 
damages  taxed  to  35/.  and  upon  this  judgment  is  given 
quod  querent  recuperet  damna  prod*  *d  9fL  per  jitratores 
prmtT  et$$e$$a;  yet  this  judgment  is  not  erroneous;  because 
the  judgment  is  perfect  by  the  first  words,  quod  recuperet 

(•)  Yelr.  107.  ■(&)  2  Show.  56,  88. (c)  9  Vlp.  Abr.  tit 
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1822.         damna  pradicta,  without  more ;  and  therefore  the  summing 
Dunk1        uP  thereof  afterwards. is  but  surplusage;  and  therefore, 
this  being  mistaken,  it  does  not  vitiate  the  jodgment." 
So  in'  Moorecock  v.  Hooles  (0), "  in  an  action  upon  the  case 
upon  a  promise,  and  verdict  for  the  plaintiffs,  and  damages 
and  costs  given,  and  the  judgment  is,  quod  querent  recu- 
peret damna  sua  ad  6/.  per  juratores  pr&dictoi  in  forma, 
prcedkta  assetsa,   and  the  damages  and  costs  are  mis- 
taken, not  amounting  to  so  much ;  yet  this  is  not  erro- 
neous; for  this  is  only  a  miscasting,,  and  damna  pr&dt 
intends  only  those .  which  were  assessed ;  and  so    the 
judgment  is  not  for  more/'    Here  the  judgment  is,  that 
"  the  plaintiff  do  recover  against  the  defendant  his  da- 
mages, costs,  and  charges  in  form  aforesaid  assessed  by 
the  said  jury  at  \L  8s.  6d.  and  also  7L  9s*  lOd.  for  his 
cotfts  and  charges  aforesaid,  by  the  said  Court  here  ad- 
judged of  increase  to  the  said  plaintiff,  and.  with'  his,  as- 
sent, which  said   damages  in   the    whole  ~  amour*  t    to 
81.  18*.  id.£r  which  expressly  adjudges  the*  costs   and 
charges,  as  well  as  the  damages  assessed  by  the  jury,  but 
miscalculates  the  amount  of.  the  damages,  and   coats 
found  by  them.    The  judgment  is  complete  for  the  da- 
mages, costs,  and  charges  assessed  by. the  jury,  without 
the  words  at  "  1/.  8*.  6d."  which  being  a,  mere  mis- 
calculation and  unnecessary,  may  be  rejected:  as  surplus- 
age. .  So  the  additional  words,  "  which  said  damages  in 
the  whole  amount  to  8/.  18*.  4d."  contain  another  miscal- 
culation, and  being  unnecessary,  may  be  also  considered 
as  surplusage.    This  therefore,  will  not  vitiate  the  previ- 
ous judgment,  which  was  before  complete,  as  well  for 
the  damages,  costs,  and  charges  assessed  by  the  jury,  as 
for  the  costs  of  increase. 

Judgment  affirmed. 

(t)  9  Vin.  Abr.  tit.  Error.  (B.  b)  pi.  34.  57<L 
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Payne  t/.  Bailey.  *^*oni??, 

May  20th. 

This  was  an  action  brought  against  tbe  defendant  as  Where  the 
surety,  on  the  joint  and  several  bond  of  the  defendant  uhleda  ver- 
and  one  Richard  Lough,  the  principal,  and  John  Selby,  f*fa££ t0 
the  other  surety,  dated  tbe  27th  February,  1819,  in  the  andthearbi- 

■  r  i  ,..*i-  .         i  tratorawarded 

penal  sum  of  4000/.  conditioned  for  securing  the  payment  in  favour  of  the 
of  three  several  acceptances  of -the  said  Richard  Lough  made*? 'mate- 
therein  mentioned,  being  the  principal  sum  doe  to  the  J^  "jf'S116  iB 
plaintiff  from  the  said  Richard  Lough,  on  the  dissolution  which  the' 
of  a  co-partnership,  one  of  which  acceptances,  for  tbe  [o  the  Court,* 
sum  of  7661.9s.  id.  was  payable  two  months  from  tbe  ^r!!ed^kbC 
date  of  tbe  bond,  and  tbe  above  action  was  brought  to  tothearbitrator 
enforce  tbe  payment  of  that  sum,  as  the  first  instalment,  his  award,  bat 
tbe  other  acceptances  not  being  then  due.    The  defend-  woufd  nofac1- 
ant  pleaded,  first,  the  general  issue ;  secondly,  that  the  cede:  on  which 
bond  was  obtained  by  fraud,  covin,  and  misreprefcenta-  dered  the  rule 
tion,  by  the  plaintiff  and  certain  other  persons  in  collusion  £c  tf^^e?, 
with  htm ;  and  lastly,  that  the  bond  was  obtained  by  *||jj  Jj^'jjj* 
fraud,  covin,  and  misrepresentation :  upon  which  seve-  be  sec  aside, 

.     _        .  ...  and  the  plaintiff 

ral  pleas  issues  were  joined.  baring  taken 

At  the  trial  of  the  cause  before  Loid  Chief  Justice  %Ac™£own 
Dallas,  at  Guildhall,  and  a  special  jury  (obtained  at  the  ^!n^££ 
instance  of  the  defendant),  at  the  Sittings  after  Trinity  diet :— Held, 
Term,  1819;  after  the  defendant's  case  had  been  partly  atiedtothe0* 
gone  into,  a  general  reference  to  a  barrister  was  suggested,  ££*  of  ^^ 
which  was  acceded  to  by  counsel ;  and  it  was  thereupon 
ordered  by  the  Court,  with  the  consent  of  all  parties,  that 
a  verdict  should  be  entered  for  the  plaintiff  for  4000/. 
debt,  and  Is.  damages,  subject  to  tbe  award  of  a  barris- 
ter, to  whom  all  matters  in  difference  between  the  parties 
were  referred :  and  it  was  also  ordered,  that  the  costs 
of  the  suit  to  be  taxed,  should  abide  the  event  of  the 
•  l  2 
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the  Bpectal  instande  and  request  of  the  defendant,  in  and 
o2m  about  the  curing  and  healing  of  divers  horses,  mates,  and 
CM^m  gelding*  of  the  defendant,  of  divers  diseases,  disorders, 
and  maladies,  under  which  they  had  before  then  respec- 
tively laboured  and  languished ;  and  in  and  about  the 
endeavouring  to  heal  and  core  divers  other  horses,  mare*, 
and  geldings  of  the  defendant  of  divert  other  diseases, 
disorders,  and  maladies,  under  which  they  had  before 
then  respectively  laboured  and  languished  j  and  for  divers 
potions,  draughts,  ointments,  medicines,  and  other  ne- 
cessaries, used,  administered,  and  applied  on.  those  occa- 
sions by  the  plaintiff,  at  the  like  request  of  the  defend* 
ant:  And  being  so  indebted,  he  the  defendant,  in 'consi- 
deration thereof,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Eclington  aforesaid,  and  within  the 
jurisdiction  of  that  Court,  took  upon  himself  and  faithfully 
promised  the  plaintiff  to  pay  him  the  said  S9«.,  whenever 
afterwards  he  the  defendant  should  be  thereto  requested. 
The  last  count  was  on  a  quantum  meruit,  and  in  which  it, 
.  was  stated  that  the  plaintiff  had  found  and  provided,  admi- 
nistered and  applied  divers  other  potions,  draughts,  oint- 
ments, and  medicines,  other  necessaries  on  those  occasions* 
The  defendant  pleaded  the  general  issue ;  upon  which  is- 
sue was  joined.  The  jury  found  that  the  defendant  did  un- 
dertake and  promise,  in  manner  and  form  as  the  plaintiff 
had  above  thereof  complained  against  him,  and  they  as- 
sessed the  plaintiff's  damages,  besides  his  costs  and  charges 
by  him  laid  oat  about  his  suit  in  that  behalf,  at  the  sum 
of  1/.  8#.6cL;  and  those  costs  and  charges  at  the  sum  of 
f2dL;  and  thereupon  the  plaintiff  prayed  the  judgment 
of  the  Court,  which  was  as  follows,  viz.— It  is  considered 
in  and  by  the  same  Court  here,  that  the  plaintiff  do  re- 
cover against  the  defendant  his  damages,  costs,  and 
charges  in  form  aforesaid,  assessed  by  the  said  jury  at 
1/.  8#.  6d,,  and  also  7/.  9s.  lOd.  for  his  costs  and  charges 
aforesaid,  by  the  said  Court  here  adjudged  of  increase  to 
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the  said  plaintiff  and  with  his  assent,  which  said  (Images        ism. 
in  the  whole  amount  to  8/.  18$.  4d* ;  and  the  said  defend**        dumm 
ant  in  mercy*  &c*    The  defendant  in  his  assignment  of      Gmom. 
false  judgment,  said,  that  it  is  not  stated  or  alleged,  oar 
does  it  appear  in  and  by  the  said  first  and  last  counts  of 
the  said  declaration,  that  the  potions,  draughts,  ointments; 
medicines,  and  other  necessaries  in  those  coasts  respee* 
lively  mentioned,  were  ased,  administered,  or  applied  by 
the  plaintiff  on  the  occasions  therein  mentioned,  within 
the  jurisdiction  of  the  county  Court  aforesaid ;  and  also 
in  this,  that  the  consideration  of  and  for  the  said  sap* 
posed  promises  and  undertakings  in  the.  said  declare* 
tipn  mentioned,  does  not  appear,  nor  is  it  stated  or  «1+ 
leged  in  and  by  the.  said  declaration,  to  have  arisen  or 
happened  within  the  jurisdiction  of  the  said  Court ; 
is  it  stated  in  the  record  who  were  the  suitors  of  the  i 
Court  on  the  several  ocj&sjoos  in  the  said  record  men* 
tioned ;  and  he  prayed  that  the  said  judgment,  for  the 
above  and  other  defects  in  the  record,  might  be  reversed 
and  altogether  held  fpr  nothing,  an  being  fake  and  of 
no  effect;  and  that  the  defendant  might  be  restored  la 
all  things  which  he  had  lost  by  occasion  of  the  said 
judgment,  &c. 

To  this  assignment  there  was  a  joinder  by  the  plain- 
tiff;  and  the  cause  came  on  for  argument  on  a  former  day 
in  this  Term,  when 

Mr.  Serjeant  Lawu,  for  the.  defendant,  stated,  that 
there  were  two  objections ;  one  to  the  form  of  the  decla- 
ration, and  the  other  to  the  judgment.  First,  die  decla- 
ration is  bad,  as  it  omitted  to  stale  that  the  potions  and 
other  medicines  had  been  used  or  applied  by  the  plaintiff 
within  the  jurisdiction  of  the  county  Court.  The  whole 
of  the  consideration,  therefore,  does  not  appear  to  have 
arisen  within  such  jurisdiction;  and  Mr.  Serjeant  WWkwtt) 
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.  1822.  allowed  as  upon  aremanet.  Here,  ihe  order  of  reference 
Payne  was  discharged,  and  the  award  set  aside;  the  parties  were 
Baiusit.  consequently  pat  in  the  same  situation  as  if  no  award  had 
been  made,  and  therefore  the  plaintiff  was  entitled  to  the 
costs  of  both  trials,  a  verdict  having  been  found  for  him  in 
each.  The  rule  laid  down  by  the  Court  in  Burchall  v. 
BaUamy\a)  establishes  the  principle,  that  "in  all  cases 
where  a  cause  goes  down  to  trial,  and  goes  off  upon  any 
occasion,  without  the  fault,  contrivance,  or  management 
of  the  parties,  and  is  afterwards  brought  down  again  to 
trial ;  the  costs  of  such  former  abortive  going  down  to 
trial  shall  be  taxed  and  allowed  to  the  party  finally  pre- 
vailing, in  the  same  manner  as  if  the  cause  had  gone  off 
upon  a  remanet."  Independently  of  that  rule,  the  case  of 
Poole  v.  Seftcood(b)  is  precisely  in  point,  where  the  Court 
of  Exchequer  held,  that  if  a  cause  come  on  for  trial,  and 
be  referred,  and  the  arbitrator's  award  in  favour  of  the 
plaintiff  be  afterwards  set  aside,  so  that  the  cause  is  in 
consequence  subsequently  tried,  the  plaintiff,  if  he  ob- 
tain a  verdict,  will  be  allowed  the  costs  of  the  former 
trial :— and  here,  the  mistake  of  the  arbitrator  cannot  be 
ascribed  to  the  fault,  contrivance,  or  management  of 
either  of  the  parties  in  the  cause. 

Mr.  Serjeant  Vaughan  shewed  o&use  in  the  first  in- 
stance, and  submitted  that  the  Prothonotary  had  exer- 
cised a  sound  discretion.  -  In  point  of  fact,-  there  has 
been  only  one  trial;  the  subsequent  instalments  on  the 
bond  became  due  after  the  verdict  found  for  the  plaintiff 
at  the  first  trial,  and  before  the  arbitrator  had  made  his 
award;  and  as  those  instalments  were  altogether  omitted 
by  the  arbitrator  in  such  award,'  the  plaintiff  himself 
sought  to  set  it  aside,  although  it  was  made  in  his  favour; 
he  therefore  rendered  it  abortive  by  his  own  act;  and  it 

(«)  5  Burr,  2694. (A)  1  Price,  310. 
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was  tfaroagh  his  conduct  or  management  alone  that  the  1822. 
cause  Went  down  to  a  second  trial.  Besides,  the  Court  ?Zyxb 
merely  directed  that  the  award  should  be  set  aside,  but  _  ** 
made  no  order  for  a  new  trial.  The  proceedings  in  this 
case  bear  a  strong  resemblance  to  a  special  case  which 
has  been  insufficiently  stated,  or  where  the  jury  have 
found  an  insufficient  verdict;  and  in  the  case  of  The 
Worcestershire  Canal  Company  v.  The  Trent  Navigation 
Company  (a),  where  the  jury  found  a  verdict  on  which 
the  Court  could  give  no  judgment,  and  a  new  trial  was 
granted;  it  was  held,  that  the  party  ultimately  succeed* 
iog  was  not  entitled  to  the  costs  of  the  former  trial.  So 
here,  the  award  has  turned  out  to  be  insufficient  and  de- 
fective. This  case  cannot  be  assimilated  to  that  of  a  re- 
manet  where  the  trial  continues  in  progress,  and  the  party 
succeeding  is  entitled  to  the  costs  of  the  whole ;  although 
the .  same  principle  applies  where  a  cause  has  been 
referred,  and  no  award  has  been  made.  Here,  however, 
an  award  has  not  only  been  made  in  favour  of  the  plain- 
tiff, but  it  was  set  aside  by  his  own  act.  That  therefore 
distinguishes  this  case  from  Poole  y.  Selwood;  as  from 
the  report  of  that  case,  it  must  be  inferred,  that  the 
defendant  moved  to  set  aside  the  award,  and  thereby 
rendered  it  necessary  for  the  plaintiff  to  have  recourse  to 
farther  proceedings.  So  where  a  venire  de  novo  is 
awarded,  the  party  succeeding  is  only  entitled  to  the 
costs  of  the  second  or  last  trial.  Lickbarrow  v.  Mason  (b\ 
Bird  v.  Jppleton(c).  .  .,.    . 

Mr.  Serjeant  Hullock,  in  support  of  the  rule.  If  the 
arbitrator  had  awarded  the  plaintiff  50/.  and  it  was  mani- 
fest that  he  should  have  allowed  him  100/.,  the  latter 
wonld  clearly  be  entitled  to  move  to  set  aside  the  award; 
and  here  it  was  admitted  that  the  arbitrator  had  made  a 

(«)  2  Marsh. 475. «  (6)  STormRep.  131. (e)  1  Eait,  UK 
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i*&>j  mlstakfe  by  omitting  the  iasudmeote  and  *w>t  muted  by 
1  '  the  principal  bond.  It  was  therefore  Absolutely  nweir 
sary  that  a  second  trial  should  be  bad,  and  which  was 
ascribftble  to  the  defendant  atom*  as  he  would  not -ooiw 
sent  to  refer  it  back  to  the  arbitrator  to  reconsider  his 
award.  This  case,  therefore,  mast  he  governed  by  the 
rale  laid  down  in  Butchall  v.  Bellamy,  which,  applies  to 
this  Court  as  well  as  that  of  the  King's  Bench ;  oadia  the 
Worcestershire  Carnal  Company  v»  The  Trent  NavigatioB 
Company,  boihihe  plaintiffs  and  defendants  were  in  £auk; 
whilst  here,  the  plaintiff  was  obliged  to  go  down  to  a 
ofcw  trial,  through  the  conduct  or  management  of  the 
defendant  aluae*  in  not  sgraeiog  to  a  second  reference.  . 

Lord  Chief  Justice  Dallas^— It  has  been  admitted 
that  the  arbitrator  has  made  a  mistake  in  his  award;  and 
the  plaintiff  being  dissatisfied,  he  applied  to  the  Court 
that  It  might  be  referred  baek  to  bin*  to  reconsider  his 
award ;  to  whfch  the  defendant  wouM  *•*  consent*  The 
plaintiff,  thereupon  moved  to  set  aside  the  award  whieb 
the  Court  ordered ;  it  was  not,  therefore,  through  his  de- 
fault that  the  cause  went  down  to  a  second  trial.  The 
justice  of  the  ease  would  have  been  to  allow  the  arbitra- 
tor to  set  the  award  right ;  which  he  would  have  done,  if 
the  defendant  had  acquiesced  in  referring  it  back  to  him* 
If  tbe  costs  were  in  the  discretion  of  the  Court,  I  am  at 
present  strongly  inclined  to  think  that  the  plaintiff  is  en- 
titled to  the  costs  of  both  trials ;  but  I  wish  to  look 
*  into  the  case  of  Poole  v.  Selwood,  or  get  a  farther  account 
of  what  occurred  in  the  Court  of  J&chetfmr.  .It  is 
merely  stated  in  the  report  of  that  case,  that  the  award 
was  set  aside;  and  it  does  not  appear  whether  it  vras  at 
the  instance  of  the  plaintiff  or  defendant;  although  that 
would  not  make  any  material  distinction. 

Mr.  Justice  Pa  a  k.— The  only  question  is,  whether  the 


Bajlev. 
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tide  of  tfcitf  Coon,  as  to  where  a  party  who  succeed*  oil  iflffi. 
both  triafa  is  entitled  to  the  cost*  of  both,  is  applicable  £3*H 
to  the  present  case,  la  Zfte  Worcestershire  Canal  Com- 
pany v.  The  Trent  Navigation  Company,  Lord  Chief  Justice 
Gibbs  said  (a),  that  "  the  fallacy  in  the  argument  con- 
sisted in  supposing  thai  the  defect  in  the  former  verdicts 
proceeded  from  the  fault  of  the  plaintiffs;  but  it  was  not 
more  their  fault  than  that  of  the  defendants.'9  Here,  how- 
era;  there  has  been  no  default  by  the  plaintiff;  hut  the 
error  is  attributable  tf>  the  atfaitcatar  alone. 

Cur.  Adv.  Vutt. 

Lord  Chief  Justice  Dallas  on  this  day  delivered  the 
judgment  of  the  Court  as  follows  :— 

We  are  of  opinion  that  this  cause  must  go  back  to  the 
Prothonotary,  for  the  purpose  of  his  allowing  the  plain- 
tiff tbe  costs  of  the  original  trial.  The  award  was  set 
aside  on  account  of  a  mistake  of  the  arbitrator.  There  . 
was  no  default  by  either  of  the  parties  to  the  cause ;  but 
the  defendant  would  not  allow  the  award  to  be  rectified, 
by  referring  it  back  to  the  arbitrator.  It  appears  to  us 
that  he  improperly  resisted  it ;  in  consequence  of  which 
the  plaintiff  was  driven  by  necessity  to  a  second  trial. 
Taking,  therefore,  the  conduct  of  both  parties  into  con- 
sideration, we  think  that  the  plaintiff  is  entitled  to  the 
allowance  of  the  costs  of  both  trials. 

Mr.  Serjeant  Vanghan  applied  for  the  costs  of  the  re- 
.  ference* 

But  the  Court  observed,  that  they  would  not  interfere 
in  that  respect;  but  that  under  the  particular  circum- 
stances of  the  case,  they  would  confine  the  Prothonotary 

(«)  9lftrs*.ff8. 
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to  review  his  taxation  as  to  the  costs  of  the  original 
£ZX       Uiu]>  and  the, rale  thus  qualified  was  accordingly  made 


*, 


BaiLav,  Absolute  (a). 

(a)  See  Tidd's  Practice,  7th  edit.  922—3,  where  an  the  cnies  on  thb  sub- 
ject are  collected*    A»6  *e*  Smwtma*  v.  Fvmiiy,  I  fim.  &  Ctos.  100. 


wl^othu  Morris  and  another  v.  M'Grath. 

Where  the  de-  Ala.  Serjeant  Lowes,  on  a  former  day  in  this  Term,  had 
final  judgment,  obtained  a  rule  nisi  that  a  writ  of  supersedeas  might  issue 
SSjjtf hL  to  discharge  the  defendant  out  of  the  custody  of  the 
bg^ [*f  Marshal  of  the  King's  Bench  prison  as  to  the  plaintiff's 
ted  to  charge  suit  in  this  cause,  on  the  defendant's  entering  a  com- 
tionwitirintwo  mon  appearance;  and  that  all  the  proceedings  had  and 
2™J^^  taken  to  charge  the  defendant  in  execution  might  be  set 
render:  field,  aside  for  irregularity,  and  that  the  plaintiff  should  pay 
penedable,  al-  to  the  defendant  his  costs  occasioned  by  such  proceed* 
cans^Umtetf  *n88>  together  with  his  costs  occasioned  by  a  writ  of  /*o- 
to  be  removed  teas  corpus  issued  out  on  the  part  of  the  defendant  to  re- 
put  into  the  move  himself  from  the  custody  of  the  Warden  of  the 
Mu^ofKJB.  &ee*  to  l^e  Kings  Bench  prison,  as  well  as  the  costs  of 
immediately  on  this  application, 
charged  in 

He  founded  his  motion  on  an  affidavit,  which  stated, 
that  final  judgment  was  obtained  in  this  cause  in  Easter 
Term  1821,  that  the  defendant  surrendered  himself 
in  discharge  of  his  bail  to  the  Warden  of  the  Fleet  on 
the  3d  July  following,  being  in  Trinity  Term  in  that 
year;  on  which  day  he  served  the  then  plaintiffs*  at- 
torney with  a  notice  of  render.  That  no  further  proceed- 
ings were  taken  by  the  plaintiffs  against  the  defendant 
from  that  time  until  the  last  Hillary  Term,  when  the  de- 
fendant's attorney   was  served  with  an  order  that  the 
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plaintiffs  bad  caused  tbeir  then  attorney  to  be  changed.  **2* 
That  on  the  1 1  tb  Februaiy)ast  a  habeas  corpus  was  lodged 
at  the  Marshal's  of  the  King's  Bench  prison,  to  have 
the  body  of  the  defendant  in  this '  Court  on  the  return 
day  of  the  habeas,  being  the  -12th  February,  and  tbc 
last  day  of  the  last  Hilary  Term,  when  the  defendant 
was  charged  in  execution  at  the  plaintiffs'  suit.  That 
in  cbnsequence  of  the  defendant's  having  been  so  charg- 
ed in  execution*  he  was  put  to  the  expence  of  a  habeas  to 
remove  himself  from  the  custody  of  the  Warden  into 
that  of  the  Marshal  of  the  Kings  Bench}  where  he  bad 
the  liberty  of  the  rales. 

Mr.  Serjeant  Vaughan  now  shewed  cause ;  and  con- 
tended, that  although  the  defendant  was  entitled  to  be 
discharged  under  a  supersedeas,  as  he  was  not  charged  in 
execution  immediately  after  the  last  Michaelmas  Term, 
yet,  that  not  having  applied  for  it  during  the  ensuing 
vacation,  nor  during  the  whole  of  the  following  Hilary 
Term,  be  was  not  now  in  a  situation  to  do  so,  through 
his  own  neglect!  Although  in  Rose  v.  Christ  field  (a), 
it  is  laid  down,  that  where  a  prisoner  is  once  supersedable, 
he  is  always  so,  yet  it  must  be  understood  with  this 
qualification,  that  be  is  only  supersedable  so  long  as  hie 
remains  in  the  same  custody,  and  under  the  same  process. 
Therefore,  if  a  prisoner  be  supersedable  for  any  irregu- 
larity, he  cannot' take  advantage  of  it  after  he  is  charged 
in  execution,  supposing  he  has  an  opportunity  of  apply- 
ing on  that  ground  before  he  is  so  charged ;  and  here  it 
is  quite  clear  that  the  defendant  neglected  to  apply  for 
a  writ  of  supersedeas  in  due  time.  He  also  referred  to  the 
case  of  the  London  Assurance  Company  v.  Perkins  (fc). 
Besides/  here  the  defendant  did  not  Continue  in  the  same 
custody,  as  he  caused  himself  to  be  removed  by  habeas  to 

(«)  1  Term  Rep.  591.^ (6)  Id.  591,  n. 
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lftt<  die  XiJigV  B**cA  prison  immediately  on  hi*  being  ch*rg<- 
iiSSJi  ed  in  execution  in  this  Court-  The  rule  as  to  charging 
M'Gratm.  P™*0**8  in  execution  differs  in  this  Court  from  that  of 
the  King*  Bench,  as  in  the  former  (a)  it  U  requited  that 
the  plaintiff  shall  proceed  to  trial,-  or  final  judgment, 
within  three  Terms  inclusive  after  declaration,  and  shall 
cause  the  defendant  to  be  charged  in  execution  within 
two  Terms  inclusive  after  such  trial  or  judgment,  of 
which*  the  Term  in  or  after  which  the  trial  was  had  is 
reckoned  as  one  ;  but  here  no  notice  is  taken  of  the  trial, 
the  role  .Easter,  8  Geo.  L  being,  that  the  plaintiff  shall 
proceed  to  judgment  within  three  Terms  inclusive  after 
declaration,  and  charge  the  defendant  in  execution 
within  two  Terms  inclusive  after  judgment  against  bim. 
The  distinction  turns  on  whether  a  prisoner  be  supersede 
able  for  the  want  of  proceedings  before  or  after  judgment; 
for  iaXiitt  v.  Lowe  (b)  it  was  held,  that  a  defendant  su- 
perseded for  want  of  being  charged  in  execution  within 
two  Terms  after  judgment,  cannot  be  again  arrested  and 
taken  in  execution  upon  the  same  judgment ;  but  that  it 
was  otherwise  if  he  was  superseded  for  want  of  proceed- 
ings in  time  before  judgment  And  the  case  of  Clarke  v. 
Venner{c)  was  there  referred  to,  where  it  was  held,  that 
if  the  plaintiff  had  proceeded  to  judgment,  and  the  de- 
fendant was  discharged  for  the  want  of  being  charged  in 
execution,  he  should  be  totally  discharged,  and  could  not 
after  that  be  charged  in  execution.  By  the  rale  of  Court 
Hilary  26  Geo.  3.  if  there  be  a  trial  against  a  prisoner, 
he  is  supersedable,  unless  charged  in  execution  within 
two  Terms  afterwards;  and  in  Heaton  v.  fVittokcr  (d) 
it  was  decided,  that  if  there  be  final  judgment  against 
him  without  trial,  (which  is  what  is  there  meant  by 
final  judgment,)  then  he  is  supersedable,  unless  charg* 


(«)  HiL26Geo.3.  (&)  7  East,  330. (<•)  Cooke's  Cm.  Prtc. 

in  C.  P.  136 (<Q  4  Estf,  349. 
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ed  in  execution  within  two  Term*  after  such  final  judg-         im 
ment,  inclasive  of  the  Term  of  trial  or  final  judgment       Monm 
respectively.   That  case,  however,  tamed  on  the  dtetioc^      ^^^ 
tion  that  final  judgment  in  the  terms  of  the  rale  of  Court 
meant  final  judgment  without  a  trial.    Here  it  is  quite 
clear  that  the  defendant  was  at  one  time  supersedable, 
but  he  then  neglected  to  apply  for  asmpertedeat,  and  he 
thereby  lost  all  the  benefit  which  he  might  have  derived 
from  it ;  but  afterwards,  when  he  was  charged  in  exe- 
cution, he  caused  himself  to  be  removed  by  habeas  to 
the  King's  Bench  prison,  for  his  own  advantage  and  con- 
venience. 

Mr.  Serjeant  Lawes,  in  support  of  the  rule,  observed, 
that  it  had  been  conceded  to  him  that  the  defendant 
was  once  supersedable,  but  that  although  he  was  so* 
yet  that  he  did  not  apply  for  his  supersedeas  in  time; 
and  that  bis  causing  himself  to  be  removed  into  the  cus- 
tody of  the  Marshal  was  a  waiver,  although  he  bad  not 
been  charged  in  execution  in  due  time.    In  Rose  v.  Chris-  ' 
field,  interlocutory  judgment  was  merely  signed,  and  the 
defendant  having  removed  himself  into  the  Kings  Bench,  ■ 
disputed  the  regularity  of  that  judgment ;  and  the  Court 
there  took  a  distinction  as  to  cases  of  irregularity,  before 
or  after  final  judgment.    Bat  the  case  of  Heaton  v.  Whit-  ' 
taker  is  precisely  in  point,  where  the  Court  expressly  - 
held,  that  if  there  be  a  trial,  the  plaintiff  must  proceed 
to  judgment,  and  charge  the  prisoner  in  execution  within 
two  Terms  after  such  trial;  and  that  if  there  were  no 
trial,  then  within  two  Terms  after  final  judgment,  and    • 
that  final  judgment  meant  final  judgment  without  a  trial. 

The  Court  being  of  opinion  that  that  case  was  rightly 
decided,  and  that  the  present  defendant  had' been  irregu- 


lie 
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182*        larlj  charged  in  execution  at  the  suit  of  the  plaintiffs  be- 

Mo«mu      fore  he  had  caused  himself  to  be  removed  by  habeas  into 

M'Grath.     l^e  cu**ody  of  the  Marshal,  ordered  the  rule  to  be  made 

Absolute  without  costs  (<*). 


[a)  See  Tidd's  Practice,  7th  edit.  366, 377.    Impey's  Practice,  C.  P.  6tfa 
edit.  644. 


Monday,  Caldeb  v.  Rutherford  and  Two  others.  Executors.  &c. 
May  20th. 

When  g.  s.,  X his  was  an  action  of  assumpsit  brought  against  the 

iierthJpwith  defendants,  as  executors  of  James  Stuart,  deceased,  who 

anurroement  was  t^ie  *"^iving  partner  of  Gabriel  Stuart,  to  recover 

on  behalf  of  the  sum  of  100/.  stipulated  to  be  paid  by  the  latter,  by  an 

the  plaintiff  agreement  contained  in  a  letter,  bearing  date  the  2d 

teuton  of his"  November,  1818,  and  addressed  by  him  to  the  plaintiff, 


..-    -f  of  which  the  following  is  a  copy  : — 

a  particular 

description  to 

the  Lomdm  *<  I  agree  to  pay  you  100/.  in  consideration  of  your  not 

market,  andin  .     *  ..V  Jf  .  '  J       r 

particnlar  to      consigning,  directly  or  indirectly,  any  quantity  of  re- 

MeaffraJtr  frr  P*0^^  herrings  to  the  London  market,  made  up  for  the 

^"^JridS  "^  1*^**  market;  a°d  in  particular  to  the  house  of 

plaintiff declar-  Messrs.  J.  and  J.  Miller.,   This  agreement  to  be  in  force 

a^D^theeze^  *°r  l^e  8Pace  of  one  year  from  the  date  hereof;  and 

catortof  J.^  which  I  oblige  myself  to  fulfil  for  the  house  of  James 

Tiyed  g.  s.,  and  Gabriel  Stuart,  of  London. 
that  he  had  not  .        .  (Signed)  u  Gabriel  Stuart*9 


I  any 
herringa  to  the  -  • 

and  in  partial      The  declaration  contained  several  special  counts ;  but 

tar  to  the  bouse 

of  Messrs.  t£.  within  the  rear;  and  in  rapport  of  such  averment,  proved  that  he 
bad  not  conaigned  any  herrings  to  that  house.— Held,  sufficient  to  entitle  him  to  re- 
cover, aa  it  was  incumbent  on  the  defendants  to  shew  that  herringa  had  been  conaigned 
by  the  plaintiff  to  the  London  market.  Held  also,  that  the  action  wan  well  brought 
against  the  executors  of  J.  S.,  without  describing  bim  aa  the  surviving  partner  of  O.  S. 
in  the  declaration. 


r. 
RUTHBftPftfcD* 
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the  plaintiff  relied  entirely  on  the  fifth,  which  stated,  1822. 
that  in  consideration  that  he,  at  the  request  of  James  caldbr 
Stuart,  in  his  lifetime,  had  undertaken  and  promised 
the  said  James  Stuart,  that  he  the  plaintiff  would  not 
consign,  directly  or  indirectly,  any  quantity  pf  re-packed 
herrings  to  the  London  market,  made  up  for  the  West 
India  market ;  and  in  particular  to  the  house  of  Messrs* 
J.  and  A.  Miller,  for  the  space  of  one  year  from  the  2d 
November,  1818.  James  Stuart  undertook,  &c.  to  pay  the 
plaintiff  100/.  when  he  should  be  thereto  afterwards  re- 
quested. The  plaintiff  then  averred,  that  he,  confiding 
in  such  promise,  did  not,  at  any  time  during  the  space  of 
one  year,  consign  directly  or  indirectly  any  quantity  of 
re-packed  herrings  to  the  London  market,  made  up  for  the 
West  India  market,  and  in  particular  to  the  house  of 
Messrs.  J.  and  A.  Miller,  but  wholly  forbore  so  to'  do, 
according  to  his  promise ;  whereof  James  Stuart,  after  the 
space  of  one  year,  had  notice;  abd  assigned  for  breach* 
that  neither  the  latter  in  his  lifetime,  nor  the  defendants 
since  his  death,  had  paid  that  sum  to  the  plaintiff.  The 
defendants  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice 
Da/las,  at  Guildhall,  at  the  Sittings  after  the  last  Term* 
the  plaintiff  proved  that  the  agreement  was  in  the  hand- 
writing of  Gabriel  Stuart ;  that  he  was  in  partnership 
with  his  brother  James,  who  survived  him  ;  and  that  the 
plaintiff  did  not  consign  any  re-packed  herrings  to  the 
house  of  J.  and  A.  Miller,  for  the  space  of  one  year  from 
the  date  of  the  agreement,  although  repeatedly  urged  to 
do  so  by  Mr.  J.  Miller.  For  the  defendants,  it  was  ob- 
jected, that  this  evidence  was  insufficient ;  and  that  the 
plaintiff  ought  to  have  shewn  that  he  had  not,  during  the 
year,  consigned  herrings  to  the  London  market  generally, 
and  not  confined  his  proof  to  the  house  of  J.  and  A* 
Miller. 
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Mtt.  His  Lordship,  doubted  whether  thfe  plaintiffs  ought 

Q^2m»  no*  to  have  called  some  clerk,  to  prove  thai  he  had  not 
lUKwiroBOt  consigned  herrings  to  any  perskro  to  Loudon  daring  the 
year,  but  directed  the  jury'  to  find  a  verdict  for  him, 
damages  200/.;  and  gave  the  defendant  liberty  to  move 
to  set  it  aside  and  eater  a  nonsuit,  in  ease  the  Court  should 
be  of  opinion  that  such  evidetee  was  toceasary* 

Mr.  8erjeant  Ymxgkan,  on  a  former  day  is  this  Term, 
accordingly  obtained  a  mle  mm  on  thai  objection ;  and 
abo  submitted  tfaaft  She  declaration  was  insufficient,  m  it 
ought  So  haw  been  stated  therein  that  the  defendants 
were  the  exeesrtors  of  Josse*  Stu**tf  who  wa9  the  surviv- 
ing partner  of  hi*  brother  GtMd ;  and  that  they  shonid 
have  been  sued  as  such  executors;  and  that  as  the  name 
of  Gabriel  Stuart  did  not  appear  throughout;  the  whole 
of  the  declaration,  it  was  not  supported  by  the  agree- 
ment:; and  consequently  that  the  variance  was  fatal, 
indeed  the  action  ought  to  have  been  brought  against 
the  executors  of  G&Mel  Stuart,  aa  the  agreement  was 
made  and  signed  by  him  alone. 

Mr.  Serjeant  TaMy  now  shewed  cause ;  and  as  to  the 
latter  objection,  submitted,  that  the  case  of  Richards  v. 
Heather  (*5  was  a  decisive  answer— where  it  was  deter- 
mined, that  under  a  declaration  containing  onfy  one  set 
of  counts,  charging  the  defendant  in  his  own  right,  the 
ptaintHT  might  recover  one  demand  due  from  the  defend- 
ant individually,  and  another  due  from  him  as  a  surviving 
partner.  It  was  therefore  unnecessary  to  have  stated,  that 
the  defendant's  testator  was  the  surviving  partner  of  his 
brother.  Secondly,  as  to  the  insufficiency  of  the  plaintiff's 
proof,  k  was  only  incumbent  on  htm  to  shew  in  the  first 

(«)  1  Bam.  &  Aid.  29. 
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instance,  that  he  htaid  consigned  no  herrings  to  the  house'  1882. 
of  Miller  and  Co.  during  the  year  from  the  date  of  the  Caldbr 
agreement.  That  was  of  itself,  sufficient  to  establish  the  ^,^^,0 
allegation  in  the  declaration,  the  obligation  imposed 
on  the  plaintiff  was  not  two- fold,  and  he  made  out  a  primA 
facie  case,  by  shewing  that  he  had  made  no  consignments 
of  re-packed  herrings  to  Miller's  bouse  in  London,  the  pre- 
vention of  which  was  the  principal  object  which  induced 
Messrs.  Stuart  to  enter  into  the  agreement  with  him.  If  it 
were  incumbent  on  him  to  shew  that  he  had  made  no  con- 
signments to  London  generally,  it  would  be  next  to  an  im- 
possibility; '  for  no  clerk  or  servant  of  the  plaintiff  or  any 
wharfinger  or  other  officer,  could  speak  with  Certainty  to 
that  fact.  Besides,  the  averment  is  a  negative  averment, 
and  requires  no  proof  whatever,  as  the  negative  must  be 
inferred  until  the  affirmative  be  shewn ;  and  if  the  de- 
fendants intended  to  have  disputed  the  fact  of  the  plain* 
tiff's  not  having  sent  herrings  to  the  London  market, 
they  ought  to  have  come  prepated  with  proof,  and  shewn 
in  what  particular  instance  he  had  done  so.  The  general 
rule  laid  down  in  Rex  v.  Baiter  (a)  is,  that  if  there  be 
any  description  in  the  negative,  the  affirmative  of  which 
would  be  an  excuse  for  the  defendant,  the  proof  of  it 
lies  on  him.  Although  in  Williams  v.  The  East  India 
Company  (b),  it  was  held  that  in  an  action  by  the  owner 
of  a  ship  against  the  defendants,  for  putting  on  board  a 
quantity  of  combustible  and  dangerous  articles  without 
giving  due  notice  thereof,  it  lay  upon  the  plaintiff  to 
prove  this  negative  averment ;  yet  there  the  party  was 
charged  with  a  culpable  omission  or  breach  of  duty,  in 
which  case  only  the  general  rule  does  not  apply ;  as  it  is 
one  of  the  first  principles  of  justice,  to  presume  that 
a  person  has  acted  legally,  till  the  contrary  is  proved. 
The  same  principle  was  established  in  the  case  of  Rex 

(«)  5  Term  Rep.  84. (ft)  3  East,  192. 
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1822.  y.  Lord  HaUifax{a).  Although  those  cues  Hue  excep- 
Cajudbr  ti^118  to  ^e  general  rule,  they  yet  admit  the  uuiver- 
aaUty  of  it,  viz.  that  in  every  issue  the  affirmative  is  to 
proved ;  and  as  the  plaintiff  proved  that  he  bad  sen*  ■*» 
herrings  to  the  house  of  Milkr  and  Co.,  it  was  incum- 
bent on  the  defendants  to  have  contradicted  it,  or  shewn 
that  he  had  made  a  consignment  to  some  other  house  m 
London. 

Mr.  Serjeant  Vaughan,  in  support  of  the  rale.  The 
agreement  by  the  plaintiff  was  in  the  nature  of  a  condi- 
tion precedent,  and  he  should  have  shewn  thai  be  bad 
performed  it  by  satisfying  the  jury  that  be  had  not  con* 
sjgned  any  herrings,  as  therein  described,  either  to  Mitier 
and  Co.,  or  to  the  London  market.  In  WilliawBV.The 
Eos*  India  Company,  it  was  established  that  the  best  evi- 
dence must  be  given  of  which  the  nature  of  the  thing  is 
capable,  and  that  the  plaintiff  there  should  have  proved 
that  the  defendant*  did  not  give  notice;  and  far  that 
purpose  shonldhavecfedfted  either  die  man  who  deli  vered, 
or  he  who  received  the  cask  on  board,  to  shew  what  then 
passed.  So  here,  the  plaintiff  wight  have  proved  by 
calling  his  own  clerk,  that  he  had  made  no  consignments 
whatever  to  the  London  market  within  the  tine  stipu- 
lated for  by  the  agreement;  and  this  would  have  ob- 
viated every  difficulty,  and  <?ould  hav^been  done  without 
any  inconvenience,  or  great  ex  peace.  The  exception 
laid  down  in  William  v.  The  East  India  Company*  is  not 
confined  to  a  mere  breach  of  duty  ;  and  here  the  contract 
itself  should  be  looked  at,  and  reasonable  evidence  of  its 
performance  should,  at  all  events,  have  been  given  by 
the  plaintiff* 

Lord  Chief  Justice  Dallas.    It  is  not  necessary, 
(a)  BuU.Nl  Pri.  10k  edit,  by  Bridjman,  298  («). 
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Ac  facts  of  dm  particular  ease,  to  lay  down  any  1822. 
genenl  tale,  or  draw  any  distinction  between  begative  cmmvl 
mad  affirmative  averments.  The  leading  rule  is,  that  the  Rutli^r0ED# 
point  in  issue  mast  be  proved  by  the  party  robo  assert* 
the  affirmative;  and  the  case  of  William*  v.  The  Erne 
India  Company,  forms  an  exception  to  such  rule  ;  as>i* 
established,  that  where  the  law  presumes  the  affirmative 
of  any  fact,  the  negative  of  such  fact  must  be  proved 
by  the  party  averring  it  in  pleading.  Here,  however, 
some  evidence  was  given  by  the  plaintiff  in  proof  of  his 
negative  averment,  for  he  proved  that  he  had  caused  no 
consignments  of  re-packed  herrings  to  be  made  to  the 
house  of  Miller  and  Co.,  who  were  merchants  in  London. 
That  threw  it  on  the  defendants  to  shew,  that  some  her- 
rings of  that  description  had  been  sent  by  the  plaintiff 
to  other  houses  in  London,  or  to  the  London  market. 

Mr.  Justice  Pake.  The  plaintiff  gave  some  degree  of 
evidence  in  support  of  his  negative  averment,  and  I  there- 
fore think  it  was  incumbent  on  the  defendants  to  have 
proved  that  some  consignments  had  been  made  by  the 
former  to  the  London  market. 

Mr.  Justice  Burrough.  It  wouldhave  been  a  different 
case  if  the  plaintiff  had  given  no  evidence  or  shewn  that 
he  had  not  performed  any  part  of  his  agreement,  which 
was,  that  he  in  particular  should  consign  no  herrings  of 
a  specified  description  to  the  house  of  Messrs.  Miller, 
who  resided  in  London.  Such  house  may  be  considered 
as  forming  part  of  the  London  market,  and  the  plaintiff 
established  a  prknd  facie  case,  by  shewing  that  he  had 
made  no  consignments  of  re-packed  herrings  to  them  for 
one  year  from  the  time  of  making  the  agreement. 

Mr.  Justice  Richardson.    I  am  of  the  same  opinion  : 

MS 
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^*\        and  as  the  plaintiff  gate  some  evidence  to  sustain  the 

Caider       averment  in  bis  declaration,  it  was  incumbent  on  the  de- 

HirniBSfOKD,  fendants  to  have  contradicted  it,  or  shewn  that  he  had 

made  some  consignments  to  the  London  market ;  and  as 

they  did  not  do  so,  I  think  there  is  no  ground  to  disturb 

the  verdict  of  the  jury. 

Rule  discharged. 


END   OF  EASTER  TERM. 
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AND 
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IN  TRINITY  TERM, 

m  THE  THIRD  YEAR  OF  THE  REIGN  OF  GEO.  IV. 


Langlby,  Clerk,  t/»  Snbyd,  and  other*. 
Alcock  and  others  t/.  The  Same,  and  others. 

A  Case,  of  which  the  following  is  the  substance,  was  When  A.9 
sent  by  the  direction  of  his  Honour  the  Vice-Chancellor  S^^g^of 
for  the  opinion  of  the  Judges  of  this  Court :—  ■■  daughter  a 

OOOWtRQQ  DVD* 

Indentures  of  lease  and  release,  and  settlement,  dated  perty  totheuse: 
the  12th  and  13th  February,  1777,  were  made  and  exe-  J^,         te 


to  the  nee  of 

A,  a's  intended  husband,  for  file;  remainder  to  the  use  of  C  for  fife ;  remainder  to 
the  nee  of  the  lame  of  the  marriage,  in  strict  settlement  j  remainder  to  the  nee  of  A.  for 
ever;  and  A.  afterwards  devised  all  his  property  not  before  settled  on  his  daughter*! 
marriage,  to  theme  of  hie  widow  for  life;  with  like  remainders  to  the  use  of  fl.  and  C. 
aid  their  iasue  (subject  to  a  tera  for  tliepro^  :  remainder  to 

the  nee  of  C.  and  her  heirs ;  and  B.  and  C.  afterwaris  levied  a  fine  o/aU  the  beforemen- 
coned  premises  to  the  use  (subject  to  the  uses  in  the  settlement  and  will  mentioned) 


of  such  persona  as  C,  by  will  in  writing,  or  any  writing  of  appointment  purporting 
such  will,  to  be  signed  bv  her  in  the  presence  of,  and  attested  by  three  or  more  wit- 
nesses, should  appoint  (which  will,  or  writing  of  appointment  in  nature  of  a  will, 
C,  notwithstanding  her  coverture,  was  thereby  empowered  to  make)  j  and  in  the 
mean  time,  and  for  want  of  such  appointment,  for  the  whole  or  any  part,  to  the  use 
of  C.  and  her  heirs.  C.  bavin*  survived  B.9  by  whom  she  had  no  issue,  married  />., 
whom  she  also  survived,  and  then  died,  leaving  B,  an  only  son  by  !>.;  to  which  son 
C,  by  an  instrument,  purporting  to  be  her  will,  signed  in  the  presence  of,  and  at- 
tested by  three  witnesses,  left  all  her  estates  in  fee,  the  instrument  containing  a  pro- 
vision, that  the  property  should  go  over  to  C/s  sister,  in  case  of  £.'s  dying  in  C's 
lifetime.  B.  shortly  afterwards  died  an  infent,  intestate  and  without  issue  :— Held, 
that  the  instrument  executed  by  C.  did  not,  as  to  the  estates  comprised  in  the  fine, 
operate  at  law  aa  an  execution  of  her  power  of  appointment,  hut  as  a  devise  by  force 
of  her  interest— Held,  also,  that  JS.  took  by  descent  from  his  mother,  and  not  by 
purchase. 


Sheyd. 
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1832.  cuted  by  and  between  William Bowyer,  of  the  first  part ; 
L^Q^bt  Thomas  Ley  and  John  Goodwin,  of  the  second  part; 
Moreton  Walhouse  and  Arthur  Bowyer,  brother  of  the 
said  William  Bowyer,  of  the  third  part;  Edward  Wal- 
house  Okeover,  only  child  sad  heir  apparent  of  the  said 
Moreton  Walhouse,  of  the  fourth  part;  and  Margaret 
Bowyer,  daughter  and  only  child  and  heiress  apparent  of 
the  saiiWilliam  Boyyer,  pf  the  fifth  part; :  whereby,  after 
reciting  that  a  marriage  was  agreed  upon,  and  intended 
then  shortly  to  be  had  and  solemnized  between  the  said 
Edward  Walhouse  Okeover  and  Margaret  Bowyer,  by  the 
mutual  consent  of  their  respective  fathers;  and  farther 
reciting,  that  the  said  Moreton  Walhouse,  in  prospect  of 
the  said  intended  marriage,  had,  on  or  before  the  date 
thereof,  conveyed  and  assured  certain  estates  therein 
mentioned  of  him  the  said  Moreton  Walhouse,  to  the  use 
of  the'  said  Edward  Walhouse  Okeover  and  Margaret 
Bowyer,  his  then  intended  wife,  during  their  respective 
lives,  and  the  life  of  the  survivor,  with  remainder  for  the 
benefit  of  the  daughters  and  daughter,  younger  sons  and 
younger  son,  except  an  eldest  son,  with  remainder  or 
reversion  in  case  there  should  happen  to  be  no  such 
daughters  or  daughter,  younger  sons  or  younger  son,  to 
the  use  of  the  said  Moreton  Walhouse,  his  heirs,  execu- 
tors, administrators,  and  assigns  respectively:  it  was 
witnessed,  that  in  consideration  of  the  said  intended 
marriage,  and  of  the  settlement  and  conveyance  so  made 
as  aforesaid  by  the  said  Moreton  Walhouse,  and  for  set- 
tling and  conveying  the  manor,  capital  messuage,  and 
other  the  messuages,  farms,  lands,  tenements,  and  heredi- 
ments  thereinafter  mentioned,  to  such  uses,  upon  such 
trusts,  and  subject  to  such  provisoes  and  agreements  as 
thereinafter  mentioned,  and  for  making  a  provision 
for  the  said  Margaret  Bowyer,  and  the  issue  of  the  said 
marriage,  over  and  above  the  sum  of  2,000/.  which  the 
said  William  Bowyer  agreed  to  pay  to  the  said  Edward 


^ 
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WaUwrnm  OheOver ;.  arid  also  in  consideration  of  ten  shik  1822. 
lings  to  the  said  William  Bawyer  paid  by  each  of  them  laNgl*t 
the  said  Thomas  Ley,  John  Goodwin,  Moreton  Walhowe,  8tma. 
nod  Arthur  Sawyer,  he  the  said  William  Bawyer  did 
grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the 
said  Thomas  Ley  and  John  Goodwin,  their  heirs  and  as* 
signs,  the  manor,  &e.  therein  particularly  mentioned';  to 
hold  the  same  unto  the  said  Thomas  Ley  and  John  Good* 
win,  their  heirs  and  assigns,  to  the  uses  thereinafter  men- 
tioned, to  take  effect  from  the  solemnization  of  the  said 
intended  marriage,  viz.  to  the  use  of  the  said  William 
Bawyer  and  his  assigns,  during  his  life,  without  im- 
peachment of  waste ;  remainder  to  the  use  of  the  said? 
Thoma*  Ley  aikd  John  Goodwin,  and  their  heirs,  during 
Jus  life,  in  trust,  to  support  the  contingent  uses  and  es- 
tates thereinafter  limited ;  remainder  to  the  use  of  the 
mid  Edward  Walhame  Okevoer  and  his  assigns,  for  the 
term  of  his  life,  without  impeachment  of  waste;  re- 
mainder to  the  uae  of  the  same  trustees  and  their  heirs, 
during  his  life,  to  support  contingent  remainders;  re- 
mainder to  the  use  of  the  said  Margaret  Bawyer,  his  then 
intended  wife,  and  her  assigns,  during  her  life,  without 
impeachment  of  waste  ;  remainder  to  the  use  of  the  same 
trustees  and  their  heirs,  during  her  life,  to  support  con- 
tingent remainders ;  remainder  to  the  use  of  the  said 
Moreton  Walhouu  and  Arthur  Bawyer,  their  execatots, 
administrators,  and  assigns,  for  the  term  of  five  hundred 
years,  without  impeachment  of  waste,  upon  certain  trusts 
therein  mentioned,  for  the  raising  such  portions  and 
maintenance  for  the  daughter  or  daughter*,  younger 
son  or  younger  sons  of  the  said  intended  marriage,  ex- 
cept ao  eldest  son,  by  such  ways  and  means,  and  at  such 
times,  as  therein  mentioned ;  and  with  a  proviso  for  the 
ceasing  of  sueh  term  upon  such  trusts  being  fully  per- 
formed, satisfied,  or  discharged ;  remainder  to  the  use  of 
the  first  aad  other  sons  of  ttte  said  Edward  Waikeuse 
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1*22.  Okeaver>  on  the  body  of  the  said  Margaret,  his  intended 
Unouay  wife, ;  to  be  begotten,  and  of  the  heirs  of  their  respective 
Sn/td.  bodies  successively ;  remainder  to  the  use  of  the  daugh- 
ters of  the  said  Edward  Walhouse  Okeover  on  the  body 
of  the  said  Margaret  to  be  begotten,  equally  as  tenants 
io  common,  and  of  the  heirs  of  their  respective  bodies, 
with  remainder  or  reversion  to  the  use  of  the  right  heirs 
of  the  said  Wiliiam  Bmyer  for  ever. 

Soon  after  the  execution  of  the  said  indentures  of  the 
12th  and  13th  Feb.  1777,  the  marriage  was  solemnised 
between  the  said  Edward  Walhame  Okeaoer  and  Margaret 
Bowyer.  The  said  Wittiam  Bowytr  made  his  will,  dated 
the  26th  September,  1780,  duly  executed  and  attested  to 
pass  real  estates,  whereby  (amongst  other  things)  he 
devised  to  the' said  Thomas  Ley  and  Arthur  Bowyer,  their 
heirs  and  assigns,  all  and  every  his  real  estates  whatso- 
ever not  settled  on  his  daughter's  marriage  with  the  said 
Edward  Walhouse  Okeaoer  (except  certain  estates  therein 
mentioned,  which  the  testator  had  before  devised  to  trus- 
tees, in  trust  to  sell,  to  pay  his  debts),  subject  to  the  pay- 
ment of  such  part  of  his  debts  as  the  estates  so  speei6c- 
ally  devised  for  payment  thereof,  should  fall  short  of 
paying,  to  the  use  of  his  wife  Christiana  Bowyer,  for  the 
term  of  her  life,  without  impeachment  of  waste,  in  lieu 
of  dower;  remainder  to  the  use  of  his  son-in-law,  the 
said  Edward  Walhouse  Okeover,  for  his  life,  without  im- 
peachment of  •  waste ;  remainder  to  the  use  of  die  same 
trustees  and  their  heirs,  during  his  life,  in  trust  to  sup- 
port the  contingencies  and  estates  thereinafter  limited ; 
remainder  to  the  use  of  his  daughter,  the  said  Margaret 
Okeover,  wife  of  the  said  Edward  Walhouse  Okeover,  for 
her  life,  without  impeachment  of  waste ;  remainder  to 
the  use  of  the  same  trustees  and  their  heirs  during  her 
life,  in  trust  to  support  the  contingent  uses  and  estates 
thereinafter  limited ;  and  from  and  immediately  after  her 
decease,  subject  to,  and  charged  and  chargeable  with  the 
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sum  of  7,500/.  to  the  daughters,  younger  boas  or  younger 
son,  of  the  Mid  Afoon*  Walkome  Okeaver,  by  the  said 
Ifntgotofhis  wife,  by  such  ways  and  means,  and  payable 
ia  such  times  and  in  such  proportions  as  therein  men- 
tioned ;  to  the  use  of  the  first  and  other  sons  of  the  said 
Edward  Walkomm  Okeover t  on  the  body  of  the  said  Mar- 
garet his  wife,  and  the  heirs  of  their  bodies  respectively, 
successively;  remainder  to  the  use  of  the  daughters  of 
the  said  Edward  Walkoaee  Okeover  on  the  body  of  the 
said  Margarti  bis  wife,  equally >  and  the  heirs  of  their  re- 
spective bodies,  as  tenants  in  common ;  with  remainder 
to  the  use  of  his  said  daughter  Margaret  Okeover,  her 
heirs  and  assigns  for  ever.— The  said.  WUliam,  Bowyer 
died  on  ifre  3d  October,  1780,  without  having  revoked  or 
altered  his  said  will*  An  indenture,  bearing  date  the 
14th  October,  1786,  was  made  and  executed  by  and  be* 
tween*be  said  Edward  Walhouee  Okeover  and  Margaret 
bis  wife,  qT  the  one  part,  and  John  Sneyd,  of  the  other 
part,  whereby  after  reciting  the  said  indentures  of  lease 
and  release,  and  settlement  of  the  l£th  and  15th  February f 
tills  and  the  said  marriage  and  will  of  the  said  Wiltiam 
Bowyer,  and  the  death  of  the  said  William  Bowser,  and 
thai  the  said  ChriUiam  Bowyer,  the  mother,  was  then  liv- 
ing, aad  that  the  said  Edward  Walhmee  Okeover  had  not 
any  issue  by  .the  said  Margaret  his  wife;  and  also  recit- 
ing that  the  **id  Edward  tValhame  Okeover  and  Marga- 
ret his  wife,  had  consented  and  agreed,  and  were  desirous, 
that  the  reversion  and  remainder  in  fee  simple,  expectant 
on  the  determination  of  the  estates  for  life  of  the  said 
Edward  Walkome  Okeover  and  Margaret  bis  wife,  and  in 
default  of  issue  of  their  bodies,  of  and  in  the  manor  and 
the  several  other  hereditaments  and  premises  comprised 
io  the  said  therein-mentioned  ^indenture  of  release  and 
settlement,  and  whereof  the  said  Margaret  Okeover  was 
then  seised  by  virtue  of  or  under  the  limitations  contained 
in  the  same  indenture*  and  also  the  reversion  or  remainder 
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in  tee  simple  expectant  on  the  determination  of  lb*  several 
estate*  for  life  of  the  said  Christiana  Bowpr  ami,  Edward 
^*  Wattmme  Qkeoaer  and  Margaret  his  wife;  and  in  default 

"*  of  inwof  Ike  bod j  of  the  said  £dbmri  TFettome  Gfa* 
*mr  by  the  said  Morgan*  hie  wife*  and  whereof  the  said 
Margaret  Ofaotwr  was  then  seised  or  entitled  to  bj  virtu* 
pf,  or  under  the  will  of  bet  said  late  lather,  should  be  re- 
spectively limited,  settled,  and  assured,  in  such  manner, 
and  subject  to  such  power  of  appointment  by  the  said 
Margaret  Qkeoaer,  as  thereinafter  mentioned;  for  which 
purpose,  they  the  said  Edward  Walhouu  Qkeoaer  and 
Margaret  his  wile,  had  agreed  to  levy  snob  fine  as  therein- 
after mentioned:  it  was  by  the  said  indenture  wit* 
nested,  that  in  pursuance  of  the  said  agreement,  and  for 
settling,  conveying,  and  assuring  tbe  aforesaid  reversions, 
or.itseraionary  interests  in  fee  simple  of  her  the  said 
Margaret  Qkeoter,  of  and  in  thesaid  manor,  hereditament*, 
and  premises  thereinbefore  mentioned,  to  and  for  tbe  se- 
veral uses,  intents,  and  pmposes  thereinafter  limited,  ex- 
pressed, end  declared,  he  the  said  Edward  Walkou*  (Me- 
aner, for  himself  and  for  the  said  Margaret  his  wife,  their 
heurs,execatDrs,and  administ#ators,didoo*euant»  promise, 
and  agree  to  and  with  the  said  John  Saeyd,  bis  heirs  and 
assigns*  thai  they  thesaid  Edward  Wedhauea Okeooar  and 
Margaret  his  wife,  should  and  would,  at  the  ootts  and 
charges  of  the  said  Edward  Watkoaw Okexrver,  acknow- 
ledge and  levy  unto  the  said  John  Sneyd  and  his  hein,  a 
fine:  mr  omittance  de  droit  tamtam,  of  the  said  manor,  fee, 
in  the  said  thereinbefore  mentioned  indentures  of  lease 
and  release  and  will  mentioned  ;  and  it  was  thereby  de* 
dated  and  agreed  between  and  by  all  the  parties  to  tbe 
said  indenture^  that  the  aforesaid  fine  should  enure*  and 
the  conuaoe  and  conuzee*,  and  his  and  their  heirs,  should 
aland  and  be  seised  of  the  said  hereditaments  and  pre- 
teises  in  the  said  therein  reeked  indentures  and  will  men* 
tioned}  in  dm  int.  place,  to  corroborate,  strengthen/ 
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and  confirm  the  aeferul  uses,  estates,  teusta,  limitations,  lttfc 
mud  agreements,  in  and  by  the  said  reched  indentures  of  Cmuir 
release  and  settlement  and  will  respectively  limited,  e*-  sn^io 
{nested,  and  declared,  of  and  concerning  the  same  here* 
ditaments  and  premises  respectively,  antecedent  to  the 
remainder  or  reversion  in  fee  thereof  respectively  limited 
to  the  right  beirs  of  the  said  William  Hamper,  deceased, 
and  to  the  use  of  the  said  Margaret  Oketver,  her  heirs  and 
assigns  for  ever:  and  it  was  thereby  farther  declared, 
that,  subject  to  the  said  several  Uses  and  estates  so  by  the 
now  stating  indenture  intended  to  be  corroborated  and 
confirmed,  and  as  and  when  the  same  should  respectively 
end  and  determine,  die  said  fine  should  be  and  enure  to 
the  use  of  /such  person  and  persons,  and  for  such  estate 
and  estates,  and  in  such  parts,  shares,  and  proportions, 
and  for  such  intents  and  purposes,  and  subject  to  such 
provisoes,  restrictions,  and  limitations,  as  the  said  Mat* 
gmret  Okeover,  from  time  to  time  during  her  life,  by  her. 
last  witt  and  testament  in  writing,  or  any  writing  of  ap- 
pointment, purporting  such  will,  to  be  by  her  signed  and 
published  in  the  presence  of*  and  attested  by  thiee  or 
more  credible  witnesses,  and  which  will,  or  writing  of  ap- 
pointment in  nature  of  a  will,  she  the  said  Margaret 
Okeover  (notwithstanding  her  coverture>  was  thereby 
empowered  to  make,  should  direct  or  appoint  of  or  con* 
censing  the  same  premises,  or  of  or  concerning  any  part 
thereof,  and  as  well  for  want  of  such  direction  or  ap- 
pointment, as  in  the  mean  time,  and  until  such  direction 
or  appointment  should  be  made  or  given;  and  likewise 
subject  to  any  such  direction  or  appointment  as  should 
be  so  at  any  time  made  or  given,  where  the  same  should 
not  be  a  complete  and  absolute  direction  or  appointment 
of  the  whole  of  the  said  premises,  or  of  the  whole  estate 
or  interest  therein;  and  as  and  when  any  estate  or  inte* 
rest  therein,  or  any  part  thereof,  should  respectively  end 
and  determine,  to  the  use  of  the  said  Margaret  Okeover, 
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ibw.  ber  heir*  and  assigns  for  ever.  The  fine  by  the  said  in- 
Lanolkt  denture  covenanted  to  be  levied  was. duly  levied  in 
Skew.       Michaelmas  Term,  1786. 

Edward  JValhouse  Okeover  died  many  years  ago,  with- 
out leaving  any  issue  by  the  said  Margaret  his  wife  ;  and 
the  said  Christiana  Bowyer  also  died  many  years  since ; 
and  in  the  year  1797,  the  said  Margaret  Okeover  inter- 
married with,  and  became  the  wife  of  the  Rev.  Thomas 
Langley,  clerk,  who  died  in  1808,  in  the  lifetime  of  the 
said  Margaret  Langley,  leaving  issue  by  the  said  Mar- 
garet Langley,  a  son,  Thomas  Langley,  and  a  daughter, 
who  died  an  infant  in  the  lifetime  of  the  said  Margaret  j 

Langley,  and  before  the  making  of  the  said  Margarei  \ 

Langley's  w*"»  hereafter  set  forth.    Margaret  Langley,  \ 

the  mother,  was  at  the  time  of  making  her  will,  herein- 
after stated,  and  from  thenceforward,  down  to  the  time 
of  her  death,  seised  in  fee  simple  in  possession  of  certain 
real  estates  not  comprised  in  the  aforesaid  indenture  of 
the  14th  October,  1786,  and  the  fine  levied  in  pursuance 
of  the  covenant  therein  contained,  which  she  purchased 
after  the  death  of  the  said  Thomas  Langley,  her  husband ; 
bat  the  said  Margaret  Langley,  at  th£  time  of  making 
her  will,  bad  no  estate  or  interest  in  remainder,  reversion, 
or  expectancy,  other  than  as  hereinbefore  and  hereinafter 
appears. .  Margaret  Langley  made  an  instrument  in  writ-, 
'rig,  purporting  to  be  her  will,  dated  the  25th  August, 
1819,  and  which  was  signed  and  published  by  her  in  the 
presence  of,  and  attested  by  three  credible  witnesses,  who 
subscribed  their  names  thereto  in  her  presence;  and  such, 
will  was  in  the  words  and  figures,  or  to  the  purport  and 
effect  following  (that  is  to  say)  ;— 

"This  is  the  last  will  and  testament  of  me,  Margaret 
Langley,  of  SneUtone,  in  the  county  of  Derby,  widow, 
made  this  25th  Augmt,  1819*  in  sound  and  disposing 
mind,  memory,  and  understanding.  First,  I  will,  order, 
and  direct  all  my  just  debts  and  uiy  funeral  and  testa- 
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raentaiy  expenses,  to  be  duly  paid,  satisfied,  and  dis-  1822. 
charged  by  my  executors  hereinafter  named ;  and  I  give,  lamglrt 
devise,  and  bequeath  all  and  every  my  manors,  met-  sseyd. 
suages,  farms,  lands,  tenements,  hereditaments,  and  real 
estate  whatsoever,  whether  in  possession,  reversion,  re- 
mainder, or  ex  pectancy ;  and  all  and  every  my  household 
goods  and  furniture,  and  implements  of  household,  plate, 
lioen,  china,  farming  stock,  both  quick  and  dead,  ready 
money*  and  money  out  at  interest  in  the  bands  of  other 
persons,  upon  mortgage,  bonds,  notes,  or  other  securities, 
and  all  other  my  personal  estate  and  effects- whatsoever 
and  wheresoever,  unto  my  well  beloved  and  only  ,6hild 
Thomas  Langley,  to  hold  the  same  unto  and  to  the  only 
proper  use  and  behoof  of  my  said  child  Thomas,  his  heirs, 
executors,  administrators,  and  assigns  for  ever,  subject 
nevertheless  to  the  payment  of  the  following  legacies, 
which  t  give  and  bequeath  to  the  undermentioned,  per* 
90ns,  to  be  paid  at  the  expiration  of  twelve  calendar 
months  next  after  my  decease  (thai  ia  to  say)/1  [Here 
followed  several  legacies  to  the  brother,  sisters,  and 
friends  of  the  testatrix.]  "  Provided  always  nevertheless, 
and  I  do  hereby  declare  it  to  be  my  will  and  mind, 
that  in  the  event  of  my  said  son  departing  this  life  in  my 
lifetime,  without  leaving  lawful  issue,  all  my  real  and 
personal  estate  and  effects  hereinbefore  given/ devised, 
and  bequeathed  to  him  shall  (subject  to  the  legacies 
hereinbefore  mentioned)  go,  and  1  do  hereby  give,  de- 
vice, and  bequeath  the  same  unto  and  to  the  only  proper 
use  and  behoof  of  my  dear  sister  Sarah  Welch,  of  Fixe 
Ways  House,  Warwickshire,  to  her  sole  and  separate  use, 
her  receipt  standing  good  for  receiving  the  same,  and  to 
her  heirs  for. ever,  equally,  to  be  divided  between  and 
amongst  them  as  tenants  in  common,  and  not  as  joint 
tenants,  and  of  their  several  and  respective  hews,  execu- 
tors, administrators,  aod  assigns  for  ever :— And  whereas 
I  am  seised  of  dr  entitled  to  various  estates  on  mortgage, 
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os  subject  to  redemption  on  payment  of  certain  principal 
LliraLBv  mm*  advanced  by  me  upon  security  of  the  same ;  now  1 
ghm  and  devise  all  and  every  the  messuages,  lands,  te- 
nements, and  hereditaments  whatsoever,  wbeseof  I  was  so 
seised  or  entitled  by  way  of  mortgage,  with  their  and 
every  of  their  appurtenances,  and  aH  my  estate  and  in- 
terest therein,  onto  my  friend  Thomm$  Alcock,  of  Cfawdfc, 
his  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  of  the  said  respective  estates,  upon 
trust,  and  to  the  intent  that  he  the  said  Thomai  Ahock, 
his  heirs,  executors,  administrators,  or  assigns,  do  and 
shal^  on  payment  onto  my  executors  or  administrators  of 
such  sui*  and  sums  of  money  as  shall  be  due  or  coring 
upon  or  in  respect  of  the  said  several  mortgaged  pre* 
mme%  convey,  assign*  and  assure  the  sanwv  with  the  up- 
purtenanoes,  unto  or  for  the  person  or  persons,  who,  at 
the  time  of  making  such  respective  payment**  shall  be 
,  entitled  to  the  eqnky  oP  redemption  thereof,  and  ta  his, 
h«v,  or  their  heirs,  efcecutun,  administrators,  or  assigns, 
atwtdiug  to  the  nature  of  the  said  premise*  respectively. 
And  I  do  hereby  direct,  that  the  monies  which  shall  be 
received  for  or  in  respect  of  the  said  several  mortgages, 
shall  go  and  be  paid  and  applied  in  the  same  manner  as 
any  other  personal  estate  hereinbefore  given  and  be- 
queathed :«— And  lastly,  I  doheteby  nominate,  constitute, 
and  appoint  my  friends  Thomas  AlcoeU,  of  Cheadh,  Stof- 
fordstere*  and  Jamb  RidMe$denf  surgeon,  of  Ashbourne^ 
executor*,  of  this  my  last  will  and  testament*  and  guar- 
dians >of  the  person  and  estate  of  my  dear  child  Tk*mm$ 
LamgJty,  during  his  minority,  hereby  revoking  and  maJc* 
iag.  void  all  former  and  other  wEb  by  me  made  j  and  de- 
claring this  only  to  bit  and  Contain  my  last.  In  witness 
Whereof/9  tec, 

Mmrgarit  Lamgley  died  on  the  £**  February,  lttl,  at 
Uortpehtr/m  Frtmce,  leaving  the  said  Thmm  Lamgky, 
her  only  child,  and  heir  at  law,  who.  died  at  Jfartpe&sr, 
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on  the  f7tk  Marti,  iBftf,  an  infstat  of  Die  age  of  nine*  Ittfc 
teen  years,  or  thereabouts,  intestate,  unmarried,  and  Ukglky 
without  issue,  leaving  the  Rev.  John  Langley,  the  plain*  s*rti>. 
tiff  is  the  first  Mentioned  suit,  his  uncle,  and  hear  at  law, 
expert*  paUrmd,  and  EtiaabHk  Harriso*  and  &?»*  £&* 
&«**,  defendants  in  bath  the  said  saits,  his  coheiresses 
at  law,  es  parti  mattrnd.  Parts  of  the  estates  whereof 
the  said  .Margaret  Langley  was  seised  in  fee  simple  in 
possession,  and  which  she  purchased  after  the  death  of 
the  said  Thtmm  Langfej,  her  basbeod  as  aforesaid;  and 
also  part*  of  the  estates  comprised  in  the  said  indenture 
of  the  14th  October,  1786,  and  the  said  fine,  were,  at  the 
tine  of  the  said  Margate*  LangUy*  sinking  her  will*  in 
fare  to  variooa  person*  for  Uims  of  years,  and.  from  year 
tpyes*.  The  plaintiff,  Joh*  Jhrngfa*  cbiftasd  to  fate  cn» 
titled  to  the  estates  composed  it)  the  iadfcwtom  of  the 
HbQaober,  1736,  and  the  fine,  m  the  best  a*  la*  <«f  the 
said  Tkmui  L**gtmf$  tb*  so*  if  port*  pattrnd*  and  the 
defendants  Elixubetk  Oarrmm  and  Sarmi  Eton  Exm*sf 
claimed  to  be  entitled  to  such  estates  as  the  eohtnecssm  . 
at  law  of  the  said  Thorn*  taffeft  theaotf,  tmpmrUwm- 
tami. 

The  questions  for  the  opinion  of  the  Court  w«e*<~Fif4t* 
whether  the  instrument  dated  the  «5tb  Aug**¥  181& 
executed  by  the  said  Margaret  La4gfatf  does  as  to  the 
estates  comprised  in  the  said  indenture  of  the  14th 
October,  1786,  mid  the  said  tine;  operate  at  law  as  an 
execution  of  her  power  of  appointment,  or  as  a.  devise 
by  her  by  force  of  her  interest?. 

Secondly,  If  the  said  iwtrujnettt  operates  Qt  law  as  an 
execution  of  the  said  Murgartt  LpHgfaf*  power  of  ap- 
pointment, did  That*  Langby,  her  son,  take  by  purchase 
or  by  descent* 

TbmHy.  If  the  said  instrument  opemtes  at  tew  as  a  de. 
vjse  by  the  said  Mbrgartt  htngltf  by  fouee  of  her  interest, 
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did  .TOoum  Lamgley,  her  m,  take  by  purchase  or  by 
descent? 


Sbsyd. 


The  case  was  argued  in  the  course  of  the  last  Tern,  when 
Mr.  Serjeant  Letts,  for  the  plaintiff  as  paternal  heir,  sub- 
mittedthat  Thorn**  Langley  took  as  a  purchaser  under  the 
operation  of  the  instrument  executed  by  his  mother,  and 
consequently  that  his  heirs  ex  parte  paternd  Otast  sneeeed 
him  on  his  death.  The  object  of  the  indenture  of  1 7*6, 
whereby  the  power  was  created,  was  to  put  the  estate  in 
the  disposition  and  management  of  Margaret  Oheocer, 
afterwards  Margaret  Langley,  and  to  give  her  a  power  of 
appointment.  It  is  therein  stated,  that  Edmatd  Waikame 
(Meaner  and  Margaret  his  wife,  had  consented  and  agreed 
thai  the  reversion  and  remainder  in  fee  aimpte,  expectant 
on  the  determination  of  the  several  estates  therein  men- 
tioned, should  be  limited  and  -subject  te  such  power  of 
appointment  as  therein  contained,  for  which  purpose  tbey 
covenanted  to  levy  a  fine ;  and  then  fellows  the  power  of 
appointment  to  such  persons  as  sAe  should,  by  her  will,  or 
writing  of  appointment  purporting  such  will,  direct  or  ap- 
point. Although  the  word  "  will "  is  used,  it  must  be  taken 
as  being  synonimous  to  a  writing  or  power  of  appointment. 
It  is  quite  dear,  that  the  power  of  appointing  by-  wiH»  or 
by  any  writing  in  the  nature  of  a  will,  was  the  primary  ob- 
ject of  the  power;  and  it  is  only  in  default,  or  io  oase  of  an 
imperfect  execution  of  such  power,  that  the  ultimate  re- 
mainder is  given  to  the  heirs  and  assigns  of  Margaret  Lang- 
ley.  Besides,  she  might  have  executed  the  appointment  at 
any  time  during  her  life,  or  that  of  her  husband,  and  not- 
withstanding her  coverture.  With  respect  to  authority, 
there  is  no  case  similar  to  the  present,  either  in  form  or 
substance.  An  established  principle  is,  that  there  need • 
not  be  any  direct  reference  to  a  power,  in  the  execution 
of  it;  and  here  it  is  no  ground  of  objection,  that  the 
commencement  of  the  will  is  in  general  terms,  or  that  it 

.    1 
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has  no  direct  or  indirect  reference  to  the  power  itself*  1822. 
The  estate  is  not  charged  with  payment  of  the  debts  of  uZqult 
the  testatrix,  but  with  the  legacies  only  \  and  it  must  be  ad- 
mitted, since  the  decision  in  Chaplin  v.  Leroux(a),  that  the 
merely  charging  an  estate  with  legacies  is  not  of  itself  suf- 
ficient to  break  the  course  of  descent.  Although  the  word 
appoint  is  not  used  or  referred  to  in  the  instrument  executed 
by  her,  and  though  she  might,  bad  she  thought  proper  to 
hare  expressed  her  intention  that  she  meant  to  abandon  the 
authority  given  her  by  the  power,  and  resort  only  to 
her  general  interest,  yet  she  intended  to  convey  the  es- 
tates to  her  son  under  the  power,  and  it  could  only  be 
effected  by  that  means.  The  object  of  the  first  provision 
in  the  settlement  was  to  enable  her  to  appoint  in  the  order 
as  therein  directed ;  and  if  she  failed  to  make  such  an 
appointment,  the  ultimate  remaitfder  to  herself  and  her 
heirs  was  to  be  resorted  to,  in  order  to  provide,  in  the 
case  of  such  failure,  or  for  any  deficiency  in  the  execu- 
tion of  the  power.  She  was  a  party  to  the  deed  creating 
the  power,  as  w^ll  as  her  husband ;  and  it  was  the  evident 
intention  of  both  that  she  should  have,  the  power  of  ap- 
pointment during  the  life  of  both,  and  in  what  propor- 
tions she  pleased:  it  was,  therefore,  a  beneficial  power* 
If  the  instrument  executed  by  her  can  be  .construed  as 
a  valid  execution  of  the  power,  and  she  has  made  an  ap- 
pointment by  will,  the  person  .who  takes  under  it  must 
be  considered  as'  taking  as  a  purchaser ;  for  the  effect  of 
it  would  be,  to  give  him  that  which  he  could  not  take  by 
decent.  Where  a  power  is  well  executed,  it  must  be 
taken  in  substance  as  if  the  interest  of  the  estate  given 
was  given  by  the  original  deed ;  and  the  appointee  takes 
as  though  he  had  taken  under  -the  terms  of  such  deed* 
Although  the  appointment  is  by  will,  it  makes  no  differ- 
ence ;  for  this  is  not  a  case  of  appointing  by  deed  or 

(•)  5Mtn,&8dw.U. 
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*M&  by  will  only,  for  it  i*  to  appoint  by  will,  or  any  writ- 
ViNaLBT  ing  6f  appointment  in  nature  of  a  will,  considering  it 
Srwriv  throughout  as  an  appointment  only.  It  is  material  to 
ascertain  the  intention  of  Margaret  Langley,  as  to  whe- 
ther the  instrument  executed  by  her  should  operate  by 
appointment  or  by  will ;  for  the  case  of  Cox  v.  Chamber- 
lain  (a)  has  established  the  rule,  that  an  instrument  shall 
be  copstrued  either  as  an  appointment  or  a  release,  as 
will  best  effect  the  intention  of  the  parties :  and  that 
wheve  a  person  has  both  a  power  and  an  interest,  and 
the  instrument  is  adapted  to  convey  the  interest,  and 
the  intention  bf  the  patties  will  be  best  effected  by 
that  construction,  such  a  construction  shaH  prevail, 
'  although  words  of  appointment  are  used.  Applying 
that  principle  to  the  present  case,  the  intention  to  be 
collected  from  the  deed  of  settlement  was  to  gjve 
Margaret  Langley  a  power  of  appointment :  and  there  is 
no  inconsistency  or  objection  to  her  having  executed  it 
as  she  has  done  5  for  no  inference  can  be  drawn  as  jto 
whether  she  was  to  do  it  by  deed  or  win,  or  whether  the 
one  should  have  a  preference  to  the  other :  she  had  an 
option,  and  mad*  he*  election  by  the  execution  of  the 
instrument  in  question*  The  only  case  that  bears  any 
analogy  to  the  present,  is  that  of  Hurst  v«  The  Earl  of 
J¥tuchehta{b},  where  it  was  hqld,  that  an  appointment 
by  will  under  a  settlement,  operates  aa  a  common  devise ; 
and  that  the  appointee  in  fee  simple,  if  heir  at  law,  takes 
by  descent  and  not  by  purchase.  There,  however,  the 
deed  was  executed  by  the  wife  alope  before  the  second 
marriage ;  whilst  here  it  was  executed  by  the  hanband  and 
wife  after  marriage,  and  during  the  time  of  its  existence* 
Although  that  case  was  decided  by  the  Court  of  Slag's 
Bench,  on  a  case  sent  to  them  from  Chancery,  and  Lord 
Keeper  Henley  decreed  according  to  their  certificate ;  yet 

(«)  4  Vw.  631.  (b)  2  Burr.  879.    S.C.  1  Sir  W.  Bl.  187. 
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there  was  afterwards  an  appeal  to  tjbe  House  of  Lords,         1682. 
which  was  compromised  before  hearing.    That  case,      lajolek- 
therefore,  cannot  be  considered  as  an  absolute  authority;       swtd. 
and  although  it  bears  a  strong  resemblance  to  the  present, 
k  must  be  considered  a?  steading,  by  itself,  or,  at  all 
events,  as  a  very  extraordinary  decision ;  and  j&  does  nojt 
appear  to  have  been  since  recognised  or  acted  upon*— 
With  respect  to  the  second  question,  as  to  wbatfeer  the 
jattmaaant  operates  at  law  as  sot  execution  of  the  power    , 
^appointment;  if  tbe  disposition  to  Thomas  Langkf,  the 
sod,  be  compounded  of  the  power  pf  appointment  and 
ganesal  interest  of  his  mother,  and  be  takes  tbe  estate 
with  this  compounded  power  as  to  one  part  .at  least,  being 
that  which  tbe  law  would  not  give,  he  must  take  the  whote 
so  compounded  as  a  purchaser.  The  intention  of  tbe  par- 
ties most  pfletail :  and  although  Margaret  Langky,  in  the 
instrument  executed  by  her,  has  not  referred  to  the  power  of 
appointment  in  te**fs,  yet  she  has  done  that  which  the 
deedctefLttngAbe^wer  enabled  ber  to  do,  wa.  made  ^ap- 
pointment wtdre  first  instance,  by  which  tbe  estate  con- 
veyed to  bqr  sou  became  effectually  conveyed  to  him,  as 
it  was  not  nfcceasaty  ft*  Jher  to  resort  to  ber  general  interest. 
She  has,  therefore^  done  that  wbich  was  consistent  with 
the  power ;  and  although  the  words  of  the  instrument<exe- 
cuted  by.  her  aae  general*  yet  being  in  execution  of  that 
which,  she  had  the  poster  of  doing,  it  must  be  taken  to 
be  an  execution  of  the  power,  and  not  a  general  devise, 
as  if  she  had  an. estate  in  fee,  which  could  in  any  way  be 
made  the  subject  of  a  previous  settlement 

Mr.  Serjeant  Peuke,  cotttrA.  Although  tbe  case  con- 
tains three  questions,  the  seeond  is  included  in  die  gene- 
ral one,  vi$.  as  to  how  the  son  Thomas  took?  First, 
Uargapet  Langlty  has  made  a  will,  and  not  an  appoint* 
ment  under  any  power  which  was  created  by  the  deed  of 
1786.     Secondly,  whether  the  instrument  executed  by 
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182ft.  her  be  considered  either  as  the  one  or  the  other,  her  soft 
Lanousy  Thomas  took  by  descent,  and  not  by  purchase.  Tbe 
main  point,  however,  is,  whether  the  instrument  exe- 
cuted by  Margaret  Langley  is  an  execution  of  her  power 
of  appointment, .  or  a  will  made  by  her  as  hairing 
the  fee  simple  in  tbe  estates  in  question:  it  certainly 
must  be  taken  as  a  document  of  the  latter  description. 
Considering  the  circumstances  under  which  she  stood, 
and  originally  deriving  the  property  from  her  father,  she 
by  the  marriage  settlement  had  the  ultimate  remainder  in 
fed  during  her  coverture;  and  a  new  settlement -was 
made,  confirming  all  tbe  previous  estates,  and  giving  ber 
an  additional  power,  w.  that  she  by  will,  notwithstand- 
ing her  coverture,  might  dispose  of  that  estate  which  she 
bad  in  fee,  in  the  same  ni&ftner  as  ifahe  were  a  feme  sale. 
That  was  the  only  object  of  tbe  ptowet.  Did  tbe*v  the 
power  destroy  .any  interest  she  before  bad?  it  is  clear 
that  it  did  not  j  because  a  power  of  this  description  does 
not  .prevent  a  married  Woman  from  disposing  of  an  estate 
which  she  had  before,  and  which  the  law  would  give  her 
independently  of  the  power.  That  was  decided  in  tbe 
case  of  Pe*ne  v.  Peacock  (a),  where  the  wife's  estate  was 
conveyed  to  a  trustee  in  fee,  in  trust  to  pay  the  rents  and 
profits  during  her  life,  for  her  sole  and  separate  use ;  and 
after  her  decease,  in  trust,  for  such  uses  as  she  should  by 
will  appoint;  and  for  want  of  each  appointment,  to  her 
own  right  heirs  for  ever*  She  joined  with  her  husband  in 
conveying  the  estate  by  demise,  with  a  fine  to  a  mort- 
gagee ;  and  it  was  contended  for  her,  that  she  had  hot  a 
mere  naked  power,  without  any  interest,  and  could  not 
be  barred  by  the  fine  $  and  that  as  she  had  not  recited 
the  power,  it  was  nor  execution  of  it,-— But  Ix*d  Chan- 
cellor Talbot  held,  that  it  was  a  power  coupled  with  an 
interest,  and  that  she  had  the  same  estate  semaiaing  in 

(a)  Cas.  Temp.  Talb.  41. 
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far  as  she  bad  before ;  and  bis  Lordship  said,  "  It  mast  1B22. 
inevitably  follow,  that  aq  estate-  for  life,  limited  to  the  Langllt 
wife,  and  the  remainder  limited  to  her  own  right  heirs,  shbtd. 
io  default  of  any .  appointment  made  by  her  last  will, 
are  both  disposed  of  by  the  fine.  And  if  no  such  re- 
mainder had  been  limited  by  it,  as  the  estate  wa#  the 
wife's  own,  and  moved  originally  from  her,  whatever  was 
not  conveyed  would  have  remained  in  her,  and  conse- 
quently been  barred.  This  (said  his  Lordship)  answers  the 
objection  of  its  being  a  naked  power,'or  power  in  gross,  and 
so  not  barred  by  the  fine:  for  how  can  that  be  called  a 
naked  power  which  is  to  operate  and  take  effect  on  the 
party's  own  estate?"— Although  the  power  io  question 
enabled  Margaret  LamgUy  to  do  something  more  than  she 
otherwise  fliigfathavedone,stillit  did  notdeprive  her  of  any 
right  she  had  at  law  by  virtue  of  her  previous  interest.— It 
is  necessary  to  consider  what  her  interest  was,  and  whether 
she  intended  toexecute  this  power,  or  dispose  of  her  interest 
io  the  estate.  Itisawell  known  principle,  that  where  a  party 
has  not  a  bare  naked  power,  but  an  interest  accompanied 
by  a  power,  and  that  party  does  an  act  which  his  interest 
would  enable  him  .to  do  without  any  reference  to  the 
power,  such  acbsball  be  taken  to  have  been  done  in  pur- 
suance ot  the  interest,  and  not  in  consequence  of  the 
power  to  which  he  had  no  occasion  to  resort.  That  was 
established  in  Sir  Edward  CUerefs  Case  (a);  and  the  same 
principle  was  adopted  by  Lord  Alvauley  in  Cox  v.  Cham- 
beriaim:  and  Lord  Eidon,  in  Maundrell  v.  Maundreli 
said*  (*)  "  The  next  question  is,  whether  the  power  has 
been  executed.  The  authority  of  Sir  Edward  Cleerfs  Case, 
as  well  as  all  general  doctrine,  seems  to  furnish  this ;  that 
it  is  not  necessary  to  recite  that  a  person  means  to 
execute  the  power,  if ,  the  act  is  one  that  be  can  do  only 
by  that  authority.  Though  the  form  may  not  at  first 
*ugge*t  that  be  proposes  to  exercise  it,  the  purpose  of  the 

(a)  6  Rep.  18,  («). . (6)  10  Ves.  257. 
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XteL  act  makes  it  necessary  Iq  hold  that  he  did  intend  it.  On 
Lanolct  the  bther  hand,  it  is  id  general  clear,  where  a  party  has  both 
an  authority  and  an  interest,  and  does  an  act,  purport- 
ing lo  mean  to  pass  the  interest,  he  shall  be  held  to 
intend  that,  and  not  to  exercise  his  authority ;  and  his 
Lordship  afterwards  observed  (a),  "The  law  is,  that 
where  there  is  a  power  to  A.  to  appoint,  and  tit!  he  mates 
an  appointment,  or  for  want  of  appointment,  to  him  and 
his  heirs,  the  fee  in  the  mean  time  is  vested  in  him,  its 
that  qualified  fee,  to  yield  to  the  estate  to  arise  oat  of 
the  execution  of  the  power."  Here  it  is  qiiite  clear,  that 
Margaret  Langley,  independently  of  the  powet,  had  a  Tested 
interest  in  fee;  and  as  she  made  no  reference  to  the  power, 
she  tnust,  upon  general  principle,  be  taken  to  hate  exer- 
cised the  interest  she  had,  and  that  she  meant  to  devise 
under  that  interest,  and  had  no  intention  to  exercise  a 
power  to  which  she  had  no  occasion  to  resort.  If,  then, 
she  has  not  exercised  the  power,  bfet  merely  devised  the 
estates  in  question  to  her  heir  at  law,  the  instrument  made 
by  her,  if  considered  as  a  will,  is  nugatory,  and  gives  no 
more  than  the  law  would  have  given,  incase  no  such  will  had 
been  made.  Thonutt  Lang/ey,  therefore,  took  the  legal  estate 
which  the  law  gave  him,  viz.  an  estate  by  descent,  and  not 
as  a  purchaser  under  the  will  of  by  the  acts  of  his  ancestor. 
In  Clarke  v.  Smith  (b)  it  was  held,  that  where  the  same 
estate  is  devised  to  a  man  which  he  would  have  taken  by 
descent,  be  shall  be  in  by  descent,  notwithstanding  the 
possibility  of  a  charge,  as  the  devise  gave  him  the  same 
estate  the  law  would  have  given  him :  and  the  Court  there 
said,  that  it  Would  be  mbchievous  if  every  little  legacy 
should  alter  the  course  of  descent,  upon  which  the  heir 
might  plead  to  the  obligation  of  his  ancestor  riensper  de- 
scent. So  in  Allan  v.  Heber(c),  whefe  that  plea  was  pleaded, 
and  it  appealed  that  the  ancestor  had  devised  the  lands 
to  the  heir  for  payment  of  debts ;  it  Was  decided,  that  aot- 


(«)  10  Ves.  265.  (6)  Com.  Rep.  72.    S.  C.  1  Salk.  241. 
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withstanding  they  were  a  charge  on  the  land,  yet  the        1823. 
heir  was  in  by  descent,  as  the  tenure  was  not  altered.      Lanolby 
And  m  Utdgir  v.  Rowe(a)  it  was  determined,  that  where       snetd. 
a  person,  seised  as  heir  ex  parte  matermH,  devised  lands 
for  a  terns  of  years,  remainder  to  one  who  was  his  heir 
n parte  matentd,  the  latter  took  by  descent.     These  cases 
therefore  shew,  that  where  there  is  a  will  giving  an  betr 
that  which  the  law  would  give  without  such  will,  and 
only  incumbering  it  with  some  charge,  it  still  descends 
to  him  by  law,  and  not  by  the  gift  of  his  ancestors. 

[Mr.  Justice  Park.— The  rale,  as  applicable  to  this  case, 
is  thus  laid  down  in  Parker  v.  Kettip) :  "  Where  a  man 
does  such  an  act  as  cannot  be  good  by  any  other  means 
but  by  virtue  of  his  authority,  it  shall,  be  intended  to  be 
in  execution  of  his  authority;  bnt  where  a  man  has 
an  interest  and  authority,  and  does  an  act  without  recit- 
ing his  authority,  it  shall  be  intended  to  be  done  by  vir- 
tue of  his  interest ;"  and  Sir  Edward  Cleertfs  Case  is  re- 
ferred to  as  an  authority  in  support  of  that  position.] 

It  seems  unnecessary  to  touch  on  the  second  question, 
as  to  whether  Thomas  Langley  would  take  by  purchase 
or  descent,  if  the  instrument  made  by  his  mother  operated 
at  law  as  an  execution  of  her  power  of  appointment ;  for 
if  it  operates  as  a  devise  by  her  by  force  of  her  interest, 
that  question  will  not  arise.  Even  if  it  were  an  execu- 
tion of  the  power,  he  would  take  by  descent ;  for  the  rale 
of  law  is  the  same,  whether  the  power  be  executed  or 
not,  vis.  that  the  whole  act  is  nugatory,  as  it  gave  no* 
thing  to  the  heir  at  law  but  what  he  would  have  taken 
without  the  execution  of  that  instrument.  The  decision 
of  the  Court  in  the  case  of  Hurst  v.  The  Earl  of  Winched 
xa>  was  founded  on  legal  principles,  although  the  instru- 
ct 3  Lot.  127. (*)  1  U.  Rajrm.  6*.    9.  G.  1  8A.  9* 
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1822.  meet  thejre  most  be  considered  at  bn  appointment:  bat 
lJJJJ^  the  true  principle  to  be  collected  from  all  the  cases  is, 
that  whenever  an  estate  comes  to.  an  heir  by  the  will  of 
his  ancestor,  which  the  law  would  give  him  without  a  will, 
he  shall  take  by  descent,  and  not  under  the  will :  and 
here,  even  if  the  instrument  operated  at  law  as  an  ex- 
ecution of  the  power  of  appointment,  Tho$.  Langley  could 
only  take  by  descent,  and  not  by  purchase.  It  is  therefore 
nugatory  in  itself,  abd  his  paramount  title  must  prevail. 

Mr.  Serjeant  Lens,  in  reply.  The  question  is,  whether 
under  the  circumstances  of  this  case,  it  must  not  be  fairly 
inferred,  that  it  was  the  intention  of  Margaret  LangUy 
to  execute  the  power  which  was  the  main  object  of  the 
settlement,  rather  than  act  under  her  own  interest  in  ex- 
ecuting the  instrument  in  question.  It  his  been  said, 
that  even  if  such  instrument  operated  as  an  appoint- 
ment it  would  be  equally  nugatory  j  or,  fet  ail  events, 
that  it  would  have  no  force  as  such:  but  it  was  an  ex- 
tension of  the  appointment ;  and  if  it  were  executed  by 
her  as  such,  her  son  mfeit  takeupder  it  as  a  purchaser. 
It  has  been  mainly  contended  that  it  does  not  operate 
as  an  appointment;  although  however  she  made  no  re- 
ference to  the  power  in  terms,  yet  what  she  gave, 
arose  out  of  that  power,  independently  of  her  general 
interesu  It  is  clear  that  she  had  a  power  either  of  giving 
by  appointment  or  by  force  of  such  interest;  and  as:  she 
made  her  election,  and  executed  an  appointment,  her  son 
Thoma*  takes  under  it  as  a  purchaser,  as  the  law  will  not 
otherwise  give  him  such  an  estate.  The  decision  in  the 
case  of  Pemnts.  Pemcock  need  not  be  disputed,  as  there 
the  patty  did  not  act  under* the.  power;  but  here < the 
question  is,  whether  Margaret  LamgJey  did  not  so  act, 
and  whether  she  did  not  intend  to  comply  with  the  tenia 
and  regulations  of  the  deed  of  settlement.  She  might 
have  rejected  it  if  she  pleased ;  but  having  consented  to 
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h,  she  manifestly  intended  to  hare  ttcecme  to  the  power        102: 
alone,  and  not  to  pursue  the  course  she  might  otherwise     lmciubt 
have  adopted.    The  creation  of  the  power  was  in  sortie  » 

respects  more  beneficial  to  her,  for  she  might  have  dis- 
posed of  the  estates  in  parts,  and  at  different  times,  not 
merely  daring  her  coverture,  bat  at  any  period  of  her  life. 

[Mr.  Justice  Mechardwa^-Margant  Laagky  could  ( 
certainly  do  more  under  her  general  estate  than  she  by 
possibility  was  enabled  to  do  under  the  power,  which . 
could  onty.be  executed  by  a  will  or  other  instrument  to 
operate  after  her  death.] 

(Mr.  Justice  Bnrrougk<— It  appears  to  me  that  the 
power  could  be  of  no  possible  ose  to  Margaret  Langley  after 
she  beeaaie  a  feme  sole,  as  it  was  created  in  consequence 
of  her  former  coverture;  and  the  question,  is,  after  the 
death  of  her  first  husband,  did  it  not  merge  in  her  general 
estate,  which  was  no  less  than  a  fee  in  the  inheritance  T] 

Hie  power  was  not  corifined  to  her  during  her  cover- 
ture* aochalthough  she  derived  no  greater  advantage 
under  it,  stall  it  was  convenient  that  she  might  resort 
to  it  rather  than  to  her  general  interest  a»  owner  of  the 
inheritance ;  and  having  a  capacity  under  it  to  break  the 
descent,  she  intended  that  her  son  should  take  by  virtue 
of  the  power,  rather  than  as  heir  at  law  by  force  of  her 
interest ;  and  more  particularly  so/as  all  the  legacies  be- 
queathed by  her  were  to  the  branches  of  her  family  ex 
parte  pateruL*  In  cases  of  doubt  or  ambiguity,  the  law 
prefers  the  paternal  to  the  maternal  heir;  for  in  Goodright 
A. Alston*.  WdU,  Mr.  Justice  WilU*{a)  said,  "when 
the  question  is  between  those  of  the  paternal  and  those 
of  the  maternal  line,  the  Jaw  always  gives  the  pre- 
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WSfc  femtce  to  Ike  farmer."  And  although  the  rest  of  the 
Laiiolkt  Court  differed  from  hire  in  opinion,  still  they  did  not  do 
Sm vyp.  so  as  to  this  particular  pointy  bat  only  as  to  whether  the 
equitable  merged  in  the  legal  estate.  It  is  not  unreasonable 
to  suppose*  that  a  party  having  a  power  of  appointment 
of  this  description,  woold  give  an  entire  estate  to  the 
donee,  so  as  it  were  coupled  with  this  limitation,  viz. 
tfca*  U  sbbtild  go  to  the  paternal  rather  than  the  mater- 
nal line.  A  power  and  a  fee  may  exist  together ;  and 
.  where  a  power  k  hot  necessarily  absorbed  in  the  fee,  they 
may  be  considered  as  united*  Here,  then,  the  only 
question  is,  whether  Margaret  Langley  acted  under  the 
power  or  not.  It  having  been  studiously  provided  that 
she  sbotold  have  a  power  of  appointment,  the  fair  infer- 
ence is>  that  what  she  has  given  adapts  itself  most  pro- 
perly to  the  power,  and  in  the  absence  of  any  express 
declaration  by  her*  it  moat  be  presumed  that  she  did  not 
tnean  to  depart  from  such  power,  or  do  any  act  incoa- 
tfetent  irith  it.  It  is  no  answer  to  say  that  Thomas  Lang- 
let/  is  entitled  to  the  same  estate  independently  of  the 
instrument  executed  by  his  mpther,  for  he  must  take 
in  the  quality  find  character  in  which  it  is  given  him. 
".  Although  the  circumstance  of  charging  the  estate  with 
legacies  will  not  alter  the  course  of  desoent,  still  if  Mar* 
garet  LflHgUy  intended  to  execute  the  appointment  (and 
it  ia  sufficient  to  shew  that  she  had  a  strong  and  appa- 
rent fctention  to  do  so,)  the  consequence  is,  that  her  son 
takes  under  it  as  a  purchaser,  and  not  by  descent, 

Mr.  Serjeant  Taddjf  took  notes  for  the  plaintiffs,  and 
Mr*  Serjeant  Mullock  for  the  defendants ;  but 

Lord  Chief  Justice  Dallas  observed,  that  no  farther 
argument  was  necessary. 

Cur.  Adv.  Vuli. 
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The  following  Certificate  was  afterwards  tent  to  the        M» 

Vic^ChatodUr  :+-Tbi9  case  has  bfeen  argued  before  ua      Lasgls* 

by  Counsel.   We  have  considered  it,  and  aie  of  opinion,      Sjtstd. 

first,  that  tbe  instrument,  dated  tb*  2Mb  A*gW,  1819, 

executed  by  tbe  said  Margaret  Langfaj,  d>es  »o*>  as  to 

tbe  estates  comprised  in  tbe  said  indenture  of  the  14th 

October,  1786,  and  the  said  fine,  bperate  at  law  as  an 

execution  of  be*  power  of  appointment,  bat  as  a  devise 

by  her  by  force  of  her  interest    Secondly,  this  question 

does  not  arise-    ThihUy,  wis  are  <tf  opinion  that  Tkomat 

Langictfr  her  son,  todk  by  descent  front  bis  mother,  and 

not  by  purchase. 

—        R.J>AI*J*. 

J,  A.  Paul. 

J.  BUBEWGgU 
J.  RjCHAJUteON. 


The  AfrroairtiuGi»rB»AX,  and  the  Rev\  John  Mutt* 
and  others  v.  Wi&Kntso*f  and  others*. 

ACasb,  of  which  the  following  is  th*' substance,  was  ^^  nadera 
directed  by  the   Vtce-ChanceUot  tb  be  stated  for  tbe  deed  of  feoff- 

meat,  certain 

opinion  of  the  Judges  of  this  Court :— *  lands  were 

By  indenture  of  feoffment  of  two  parts,  bearing  date  fourteen  feof- 

the  1st  September,  1681,  and  made  between  Sir  Nichdd*  jgJg^^ 

Softer,  Knight,  Nicholas  Bainton,  and  Benjdmin,  Decrow,  •  ^^aater 

of  the  one  part,  and  Hugh  Mascal,  and  thirteen  other  children  of  all 

feoffees,  therein  respectively  named  and  described,  of  the  o^prnM^mS 

other  part;  and  which  indenture  was  duly  executed  by  |^p*?I*ded' 

all  the  parties  thereto; — Salter,  Bainton,  and  Dacrotr,  as  earring  the 

be  done  but  ltt  a  vestry  or  meeting  of  the  feoffees,  and  ten*t  least  of  the  inhmfci^ntt 
of  the  pariah  which  should  be  vestrymen  and  mot  feofeee,  la  a  vestry  to  be  held  by 
them*  and  a  power  of  removal  of  the  schoolmaster  was  riven-,  so  that  it  was  with 
the  atsseat  aad  agreement  of  the  feonVs  and  vestrymen,  or  the  more  part  of  them, 
which  should  be  assembled  in  vestry,  so  always  as  there  should  be  ten  at  least  of 
thevestrymeri  which  were  not  feoffees,  rote  at  the  holding  of  the  vestry  in  which 
the  patting  away  of  any  schoolmaster  ahoukl  be  agreed  upon  t~HeH,  that  mthoexc- 
cution  of  the  power  of  removal  of  the  master,  the  votes  were  to  be  taken  per  rapi- 
as,aadaotai«»s1hutothepffovbio^  "an  act  for 

the  regulation  of  parish  vestries." 
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1823.  well  in  consideration  of  the  ram  of  100/.  by  the  said 
ThTattor-  fourteen  feoffees,  as  by  the  residue  of  the  inhabitants  of 
wby-Gienbral  the  town  of  Enjteld,  in  the  county  of  MiddU$ex,  welt  and 
WiLxiNaon.  truly  paid  as  for  and  in  consideration  of  a  free-school/  for 
ever,  to  be  held  or  continued  for  the  instruction  of  the 
children  of  the  inhabitants  of  Enfield  aforesaid,  in 
the  cross  row  or  alphabetical  letters!  and  in  the.  arts  of 
writing,  grathmat,  and  arithmetic,  and  for  other  good 
considerations,  as  in  and  by  the  said  indenture  and  a  fcer- 
tain  schedule  indented,  to  the  said  indenture  annexed, 
expressed,  and*  declared  ^—granted  and  confirmed  to 
the  said  fourteen  feoffees  named  in  the  second  part 
of  the  indenture,  certain  lands,  hereditaments,  and  pre- 
mises therein  particularly  described,  to  have,  hold,  and 
enjoy  the  same,*  with  the  appurtenances,  unto  them,  their 
heirs  and  assigns,  to  the  only  proper  use  and  behoof  of 
them,  their  heirs  and  assigns  for  ever,  on  condition  never- 
theless to  fulfil  the  intentions,  conditions  and  consider- 
aUons  expressed  and  declared  in  a  schedule  to  the  said 
indenture  annexed,  which  was  made  between  the  same 
persons  as  were  parties  to  the  indenture  of  feoffment, 
and  was  duly  executed  by  them :— By  which  it  was  wit** 
nessed  and  declared,  that  the  [true  intent  and  consi- 
deration of  the  deed  of  feoffment  indented  onto,  that 
schedule  annexed,  was,  and  always  was,  that  the  per- 
sons in  the  schedule  mentioned,  and  feoffees  nominated 
in  the  said  deed  of  feoffment,  and  the  survivors  of  them; 
and  their  heirs,  should,  front  time  to  time,  thence- 
forth for  ever,  dispose,  order,  pay,  employ,  and  bestow 
20/.  of  good  and  lawful  money  of  England,  of  the  rents, 
issues,  and  profits  of  the  messuage,  lands,  tenements,  and 
hereditaments  mentioned  in  the  said  deed  of  feoffment, 
Tor  and  towards  the -maintenance  of -a  learned,  meet,  and 
competent  schoolmaster  to  keep  a  free-school  for  the 
teaching  and  instructing  of  the  Children  of  all  the  inha- 
bitants of  the :  said  parish  of  Enfield,  in  the  new-built 
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school  there,  in  such  arts  and  learning  as  were  me**  MM. 
tionad,  expressed,  and  declared  in  the  said  deed  of  feoff-  tab  attob- 
inent,  to  be  paid  quarterly,  by  even  and  equal  portions;  NBirfcG«*RRA«' 
and  should  dispose,  give,  pay,  and  employ  all  the  rest  Whjcinmv. 
and  residue  thereof  for  and  towards  the  relief  of  poor  otw 
phaas,  and  other  poor  and  impotent  people  of  the. said 
parish  of  Emfald  for  the  time. beings  and  to  any  other 
good  and  charitable  nses  to  be  done  and  performed  within 
that  parish,  except  so  much  thereof  as  should  be  suffi- 
cient to  pay  and  discharge  the  quit  rents,  and  all  other 
reprises,  together  with  all  such  other  charges  and  ex- 
penses as  should  from  time  to  time. thenceforth  grow  to 
be  doe  and. payable*  or ;upon  any  other  meet  and  reason* 
able  occasion,  to  be  laid  out  for,  apon,  and  about,)  or  by 
reason  of  the  said  premises,  with. this  intent,  declaration, 
and  meaning,  and  foil  agieementvbetween  all  the  parties 
to  .the  .said  schedule,  that. the.  said  feoffees  and  their 
.heirs,  and  all  others  Vho  thereafter  should  be  feoffees  of 
the  said  premises)  and .  (heir .  heirs  for  the  time  being, 
should  i*>t.detormioe*  agr^e  upon,  do,  or  perfect  any  act 
.or  thing  concerning  the  said  messuagf,  lands,  and  tene- 
menu  contained  in,  the  said  deed  of  feoffment^  or  the 
rent*,  issues,  or  profit*  thereof,  but  in  a  vestry,  or  meet- 
i*gqf  tie  saidfeqgm,  Qfld  ten  at  tie  font  of  tie  wka- 
bitanU  of  tie  wd  pamh,  of  JZnfieJdfor  the.  time  being, 
which  mere  vestrymen  in  tie  ,*4id,jw'<A»  ^nd  net  fences, 
in  a  vestry  to  be  held, by  Hem  w.the  cbambeff  over  the 
said  pew-built  school,  or  in  tfc  vestry  situate,  in  the 
parish  church  of  Enfold, .  upon  ,  public :  warning  to  be 
given  thereof  jq  the  same  parish  churqh  upon  the  Sunday 
in  the  forenoon  next  before  such  meeting,  or  reatry ;  the 
warning  to  be  given  immediately  sites  the  jemLof  divine 
service  «ud  sermon,  vif  any  them,  ahould.be,..  And. the 
parties  to.4be.said  schedule  did,  by  tteir  mutual  and 
v  general  agreement,  dominate,  elect,  and  choose  Richard 
t  Wa*d. to  btf  schoolmaster,  to  teach  the  childien  of  all  Jhe 
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W«*  mbabkants  of  die  said  parish,  being  or  to  be  scholars  in 
Tn«  An*^  the  said  free  school,  at  and  for  the  yearly  wages  afioae^ 
Hw-GBKHJut  ^.^  tQ  j^  pai(j  ^  ag0Teaaj(j;  a^j  1^1  wbeiwoever  the 

Wmjcihm*.  gajj  ISckard  Ward,  or  any  other  who  should  thereafter 
be  schoolmaster  of  the  said  free-school,  should  be  dead, 
■  avoided,  or  pot  wway,  or  departed  and  gone,  there  should 
be,  within  three  months  then  next  enseiwg,  one  other 
meet  scbool-mesfter  elected  and  chosen,  to  teach  the 
scholars  in  the  said  school  in  form  aforesaid,  so  as  the  said 
£Dte«sckool  should  not  at  any  time  thereafter  be  iinpro> 
vided  or  unfurnished  of  a  meet  and  compom*  atkoofc- 
master  by  the  space  of  dm*  amitfts  together  at  any 
one  time.  And  fata— mull  as  there  was  np  reason  bat 
that  every  sitmslmaster  of  the  said  school,  for  his  better 
fufumum,  upon  reasonable  warning,  so  that  the  said 
JfctfRes  and  other  parishioners  of  the  said  parish  for  the 
imiebei&gyshikddbenoteotnpened  lo  keep  him  any  longer 
that  they,  or  fahe  greater  number  of.  them  s&onid  like  V— 
Tie  farther  intent  and  meaning  of  the  said  schedule  was, 
that  the  said  RichafdWard,  and  every  other  person  which 
ahould  at  any  time  thereafter  be  elected  and  appofoltedto 
he  schoolmaster  of  Ae  said  school!  should,  before  he  inter- 
meddle to  be  schoolmaster,  enter  into  bond  unto  three  of 
the  feoffees  for  the  time  being,  in  sueh  competent  sent  of 
money  as  the  said  Feoffees  and*  vestrymen,  or  the  greater 
number  of  them,  should  nominate  and  appoint,  npoa 
condition  to  depart  and  give  6ver  from  and  for  being 
atihoolmatter  of  the  said  sdhool ;  and  also  to  yield  up  in 
a  peaceable  manner  the  possession  of  the  house  appointed 
for  hk  habitation  id  Enfield  aforesaid,  upon  one  half 
year's  warning  to  be  given  unto  him  by  the  said  feoffees, 
or  any  of  them,  so  it  were  by  and  with  the  consent  and 
agreement  of  the  said  feoffees  and  teetrymen,  or  the  more 
part  ef  them  fat  the  time  bting,  which  should  be  a$- 
aemMted  in  a  vestry  or  meeting  to  be  beM  as  aforesaid,  so 
always  as  there  should  it  ten  at  tie  least  of  the  vestrymen, 
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whkh  vere  not  feojeta,  vote  at  the  hotdisg  of  the  miry  18ft 
in  which  the  putting  away  of  any  echoobnaeter  should  tmbJ*tp»- 
be  determined,  concluded,  and  agreed  vpon;  and  also  *********** 
that  there  should  be,  yearly  and  every  yea?  for  ever,  by  Welsunok 
the  greater  number  of  the  said  vestrymen  for  the  time 
being,  in  a  vestry  to  be  held  as  aforesaid*  two  of  the  said 
feoffees  for  the  time  being,  nominated,  elected,  and  ap- 
pointed to  be  receivers  of  the  rents,  issues,  and  profits  of 
the  $aid  premises,  and  none  others,  for  one  yeas  thence 
next  ensuing ;  which  said  receivers  shook!  not  detain  or 
keep  the  same,  or  any  part  thereof,  in  their  or  'either  of 
their  own  custody,  hands,  or  possession,  longer,  than  the 
next  Sabbath-day  next  after  the  receipt  thereof,  upon 
which  day  they  should  cause  warning  to  be  given  of  a 
vestry,  in  form  aforesaid,  to  be  held  in  the  afternoon  of 
the  same  day,  at  which  vestry  they  should  bring  with 
them  all  such  money  as  they  should  have  received,  and 
so  mach  thereof  as  they  should  not  then  and  these  dia- 
burae  and  pay  away,'  by  and  with  the  consent  of  the 
feoffees  and  vestrymen  of  the  said  parish  for  the  time 
being,  or  the  greater  number  of  them,  so  as  these  were 
present  ten  at  the  least  of  the  said  vestrymen  which  should 
net  be  feoffees,  the  said  receivers  should  forthwith  lay  up 
in  the  storehouse  of  the  same  pariah,  in  a  chfiBt  these, 
under  their  locks  and  key*,,and  under  the  Jocks  and  keys 
of  sech  other  substantial  persons  of  the  .same  parish  as 
should  be  appointed  to  have  and. keep  the  residue  of  the 
keys  belonging  to  the  said,  storehouse  and  chests  therein; 
to  the  end  that  the  same  might  be  in  a  readiness  to  be 
paid,  employed,aiid  disbursed,  to  any  of  tbeusftaaforesaid, 
when  need  requiaed ;  and  that  none  of  the  said  feoffees  or 
their  heirs,  or  any  other  which  thereafter  should.be  feoffees 
of  the  said  premises,  should  make  or  graut  any  leqse  or 
estate  thereof,  or  of  any  part  thereof,  to  the  use  of  aoy  of 
themselves,  their  wives  or  children,  or  in.tru* t,  or  to  or  for 
the  benefit  of  them  in  anywise  or  should  have  or  enjoy  the 
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IS2L  same  by  lease,  or  by  any  other  means  whatsoever  during 
TbrAwe-  buc^  iime  *•  ^ey  should  be  feoffees  of  the  said  premises; 
MSY-GsfcBftAi.  oeither  should  tfiey  grant  or  lease  the  said  messuage  or 
Wiulimom.  land  bat  by  deed  indented,  and  witb  the  consent  of  the  said 
feoffees  and  vestrymen  for  the  time  being,  or  the  greater 
number  of  them ;  and  the  same  not  to  exceed  one  and 
twenty  years  in  possession,  nor  to  be  without  impeach- 
ment of  waste,  or  for  a  lesser  yearly  rent  than  the  best 
that  might  be  conveniently  gotten  for  the  same,  to  be 
pqid  upto  the  said  feoffees,  their  heirs  and  assigns,  and 
with  such  covenants  as  the  said  feoffees  and  the  vestry- 
men for  the  time  being,  or  the  greater  number  of  them, 
should  thipk  meet;  and  that  when  any  of  the  said  feof- 
fees should  dwell  on  t  of  the  parish  of  Enfield \  they  should, 
within  three  months  after  such  departure,  convey  all  their 
title,  8tc  unto  all  the  residue  of  the  said  surviving  feof- 
fees .which  should  then  be  inhabiting  in  the  said 'parish; 
and  if  they  should  refuse  to  release  as  aforesaid,  it  was 
agreed  that  none  of  the  said  feoffees  so  removed. should 
further  intermeddle  with  any  other  of  the  said  feoffees  in 
the  disposing  of  the  said  messuage  and  pseknises,  or  of 
the  rents,  issues,  or  profits  of  the  same  ;  and  that  when 
the  said  feoffees  should  be  all  deceased,  or.  gone  to  dwell 
.out  of  the  said  parish  of  Etjfieid,  except  five,  four,  or 
three  of  them,  at  the  least,  then  the  said  five,  four, 
or  three,  so  surviving-  and  inhabiting  the  said  pariah  of 
Enfield,  within  one  quarter  of  a  year  then  next  following, 
*  upon  a  reasonable  request,  add  at  the  costs  of  the  aaid 

five,  four,  or  three  surviving,  to  be  paid  out  of  the  revenues 
of  the  said  premises,  should  make  one  other  deed  of 
feoffment  indented,  by  which  they  should  enfeoff  four* 
-  teen  other  persons  at  the  least,  of  discreet  and  wealthy 
men,  then  inhabitants  of  the  said  parish,  to  be  elected, 
nominated,  and  chosen  by  the  vestrymen  of  the  same 
parish  for  the  time  being,  or  the  greater  number  of  them, 
at  a. vestry*  to  be  held  upon  public  warning,  to  be  given 
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MtS^mid  for  ibe  holding  thereof,  of  and  in  the  said        1832. 
messuage,  lands  and  tenements,  with  the  appurteriaticesi    The  attor* 
in  such  like  manner  and  form,  and-  to  the  like  intentl  «T-.GwiSBAt 
and  purposes  in  all  respects,  as  iii  the  said  deed  of  feoff-    Wilwmon. 
ment  and  of  the  said  schedule  indented,  are  expressed 
and  specified;  and  upon  the  like  declarations,  that  the 
said  other  persons,  to  whom  the  said  deed  of  feoffment 
should  be  made,  should  likewise  observe,  perform  and  ful- 
fil, all  the  intents,  uses  and  purposes  contained  in  the  said 
schedule,  or  id  any.  other  schedule  annexed  to  any  such 
new  or  other  deed  of  feoffment ;  the  same  schedule  com- 
prehending punctually  and  particularly  the  same  intent; 
meaning  and  declaration,  in  the  said  schedule  mentioned 
and  expressed. 

Livety  of  seisin  of  the  several* hereditaments  and  pre- 
mises comprised  in  tbe  aforesaid  indenture,  was  duly  given 
to  the  several  feoffees  therein  named,'  and  the  defendants- 
in  this  suit  are  the  present  feoffees  of  thef  said  charity 
estates.  .  ./;•'-.• 

-  In  the  month  of  April,  1791,  the  plaintiff,  John  Milne, 
was  duly  elected  and  appointed  to  be  master  of  the  said 
free-school,  and  upon  such  occasion  he  gave  a  bond  to 
resign  that  office,  as  directed  by.  the  schedule  annexed  to' 
tbe  said  indenture  of  feoffment. 

The  question  for  the  opinion  of  the  Court  was,  whether 
in  the  execution  of  the  power  of  removal  given  by  the 
schedule  annexed  to  the  said  indenture  of  feoffment, 
dated  the  Ut  September,  1621,  to  tbe  feoffises,  of  the 
charity  and  vestrymen  of  tbe  parish  of  En/kM,  the  votes 
were  to  be  taken  per  capita,  ot  according  to  the  provi- 
sions of  the  act  of  parliament  passed  in  tbe  58th  year  of 
the  reign  of  his  late  Majesty  King  George  the  Third, 
intituled,  ".An  act  for  the  regulation  of  parish  ves- 
tries?" • 

The  case  came  on  for  argument  in  the  last  Term,  when 
▼ol.  .vii.  o 
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iffiB.  Mr.  Serjeant  Hulloek  for  tbe  plaintiff*,  aabnu*ed£  ^iai 

Thbatto^  lb*  wte*  ought  to  be  taken  per  capita,  without  any  refer* 
***********  mce  t0  t^  aatute.  in  o^j  to  illustrate  this,  it  is  only 
Wilxiimov.  necessary  to  look  at  the  schedule  to  tbe  deed  of  feoff- 
ment, by  which  tbe  mare  part  of  the  feoffees  arid  vestry- 
men were  to  consent  to  the  removal  or  patting  away  of 
the  master.  It  is  evident  that  the  majority  of  persons 
assembled  was  thereby  intended  to  decide,  if  the  votes 
were  not  to  be  taken  per  capita,  tbe  feoffees  might  always 
be  outvoted,  and  tbe  School  be  completely  in  the  hands 
of  tbe  vestrymen.  Hie  statute  58  Geo.  S,  applies  only 
to  parish  vestries ;  and  the  legislature  did  not  intend  to 
interfere  with  or  Rescind  the  powers  given  to  feoffees  and 
vestrymen  under  a  particular  deed.  According  to  the  third 
secticft)  of  that  statute,  inhabitants  rated  to  die  relief  of 
tbe  poof  are  entitled  to  give  six  votes  each,  if  properly 
qualified  in  point  of  property.  But  the  eighth  section 
provides,  that  nothing  in  that  act  shaU  affect  the  powers 
of  any  vestry  or  meeting,  holden  by  virtue  of  any  special 
act  of  any  ancient  and  special  Usage  Or  custom,  or  change 
Otfaflectthe  right  or  manner  of  voting  in  any  vestry  Or  ineet* 
iog  so  holden.  Here,,  the  feoffees  and  vestrymen  held  their 
meetings  either  under  a  special  usage,  of  the  provisions 
contained  in  tbe  schedule  to  the  deed.  They  derived  no 
power  but 'from  tbe  deed ;  and  it  is  quite  elear,  that  pre- 
viously to  the  passing  of  the  68  Geo*  9,  they  must  have 
voted  per  capita ;  therefore,  whether  they'  assembled  ac- 
cording to  a  special  usage  or  custom,  or  not,  they  fall  ex- 
pressly within  the  exception  in  the  act.  Therefore,  ytw- 
curiqae  via  datA,  the  votes  of  the  feoffees  and  vestrymen, 
as  described  in  the  schedule  to  the  deed  of  feoffment,  must 
be  taken  per  capita,  and  not  according  to  the  statute. 

Mr.  Serjeant  Taddy,  contrcL.  The  votes  in  this  case 
must  be  regulated  according  to  the  provisions  of  the 
statute  £8  Geo.  3.  c.  69 »  as  from  tbe  language  of  the 
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deed  of  feoffment  and  schedule  thereto  annexed,  the        1882; 
power  of  voting  must  be  exercised  as  in  the  cases  of  TaMkrrom- 
parish  vestries;  and  the  letter  of  the  deed  cannot  be   iw^GiaiseAi 
carried  into  effect,  unless  it  were  so  construed ;  and  if  the    Wiuumon. 
power  of  voting  is  not  to  be  confined  to  particular  vestry- 
men, it  mast  be  subject  to  the  regulations  of  that  statute, 
unless  it  fall*  within  the  exception  contained  in  the  eighth 
section.    It  appears  that  the  copiideration  money  for 
the  grant  was  not  paid  by  the  feoffees  alone,  but  the 
other  inhabitants  of  the  parish.:  all  the  parishioners* 
therefore,  are  interested  in  the  school.    The  schoolmaster 
was  to  instruct  the  children  of  all  the  inhabitants;  his 
salary  was  to  be  paid  quarterly,  and  the  residue  was  to  0k 

be  applied  towaid*  the  relief  of  poor  orphans  and  other  ^*~ 

poor  and  impotent  persons  of  the  parish.    The  deed 
throughout  refers  continually  to  the  vestrymen,  and  is 
not  eonftned  to  the  feoffees  alone,  npr  can  the  latter  qct 
without  the  concurrence  or  votes  of  the  former.    All  the 
pprisbionm  are  therefore  interested,  and  must  be  con* 
sidered  in  the  same  view  as  those  who  are  assessed 
to  the  poor  under  the  statute  43  ISA'*.,  for  every  vestry 
Mast  be  constituted  in  a  particular  mode.     The  ob- 
ject of  the  deed  was,  that  all  the  parishioners  who  were 
vestiymen  should  have  the  right  of  voting,  as  in  a  gene- 
ral vestry.;  and  although  it  was  stipulated  that  the  mas- 
ter should  not  be  removed  unless  ten  at  least  of  the 
vestrymen,  who  were  not  feoffees,  should  vote  at  the 
vtstry  for  that  purpose*  still,  the  aggregate  number  who 
might  give  their  votes  was  altogether  unrestricted  And  un- 
limited,   In  order  to  effectuate  the  intention  of  the  donor, 
there  should  be  *s  large  a  meeting  of  the  parishioners  as 
possible,  for  this  is  the  express  object  of  the  deed :  and  in 
Bmrwtt  Eockmatttckl Law{a)ii  is  said, that  "anciently, at 
the  eo»mon  luw,  every  parishioner  who  paid  to  the  ohurfcb 
rates  *  or  soot  and  lot,  and  no  other  person*  had  aright 

{«)  Veil.  IV.  tit.  Vestry,  page.*,  dlk  edit,  by  TtfrwhUt. 
O  2 
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1822.        to  coiner  to  the  vestry  meetings."    That  was  the  object 
ThkaJt'or-  of  the  founder  of  this  deed,  in  which  it  was  expressed 
*£Y-Gft*B»*i.  t|,at  ^g,^  g|,ou]d  be  ten  vestrymen  at  least  vote  at  the 
WiuusfOM.    vestry  in  which  the  putting  away  of  any  master  should 
he  determined ;  and  although  a  new  mode  of  voting  is 
given  by  the  58  Geo.  8,  still  this  case  mast  faH  within 
the  regulations  of  that  statute ;    as .  it'  cannot  be.  con- 
tended for  a  moment,  that  a  vestryman,  who' might  vole 
at  those  meetings,  was  not  also  entitled  to  vcfte  at  the 
parish  vestries.     The  causes  for  which  the  master  was  to 
he  removed,  were  to  he  examined  by  a  general  vestry,  as 
in  the  ordinary  case  of  a  parish  vestry  convened  for  the 

•  purpose  of  regulating  the  parish  rates ;  and -more  parti- 

cularly so,  as  the  children  to  be  instructed  wsre  U>  be 
tbote  of  all  the  inhabitants,  and  if  any  amm  afterwords 
remained,  it  yas  to  be  disposed  of  for  the  rehef  of  poor 
orphans,  and  other  poor' and  impotent  persons^  the  pa* 
rish.  The  feoffees  might  not  only  act  as  such,  butt  as  ves- 
trymen also,  and  be  entitled  to  vote  at  the  parish  Vestry  -9 
as  well  as  at  that  constituted  by  the  deed.  The  exception 
in  the  eighth  section  of  the  statute,  as  to  a  vestry  or  meet- 
ing bolden  by  virtue  of  any  ancient  and  special  usage  or 
**  custom,  must  receive  a  legal  interpretation,  and  can  only 

refer  to  a  usage  or  custom  before  the  reign  of  Riehprd 
the  First,  or  beyond  the  time  of  legal  mfemoey;  and, if 
this  meeting  does  not  fall  within  that  exception,  it  comes 
within  the  provisions  of  the  statute  which  was,  passed  for 
the  regulation  of  parish  vestries,  and  was  intended  to 
apply  to  all  vestries  properly  so  denominated,  and  in 
which  the  right  and  mode  of  voting  was  to  be  propor- 
tionate to  the  property  of  each  parishioner.  So,  by  tjie 
deed,  the  discreet  and  wealthy  inhabitants  residing  in  the 
parish  were  to  be  elected  and  enfeoffed  by  the  vestrymen 
for  the.  time  being.  The  terms  and  object  of  the  deed 
shew,  that  the  meetings  for  the  regulation  of ,  thia 
charity  should  be  considered  as  parish  vestries ;  and  they 
therefore  fall  within  the  provisions  of  tt*e /statute  by 
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which  the  right  of  voting  is  merely  altered  as  to  the  quan-        1822. 
fuss  of  property,  instead  of  per  capita*    In  Her  v.  The   ThbAttoe- 
Mtiyar  of  Carmarthen  (a)  it  was  decided,  that  a  bye-law,  mt-Gw»ui. 
.  though  Jnade  by  the  whole  body,  if  it  narrow  the  number     Wilkinson. 
of  thofce  out  of  whom  the  election  is  to  be  made,  is  void ; 
as  such,  bye-law  would  uot  be  advantageous/  but  preju- 
dicial to  the  corporation,  inasmuch  as  it  would  confine 
them  in  their  choice.    So  here,  the  right  of  voting  may 
be.  exercised  by  those  inhabitants  who  have  a  right  to 
vote  at  the  general  parish  vestries,  as  well  as  those  men- 
tioned in  the  deed. 

Mr. 'Serjeant  Hullock  in  reply.  The  laws  applicable 
to<tbebye*law  of  a  corporation  are  inapplicable  to  the 
.present  case.  When  the  deed  was  made,  the  donor  in- 
tended that  a  certain  number,  viz.  ten  at  least  of  the  in- 
habitants <tf  the  parish,  which  should  toe  vestrymen  and 
not  feoffees,  should  appropriate  the  funds  and  elect 
or  appoint  the  schoolmasters  who  were  required  to  give 
bonds  for  their  resignation,  on  half  a  year'*  warning  to  be 
gfrea  by  the  feoffees,  or  any  of  them,  so  that  it  were  , 
wtftb, the  consent  of  the'  feoffees  and  vestrymen;  or  the 
more  part  of  them ;  he  therefore  clearly  contemplated  4} 

that  the  majority  of  the  vestrymen  therein  described 
should  consent  with  the  feoffees  in  the  appointment  and 
removal. of  such  masters,  and  that  their  votes  should  be 
taken  per  capita,  and  that  the  meetings  for  such  purpose 
should  not  be  considered  as  parish  vestries.  The  statute 
£8  Geo*  3,*  was  pissed  for  the  sole  purpose  of  regulating 
parochial  matters,  and  the  mode  and  right  of  voting  in 
pariah  vestries,  cannot  apply  to  the  case  of  a  charity; 
where  the  major  part  of  certain  vestrymen,  as  described 
•     the  deed,,  together  with  a  limited  and  named  number  of 


(«)    Set  Ni.  Pri.  3d  edit.  1040.    S.  P.  Ball.  Ni.  Pri.  7th  edit,  by  Bridge 
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188*.  feoffees,  were  directed  to  do  certain  acts.  ftevsGusly  to 
Thb  attos-  the  .statute  58  Geo.  3f  all  parishioners  paying  rates,  had  a 
l  hby-Gwsbal  ^^  t0  at|ffKi  pg^^  vestries;  but  it  is  provided  by  the 
WiuuNtoN.  fifth  section,  that  no  person  who  shall  neglect  to  pay 
any  rates  for  the  relief  of  the  poor,  after  demand,  shall 
be  entitled  to  be  present  at  any  vestry  until  he  has  paid 
the  same.  It  is  quite  clear,  that  the  vestrymen  described 
in  this  deed,  are  not  subject  to  this  prohibition.  Besides, 
none  of  the  feoffees  might  be  vestrymen ;  and  yet  by  the 
statute,  no  parishioner  cm  attend  a  vestry-meeting  unless 
he  be  4  vestryman,  and  rated  to  the  poor  of  the  parish 
in  which  he  resides.  The  meeting  or  vestry  in  question, 
was  founded  on  an  ancient  usage  or  custom,  and  it  is 
not  necessary  to  go  back  so  far  as  the  reign  of  Ridard 
the  First  to  establish  such  a  eastern,  as  for  instanms 
husbandry  customs,  which  must  be  taken  according  to 
the  custom  of  the  country,  or  the  prevailing  nsage  in  the 
neighbourhood. 

The  Court,  in  the  course  of  the  argument,  observed* 
thai  the  words  of  the  deed  were  ambiguous;  that  if  the 
fourteen  feoffees  attended,  and  left  vestrymen  only,  the 
f  former  would  be  enabled  to  cany  the  purposes  of  the 

meeting  into  effect,  without  the  consent  or  ooncntressee 
of  the  latter. 

That  the  feoffees  were  first  named,  and  -that  thfe  vestry 
or  meeting  was  either  to  be  held  in  a  chamber  uwer  the 
school,  or  in  the  vestry,  situate  in  the  parish  church,  and 
that  the  funds  of  the  charity  were  to  be  applied  in 
various  ways.  That  the  description  of  persons  to  fill  the 
office  of  feoffees  was  confined  to  discreet  and  wealthy 
inhabitants :  that  it  appeared  to  the  Court  to  be  a  mixed 
meeting  for  conducting  specific  purposes,  which  could 
not  fall  within  the  ordinary  regulation  of  a  parish  vestry, 
which  applied  to  parochial  business  only,  such  as  the 
payment  of  rates,  and  examination  and  passing  of  the 
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accoonts   of  the  different  officers  appointed   by  such         1822. 
vestry,  as  no  person  conld  be  present  at  any  such  meet-    theAtto^I 
ing  until  he  had  paid  the  rates  that  might  be  due  from  "**-Gem*r« 
him.   Tb*i  the  fourteen  feoffees  night,  in  all  probability,    Wilkinson. 
be  entitled  to  six  votes  each  according  to  the  statute,  as 
they  must  be  taken  to  be  wealthy  men ;  or  they  might 
have  one  vote  each  as  a  feoffee,  and  six  others  as  a 
vestryman.     That  would  tend  to  destroy  the  object  and 
foundation  pf  the  deed,  in  which  the  founder  has  ex- 
pressed, that  the  schoolmasters  were  to  be  elected  and 
removed  with  the  consent  of  the  feoffees  and  vestrymen, 
or  the  more  part  of  them.    This,  it  seems,  must  be  taken 
to  mean  a  majority  of  persons  assembled  at  the  meeting ; 
and  it  does  not  appear  to  have  been  the  intention  of  the 
legislature  in  passing  the  statute  58  Geo.  S,  to  interfere 
with,  or  overturn  a  deed  of  this  description. 

Cur.  Adv.Vult. 

The  following  certificate  was  afterwards  sent  "to  the 
Vice-Ckancelfor :— This  case  has  been  argued  before  us 
by  counsel.  We  have  considered  it,  and  are  of  opinion, 
that  in  the  execution  of  the  power  of  removal  given  by  '+ 

the  schedule  annexed  to  the  indenture  of  feoffment,  dated 
the  1st  September,  1621,  to  the  feoffees  of  the  charity 
estates  and  vestrymen  of  the  parish  of  Enfield,  the  votes 
are  to  be  taken  per  capita,  and  not  according  to  the  pro- 
visions of  the  act  of  parliament  of  the  58th  year  of  the 
reign  of  King  George  the  Third,  intituled  "  An  act  for 
the  regulation  of  parish  vestries." 

R.  Dallas. 
J.  A.  Park. 
J.  BtmaotwH. 
J.  Richaidson. 
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IN  THE  EXCHEQUER  CHAMBER. 


Clbmbnt  v.  Lewis,  Gent,  One,  &c.  (in  Error). 

Where,  in  a  de-  This  was  an  action  brought  by  the  plaintiff  below  (de- 
libd  published  fondant  in  error)  to  recover  damages  from  the  defendant 
whL±  wflcctoJ  ")C'0W  (plaintiff  in  error),  for  a  libel,  published  by  the 
on  the  plaintiff  latter  in  the  Observer  newspaper,  concerning  the  former, 
don  Man  at-  in  his  profession  of  an  attorney,  and  which  began  with 
UbeHraa  hLd-  *^e  wo|,d*  "  Shameful  conduct  of  an  attorney/'  and  then 
***]*£  tj*       proceeded  to  give  an  account  of  proceedings  in  the  In- 


fill conduct  of  solvent  Debtors'  Court,  which  contained  matter  injurious 
aMthen^pfo-  to  h*8  professional  character.  The  declaration  contained 
^^jtftf    two  counts,  in  the  first  of  which  the  whole  of  the  libel 


certain  pro-      was  set  out,  and  in  the  second,  parts  only.    The  defend- 

ceedingsin  the 

inaoWent  ant  below  pleaded  ten  pleas — first,  not  guilty,  to  the 

injurious  to  the  whole  declaration,  on  which  issue  was  joined;  secondly, 

fe*^taUna!r    ^our  sPec*a'  P'eas  of  justification  to  the  first  count,  alleg- 

racter;andthe  ing  that  the  supposed  libel  contained  a  faithful  and  true 

pleaded  the  ge-  account  of  the  several  proceedings  therein  stated,  which 
neral  isaoe,  and 

nine  apedal  pleas  of  justification,  stating  that  the  alleajed  libel  contained  a  fsithfol 
and  true  account  of  the  proceedings  in  that  Court :  such  pleas  were  held  111,  as  the 
words  "  Shameful  conduct  of  an  attorney,"  formed  no  part  of  the  prooeedtngsiu  the  .  , 
Insolvent  Court.  And  the  jury  at  the  trial  baying  found  a  verdict  for  the  plaintiff  on 
the  first  issue  as,  to  the  plea  of  not  guilty,  and  on  the  last  as  far  as  related  to  the 
second  and  sixth  pleas,  without  assessing  any  damaaee,  and  for  the  defendant  op  . 
that  issue,  as  far  as  related  to  the  residue  of  those  pleas,  and  the  Court  of  King's 
Bench  gave  judgment  for  the  plaintiff,  notwithstanding  the  verdict  found  for  the  de- 
fendant, and  awarded  a  writ  of  inquiry  to  assess  the  plaintiff's  damages,  on  which 
judgment  was  afterwards  entered  up  for  the  damages  found  on  the  inquisition :  On 
error  being  afterwards  brought  in  the  Exchequer  Chamber,  that  Court  held^that  the 
verdict  found  for  the  plaintiff  on  the  first  and  last  issues,  so  far  as  the  latter  related  to 
the  second  and  sixth  pleas,  was  void  in  law,  as  the  jury  by  whom  the  issues  were 


tried,  ought  to  have  assessed  the  plaintiff's  damages,  by  reason  of  the  grievances 
contained  m  the  declaration ;  and  they  ordered  the  veidict  and  inquisition  to  be  an* 


nulled  and  vacated,  and  the  final  judgment  given  by  the  court  of  King's  Bench  to  be 
reversed,  and  that  the  record  should  be  remitted  to  that  Court,  who  were  directed  to 
award  a  tenire  tie  nmo  to  try  the  first  issue,  and  the  last,  so  for  as  related  to  the  second 
and  sixth  pleas,  on  which  the  verdict  had  been  found  for  the  plaintiff. 
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were  had  in  the  Insolvent  Debtors9  Court ;  and,  lastly,  VS22, 
five  similar  pleas  to  the  different  parts  of  the  libel  set  out 
m,  the  second  count  of  the  declaration;  '  Replication  to 
the  nine -last  pleas,  that  the  defendant  below,  of  hi*  own 
wrong,  and  without  any  of  the  causes  by  him  in  those 
pleas  mentioned,  committed  the  grievances  as  the  plain* 
tiff  below  had  above  thereef  complained  against  him ;  on 
which  issue  was  joined. 

At  the  trial,  the  jury  foand  a  verdict  for  the  platoliff 
below  on  the  plea  of  not  guilty ;  and  as  to  the  last  issue, 
so  far  as  the  same  related  to  the  matters  contained  in  the 
second  and  sixth  -pleas,  <that  the  defendant  below,  of  his 
own  wrong,  and  without  the  canses  by  him  in  those  pleas 
mentioned,   committed  the  grievances  id  manner  and 
form  as, the  plaintiff  below  had  complained  against,  him  ; 
and  so  far  as  the  last  issue  related  to  the  matters  contained 
in  the  third,  fourth,  fifth,  seventh,  eighth,  and  last  pleas, 
that  tfie  defendant  .below  did  not  of  bis  own  wrong,  but  did 
for  the  causes  in  those  pleas  mentioned,  commit  the  seveV 
rid  grievances  in  that  behalf,  in  manner  and  form  as 
therein  alleged.    On  an  application  to  die  Court  of  King's 
Bench  by  the  plaintiff  belowy  that  he  might  have  judg- 
ment notwithstanding  the  verdict  found  on  the  seven 
pleas  of  the  defendant  below,  on  the  ground  that  such 
pleas  were  bad  in  point  of  law,  that  Court  were  of 
opinion- that  they  were  so,  *  inasmuch   as   the  words 
"Shameful  conduct  of  an. attorney ,'\  which  prefaced 
the  libel,  formed  no  part  of  the   proceedings   in  the 
Insolvent  Debtors'  Court,  and  consequently  that  the 
plaintiff  below,  was  entitled  to  judgment  (a);  and  they 
awarded  a  writ  of.  inquiry  to  assess  the  damages  he  had 
sustained,  which  were  accordingly,  assessed  at  500/.,  and 
40a.  costs,  whereupon. final  judgment  was  afterwards  en- 
ieted  up  for  these  sums,  as  well  as ,  6561.  for  costs  of  in- 

(a)  See  3  Barn.  &  AM.  702. 
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1822.  crease,  ^gnpUagki  thewhoteto  \lMt-  The  defendant 
G^Sm  below  brought  a  writ  of enror in  this  Court,  and  assigned 
for  erttttfet  the*  the  deelaitatian  was  not  sufficient  in  law 
fprUie.pWnntiff  below  to  snstaas  his:  action  agtrinot  the 
defewl|»t;bfiav ;  that  neftwilhsfc^ingthejdinrB  ofUre 
first  mentioned  jury  had  found  on  the  la*t  issue,  *o  far  as 
th*  ***  idtted  to  the  matter*  in  the  third ;  foeitb,  fifth, 
seventh,  eighth,  and  last  pleas,  thai  the  defendant  below 
did  oat  of  his. awn  wrong,  bat  for  the  cense*  in  those 
pleas  mentioned,  commit  the  supposed  grievance*  in  the 
declaration  alleged,  in  manner  as  the  defendant  below 
bed  inthoaepbas  in  that  behalf  ajkged;  yet  that  judg- 
ment was  given  for  the  plaintiff  below  against  the  de- 
fendant below,  whereas  the  judgment  ought  to  have 
been  given  lot  the  defendant  below  against  the  plaintiff 
below.  Joinder  wnnrot. 
*  • 

The  cause  came  on  for  argument  in  the  last  Tette, 


Me.  Plait,  for  the  plaintiff  in  error,  tebmitted  that  the 
first  question  was,  whether  the  publication  of  a  tine  and 
faithfol  aoccaait  of  proceedings  in  a  public  eonit  of  justice 
weie  actionable  or  not  ?  Secondly,  whether  the  context 
and  form  of  tbi*  particular  libel  took  it  out  of  the  course  of 
a  privileged  pablibataon*  Tbhdly,  whether,  even  if  it  were 
not  a  privileged  publication,  the  pleas  ef  the  defendant 
below  were  not  a  snjffieient  answer  to  the  action  of  the 
plaintiff  below  i  And  fourthly,  whether  as  the  jery  at  the 
trial  had  not  assessed  damages  on  either  of  the  issnes 
found  for  the  plaintiff  below,  the  Court  of  King'*  Bmck 
onghtnot  to  have  awarded  a  write  de  novo,  and  hot  a 
wait  of  inquiry  to  assess  each  damage^  ? 

As  to  the  fast  question,  he  contended  that  the  state, 
meat  was  in  strictness  a  publication  of  the  truth ;  and  that 


He  was  prqoeediag  with  this  pari  <rf  hb  oigwa 


12m  Own.  eHpieslai  Urn  to  confine  himself  to  the 
question,  a*  to  whether  the  plea*  on  which  arodiotbad 
been  found  ftw  4hc  defendant  eelerw,  qrere  aostainahie  or 


The;  heeding  of  the  tibel  *ajcia*  U  do  further,  mA 

Wwkft  UO  ininatingi  |a  thg   naBtV  Cftmnlft* "»no.     .The  de+ 

fendanL  below  did  not  mean  tn  »mmfai  u»  miacondnct 
to  the  plaintiff  below,  beyond,  that  wbfcb  the  aubftance 
of  the  libel  jjfoidd  have  conveyed,  if  the  wpvd*  io  4)ueir 
tioo  bed  nqt  beep  inserted*  Peaidev  the  ifhplp  *f  the 
libel  jpfpt  be  takeo  tqgetlwr;  and  the  fading  of  the jwjr 
ha*  ju.efieqt  thrown  those,  weeds  out*f  the  aacmmt,  aw) 
ia  sufficient  $o  bar  the  action*  for  Abfly  ba*e  fbutf  th* 
aUtfejnent  to  be  a  true  and  faithful  report  of  the  proceed* 
iog? in jthe Jnaehrent  Debtors'  Court;  and  the  gwmmrI 
or  title  wa*  ooly  wed  for  the  pcuepoae.nf  coodnptfiw  Um 
eye  of  ti*  sender  fc>  the  atejtempit  whiehfoUowedit* 

[The  Court,  however,  were  clearly  of  opinion,  that  the 
judgment  of  the  Const  below  was  sight  on  this  point, 
and  consequently  that  it  ought  to  be  affirmed,} 


town. 


in  mm  Tmtn  vui  a*  nam.  iv. 

In  order  to  maintain  an  action  of  thka  description,  it  was  -leaf, 
necessary  for  the  plaintiff  belosr  to  dbew  jthat  anch  state*  time** 
anent  wan  false,  as  trail  as  auditiona.  There  ia  a  wide 
dssUnotton  between  criminal  and  ami  proceeding*,  in 
o*s<*  of.thaa  aatni*)  na  the  proceedings  by  indictment 
or  infatjnatton  axe 'far  the  pitiservation  of  the  pohHe 
peace,,  whilst  toy  an  aetkto  the  party  seeks  t*  mooter 
damages;  «td  if  the  matter  alleged  be  true,  he  eaanot 
do  so,  *s  be  husnstaiettd  no  legal  injury  by  the  pubifc* 
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l«-  At:  all  event*,  the  Court  below  should  have  awarded 

Clbmsnv  a  venire  de  ftoa,  and  obt  a  writ  of  inquiry  to  assets  the 
u£ifc  damages,  which  should  have  been  done. by  the  jury  at 
*e  trial;  for  in  Comyn'i  Digest  {a)  it  is  lfcid  down,  that 
"  hi  alt  cafces,  where  the  issue  is  tried  by  a  jury,  and  da- 
mages arte  recoverable,  the  damages  regularly  ought  to 
be  (messed  by  the  jury  9  and  if  they  do  it  riot,  where 
damages  *uly  are  recoverable,  the  vertlict  shall  be  vM} 
add  the  omission  cannot  be  supplied  bya  writ  of  inquiry, 
for  thereby  the  defendant  will  lose  the  benefit  of  a  writ 
of  attaint,  if  the  damages  are  excessive."  The  same  doc- 
trine  was  established  in  Htyd*n*iVas*(b);  and*  in  Gley- 
ney*  Case  (c),  where  the  rule  is  stated  to  be,  that "  when 
the  Court  ex  officio  ought  to  inquire  of  any  thing  upon 
which  no  attaint  lto,  theto  the  brtissipa  of  it  may  be 
topp&ed  by  a.  writ  of  inqwiry  of  diuriages ;  but  in  all 
eases  •  w*ere  any  1  pointlts  twitted  fehefeof.  attaint  liea^ 
there  it  shall  not  be  supplied  by  a  writ  of  inquiry,  upon 
which  no  attaint  lies,  but  by  a  venire  At  novo."  So  in 
TSShorn  v.  LtMaitre(d),  it  wak  deckted,  that'  a  writ  of 
itiqiriry  canttata'wfoftfed  tb  supply  the  bttifssitai  of  the 
jury  at  the'ttiaf.  Where*  ad  fcttaiht  fUrsl  ;  The  distinction 
fa;  where  the  jury 'find  orify  an'immaftkrial  issue,  when 
they 'ate  not  boutfd  to  assess  the  damages;  but 'whenever 
&  material  Usfce*  is  found,  the  original  jury  who  fifad 
ibmsi  ass&s  the  damages. :  fli&re,  therefore,  as  thfee  is- 
sues Were '  ft>bttd;  fl*  the  >pfcmitiff  bfelow, '  afafl  as '  aii  at- 
taint Would  bavelalA  agafait  thfe  jbry  who  tri&  them,  if 
they  had  given  excessive ' damage'^  and  as  ati  attaint 
Would  not  lie  on  the  writ  ofitiqoiry,  although  the  da- 
mages wete  excessive,  as  it  was  only  an  inquest  of  office ; 
a  venire  <fe  novo  should  have  been  awarded  hy  the  Court1 
'  of  King's  Bench,  and  not  a  writ  of  inquiry. 

•  (tf)'tltlDainagea(E.  1). (6)  1 1  Rep.  6,  (a) .- — : — (c)  10  Rep. 

119,  (a).         ,  ..(d)2,Wlfc36»?. 
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Mr.  AfarrjaM.for  the  defendant  in  error.  The  decla- 
ration cpotaipcd  two  counts,:  to  which  .the  .defendant 
in  error  pleaded  not  guilty,  as  well  as  sepiaxate  plea*  of  jj£». 
justification  to  each  count,  on,  six  of  whteb  the  juiy 
fooada  verdict  forbiui.  .Still,  ho*  ever,  it  has  beepjoanr 
tended,  that  such  verdiet  ia  defective,  as  the  jury,  ought 
lo.have  assessed  the  damages  on  the  three  pleas  found 
forib^pfctatiffiaerran  ItnwuaL  be  Admitted,  gen^raUy 
speaking,  that  if  there  be  a  defective  verdict^or  the  jury 
omit  to  find  something  which  they  ought  to  have  found, 
there  .cannot  he  a  writ  of  inquiry  j  «b*V,oo  the  otbea  band, 
it^-^afUy  oWaj^that  wheje  ^.Jwy.  Jiave  opt  fewd 
wjbat^tey,  might  ba>ve  dpue,  buUwbich  it  was  UQt  ab*o-> 
lately  neoesf^ry ,  for,  ^he^  to (b^ite. fouled,  >tb^  de&ct  uany 
besaBplied  by  such  vyrju  ll^]|OTP1W>Jbf  JMff *W« 
found  certain,  isfii*s  whjcb  aftog3theK.j>ree]piflte4  them 
fcqpa  finding  any  dan^e^  fer;  .the  plea  of  x&t  gpiUy 
constituted  a  fall  defence  to  the  action,  and  w^nt  to  the 
whole  of  {be  .deplar^tiqn,  and  on  which  tbey  faunf  a 
verdict  for  the  plaintiff  below*  It  was  not  t,hek:  duty,, 
noc,w^^y  c^ppw^d  tp  assess  damages  pa  t)iai 
pka^aflfl  ooosequegjitly  tbey  have  pmitt^#4>&ipg  tfe#j| 
w,^  t^cjdto  j^nd.  The  <?a*£s,i*tttf,.w 
Uff^p^rrocare  m^pplicable  to  the  prf*ft\t,9%jft  tf  &W 
**  jffiy  9WSb!K  *<>  bave  foup$l  daaaagefc  *qd  jfcwtfOT 
otuupfd  jojnstfii^g  they  might>haw}  found*  Im  GfagMtf* 
QafCiump  *as,^ken  upon  the  tepuse  qftia,  wjt-4f  wfef* 
m<irif^l7,{and  the  jury  did  not  enqi|ife  pf ;  the  yalu$  of 
t^efparyiag^,  as  they  ought  to  h*vq  dopf ;  asjif  tbey. 
hjftda#3€^ed;^cessiye  valu^,^  ejw*^v,ef{la**4gefc  at- 
ta^i^  would;haye  Jain ;  ,but,  where,  in  a.faare  iwf^dii9  the 
i^pe7was  f^up^d  for  the, plaintiff*.  buA  tbroi*gh,his  negli- 
gence tbe  jwywere  not  charged  jtp, enquire,  o£thq,  fou* 
usual  points,  it  was  held  ^hat  be  might  have  a  writ  of 
inquiry.       Pmjner  v.   Chorleton(a).     In  Eichorn  v.  Le 
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Mattre,  the  issue  war  tataon  011  ft  pita,  of  mtnomtr  in 
Curat**  i^Wtemem  f  end  the  €o*rt,w«e  of  opinion  that  the  jtidg* 
IJJ^  meat  shoaWhave  been  peremptory  ;  and  that  it  was  im- 
material whether  the  plea  pleaded  was  m  tar  or  abate- 
ment; Md  that  die  Jory  having found  a  verdict  far  lb* 
plaintiff,  they  should  have  assessed  the  damages,  as  they 
awe  the  whole  object  of  the  writ  and  s«it»  Here,  how- 
ever, a  verdict  was  found  for  ihe  p  lahiUff  00  sowe  issuer 
end  for  die  defendant  on  oftbtn. 

[Mr.  Justice  BumHtgh.—ltt  Rynasto*  t.  The  Mayor  of 
Skrcwthvty  (a)>  Whefce  no  dart  Ages  were  given  on  trying 
the  traverse  of  the  return  to-  ft  writ  of  ntatxfotrivs,  itwa& 
held,  that  the  omission  could  not  be  supplied  by  a  writ 
Of  inquiry.  And  if  the  jury  in  this  cfcse  had  found  da- 
Mages*  as  they  might  have  done,  If  th*y  bdd  been  e*ces-> 
&te,  wocrM  they  not  have  been  subject'  to  art  fcttaint  ?J   ' 

thert  Ihe  tfaterte  Wu  give*  by  the  itkbite  &  Anne, 
e»  30,  as  a  substitution*  of  an  action  for  a  false  return  ;  and 
ftstbe  damages  #ete  consequent  upon  the  festre1,  they 
Were  within  the  province  of  the  jury.  Hare,  however, 
they  *dnld  not  be  subject  to  An  attaint,  as  they  have  not 
fottnd  a  false  verdict ;  and  in  Barker  w  vAEr  WoLton 
DMe{b),  It  Was  determined,  that  smaHness  of  damages 
was  no  ground  for  a  new  trial  r  and  that  new  trials  were 
substituted  ft*  attaints,  as  a  more  expeditious  and  easy 
remedy;  and  that  the  jury  having  found  rightly  for  the 
plaintiff,  no  attaint  would  He.  Besides,  the  writ  of  at- 
taint htt  bete  obsolete  for  nearly  two  centuries,  and  is 
now  a  mere  tound.  Whenever  there  has  beta  a  verdict 
which  does  not  go  to  the  very  point  of  the  issue,  or  which 
eannot  be  supported  in  point  of  law,  a  writ  of  inquiry 
to  assess  the  damages  may  be  awarded/    And  in  Lacy  v. 

(«)  2St^.U)5?^— (*xw- 105l« 
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Reyxotdt  (a)>  where*,  id  a»  action  of  slander,  the  issue  m 

ill  joined,  th*  plaintiff  was  not  allowed  to  bane:  bis      <£*i*M 

damages  talced  by  the  Coutt,  but  a  new.  writ  was  awarded       ^'^ 

to  inquire  of  damages.    And  in  Jloiie'*  Abridgm$n(iP\ 

there  is  the  form  of  the  entry  on  the  record*  i  •    * 

[Lord  Chief  Justice  Dalici.~U  is  stated  in  &*#*f* 
€«•*,  thai  the  precedents  which  were  against  the  rules 
there  established,  passed  $ub  dltntio,  without  the  adria* 
of  Court,  and  against  the  rule  of  law ;  and  therefore 
that  hi  dctimtt,  if  the  juty  And  damage*  and  costs,  dnd 
no  value,  as  they  ought,  it  shall  not  be  supplied  by  A 
writ  of  inquiry  of  damages.  And  in  Lacy  v.  Reynolds 
the  Court  treated  the  plea  as  a  judgment  by  confession.] 

In  Jones  v.  Bodinham  (c),  where  there  was  an  fmma* 
lerial  issue  in  trespass  for  taking  the  plaintiffs  cattle, 
the  verdict  was  set  aside,  and  a  writ  of  inquiry  awarded, 
as  the  jury  had  no  power  to  inquire  of  damages. 

[Mr.  Baron  Graham.— In  that  case  there  was  only  one 
issue,  and  no  plea  of  not  guilty,  as  in  the  present] 

In  Broome  v.  Hice(d),  where  the  plaintiff's. cause  of 
action  was  confessed,  and  the  parties  afterwards  went 
to  issue,  wbieh  was  improperly  found  for  the  defendant, 
the  Court,  on  motion,  set  aside  the  verdict,  and  ordered 
judgment  to  be  entered  for  the  plaintiff,  and  a  writ  of 
inquiry  of  damages  to  issue.  The  same  point  was  deter- 
mined in  CfW>*nv,Hanley(e),wdinBroadbentv.Wilfo(f)i 
where  there  were  two  counts  in  .the  declaration,  and  the 
defendant  pleaded  not  guilty  to  all  the  trespass  in  the 

(«)  Cro.  Klis.  214.  (6)  Vol.  2.  page  99,  Hue  5  to  30 (c)  1  Sulk. 

173,    S.  C*  Cartb.  370.      ■  ■    <(rf)  2  Stra.  67*< — : — {<)  21  Com.  top.  648. 
S.  C.  1  Barnes,  8ro.  edit.  1754,  p.  186. (/>  Wife*  314. 
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itts.  feoffees,  were  directed  to  do  certain  acts.  Previously  to 
Th*  ATxotp  the  .statute  56  Geo.  3,  all  parishioners  paying  rali*s,  had  a 
*by.g*n*ral  light  t0  at|end  ^^  utiles;  but it  is  provided  by  Ac 
Wii^NtoN.  fifth  action,  that  no  person  who  shall  neglect  to  pay 
any  rates  for  the  relief  of  the  poor,  after  demand,  shall 
be  entitled  to  be  present  at  any  vestry  until  he  hat  paid 
the  same.  It  is  quite  dear,  that  the  vestrymen  described 
in  this  deed,  are  not  subject  to  this  prohibition.  Besides* 
none  of  the  feoffees  might  be  vestrymen ;  and  yet  by  die 
statute,  no  parishioner  can  attend  a  vestry-meeting  unless 
he  be  a  vestryman,  and  rated  to  the  poor  of  the  parish 
in  which  he  resides.  The  meeting  or  vestry  in  question, 
was  founded  on  an  ancient  usage  or  custom,  and  H  is 
not  necessary  to  go  back  so  far  as  the  reign  of  Rkkari 
the  First  to  establish  such  a  custom,  as  for  instanne, 
husbandry  customs,  which  must  be  taken  aocotodiiig  to 
the  custom  of  the  country,  or  the  prevailing  usage  in  th6 
neighbourhood. 

The  Court,  in  the  conme  of  the  argument,  obesrwod, 
that  the  words  of  the  deed  were  ambiguous;  that  if  the 
fourteen  feoffees  attended,  and  left  vestrymen  only,  the 
a  former  would  be  enabled  to  cany  the  purposes  of  the 

meeting  into  effect,  without  the  consent  or  concurrence 
of  the  latter. 

That  the  feoffees  were  fiitt  named,  and  that  thfe  veetry 
or  meeting  was  either  to  be  held  in  a  chamber  over  the 
school,  or  in  the  vestry,  situate  in  the  parish  chmsch,  and 
that  the  funds  of  the  charity  were  to  be  applied  in 
various  ways.  That  the  description  of  persons  to  fill  the 
office  of  feoffees  was  confined  to  discreet  and  wealthy 
inhabitants:  thai  it  appeared  to  the  Court  to  be  a  mixed 
meeting  for  conducting  specific  purposes,  whieh  could 
not  fall  within  the  ordinary  regulation  of  a  parish  vestry, 
which  applied  to  parochial  business  only,  such  as  the 
payment  of  rates,  and  examination  and  passing  of  the 
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accounts  of  the  different  officers  appointed   by  such         1822. 
vestry,  as  no  person  could  be  present  at  any  such  meet-    thbAtto^I 
ing  until  he  had  paid  the  rates  that  might  be  due  from  n*y-Gkm*r?T 
him.   Thai  the  fourteen  fedffees  night,  in  ail  probability,    Wilkinson. 
be  entitled  to  six  votes  each  according  to  the  statute,  as 
they  must  be  taken  to  be  wealthy  men ;  or  they  might 
have  one  vote  each  as  a  feoffee,  and  six  others  as  a 
vestryman.     That  would  tend  to  destroy  the  object  and 
foundation  of  the  deed,  in  which  the  founder  has  ex- 
pressed, that  the  schoolmasters  were  to  be  elected  and 
removed  with  the  consent  of  the  feoffees  and  vestrymen, 
or  the  more  part  of  them.    This,  it  seems,  must  be  taken 
to  mean  a  majority  of  persons  assembled  at  the  meeting ; 
and  it  does  not  appear  to  have  been  the  intention  of  the 
legislature  in  passing  the  statute  58  Geo.  3,  to  interfere 
with,  or  overturn  a  deed  of  this  description. 

Cur.  Adv.Vult. 

The  following  certificate  was  afterwards  sent~to  the 
Vice-Chancellor :— This  case  has  been  argued  before  us 
by  counsel.  We  have  considered  it,  and  are  of  opinion, 
that  in  the  execution  of  the  power  of  removal  given  by  * 

tbe  schedule  annexed  to  the  indenture  of  feoffment,  dated 
the  1st  September,  1621,  to  the  feoffees  of  the  charity 
estates  and  vestrymen  of  the  parish  of  Enfield,  the  votes 
are  to  be  taken  per  capita,  and  not  according  to  the  pro- 
visions of  the  act  of  parliament  of  tbe  58th  year  of  tbe 
reign  of  King  George  the  Third,  intituled  "  An  act  for 
the  regulation  of  parish  vestries." 

R.  Dallas. 
J.  A.  Park. 
J.  Bur  rough. 
J.  Richardson. 
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Clement  v.  Lewis,  Gent,  One,  &c.  (in  Error). 

Whore,  in  a  de-  1  his  was  an  action  brought  by  the  plaintiff  below  (de- 
UWpubliflbcd  fend  ant  in  error)  to  recover  damages  from  the  defendant 
"hkSTTStod  ")C'0W  (plaintiff  in  error),  for  a  libel,  published  by  the 
on  the  plaintiff  latter  in  the  Observer  newspaper,  concerning  the  former, 
skmasannt-  in  his  profession  of  an  attorney,  and  which  began  with 
Ubd^asllead-  ^e  words  "Shameful  conduct  of  an  attorney/'  and  then 
e<j*j^  tj*  proceeded  to  give  an  account  of  proceedings  in  the  .In* 
fill  conduct  of  solvent  Debtors1  Court,  which  contained  matter  injurious 
and  theTpro-  to  his  professional  character.  The  declaration  contained 
«^^4?of    two  countB»  *Q  ^e  ^rsk  °^  w^ich  the  whole  of  the  libel 


certain  pro-      was  set  out,  and  in  the  second,  parts  only.    The  defepd- 
nf^ngft  in  the 

insolvent  ant  below  pleaded  ten  pleas — first,  not  guilty,  to  the 

injurious  to  the  whole  declaration,  on  which  issue  was  joined ;  secondly, 

plaintifTs  nro-  four  Spec|al  pleas  of  justification  to  the  first  count,  alleg- 

ncter;andthe  ing  that  the  supposed  libel  contained  a  faithful,  and  true 

pleaded  the  ge-  account  of  the  several  proceedings  therein  stated,  which 
neral  issue,  and 

nine  special  pleas  of  Justification,  stating  thai  the  alleged  libel  contained  a  faithful . 
and  true  account  of  the  proceedings  in  that  Court :  such  pleas  were  held  'ill,  as  the 
words  "  Shameful  conduct  of  an  attorney,"  formed  no  part  of  the  proceedings  in  the .  . 
Insolvent  Court.    And  the  jury  at  the  trial  haying  found  a  verdict  for  the  plaintiff  on 
the  first  issue  as,  to  the  plea  of  not  guilty,  and  on  the  last  as  far  as  related  to  the 
second  and  sixth  pleas,  without  assessing  any  damaaea,  and  for  the  defendant  op  , 
that  issue,  as  far  as  related  to  the  residue  of  those  pleas,  and  the  Court  of  King's 
Bench  give  judgment  for  the  plaintiff,  notwithstanding  the  verdict  found  for  the  de- 
fendant, and  awarded  a  writ  of  inquiry  to  assess  the  plaintiff's  damages,  on  which 
judgment  was  afterwards  entered  up  for  the  damages  found  on  the  inquisition :  On 
error  being  afterwards  brought  in  the  Exchequer  Chamber,  that  Court  heldr  that  the 
verdict  found  for  the  plaintiff  on  the  first  and  last  issues,  so  far  as  the  latter  related  to 
the  second  and  sixth  pleas,  was  raid  in  law,  as  the  Jury  by  whom  the  issues  were 
tried,  ought  to  have  assessed  the  plaintiff's  damages,  by  reason  of  the  grievances 
contained  in  the  declaration ;  and  they  ordered  the  verdict  and  inquisition  to  be  an- 
nulled and  vacated,  and  the  final  judgment  given  by  the  court  of  King's  Bench  to  be 
reversed,  and  that  the  record  should  be  remitted  to  that  Court,  who  were  directed  to 
award  a  venire  tie  mom  to  try  the  first  issue,  and  the  last,  so  far  as  related  to  the  second   . 
anfl  sixth  pleas,  on  which  the  verdict  had  been  found  for  the  plaintiff. 
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were  had  in  the  Insolvent  Debtors' Court ;  and,  lastly,         1*22. 
five  similar  pleas  to  the  different  parts  of  the  libel  set  out      clement 
in.  the  second  count  of  the  declaration,    Repliefittod  to  »• 

the  nine  last  pleas,  that  the  defendant  below,  of  bh  own 
wrong,  and  without  any  of  thecaases  by  him  in  those 
pleas  mentioned,  committed  the  grievances  as  the  plain* 
tiff  below  had  above  thereof  complained  against  him ;  on 
which  issue  was  joined. 

At  the  trial,  the  Jury  foand  a  verdict  for  the>  plaintiff 
below,  on  the  plea  of  not  guilty ;  and  as  to  the  last  issue, 
so  far  as  the  same  related  to  the  matters  contained  in  the 
second  and  sixth  pleas,  that  the  defendant  below,  of  his 
own  wrong,  and*  without' the  causes  by  him  in  those  pleas* 
mentioned,  committed  the  grievances-  id-  manner  and 
form' as, the. plaintiff  below  had  oomplained  against  him  ; 
and  so  far  as  the  last  issue  related  to  die  matters  "Contained/ 
in  the  third,  fourth,  fifth,  seventh,  eighth,  and  last  pleas, 
Hat  tie  defendant  .below  did  not  of  his  own  wrong,  bat  did 
for  the  causes  in  those  pleas  mentioned,  commit  the  sever' 
ral  grievances  in  that  behalf,  in  manner  and  form  as 
therein  alleged.  On  an  application  to  the  Goturt  of  King's 
Bench  by  the  plaintiff  belowy  that  be  might  have  judg- 
ment notwithstanding  the  verdict  found,  on  the  seven 
pleas  of  the  defendant. below,  on  the  ground  that  such' 
pleas  were  bad  in  point  of  law,  that  Court  were  of 
opinion,  that  they  were  so,  .inasmuch  as  the  words 
"Shameful  conduct  of  an, attorney,",  which  prefaced 
the  libel,  formed  no  part  of.  the.  proceedings  in  the 
Insolvent  Debtors'  Court,  and  consequently  that  the' 
plaintiff  below,  was  entitled  to  judgment  (a);  and  they 
awarded  a  writ  of.  inquiry  to  assess  the  damages  he  had 
sustained,  which  were  accordingly,  assessed  at  500/.,  and 
40s.  costs,  whereupon  final  judgment  was  afterwards  en- 
tered up  for  these,  sums,  as  well  as  -  6561.  for  costs  of  in- 

(a)  See  3  Bam.  &  Aid,  702. 
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1822.  crease,  ffttouptwg  in  the  wbele  .to  I  Utf .  The  defendant 
<£m^?  Ww  brought  a  writ  of  esror  in  this  Court,  and  assigned 
foreran*,  tin*  the  deafautetinn  was  net  sufficient  in  law 
for  lb*  .plaintiff  below  io  sustain  his  aettoo  agamst  the 
defatdatt  bcJav ;.  tin*  notwithstanding  the  jfaors  of  Ike 
fin*  maalioned  jury  had  found  on  the  last  woe,  no  far  aa 
th*  *»«*  related  to  Ac  matters  in  thetbifd,wjastb»  fifth, 
seventh,  eighth,  and  last  pleas,  thai. the  riiftndaiw  halnw 
did  Dot  of  his  own  wrong,  baft  far  the  causes  kt  those 
pleas  mentioned,  commit  the  supposed  grievances  in  the 
declaration  alleged,  in  manner  as  the  defendant  below 
bad  fothoeeptaos  m  that  behnlf  ajleged;  yet  that  judg- 
ment was  given  for  tbe  plaintiff  below  against  the  de- 
fendant below,  whereas  the  judgment  ought  to  have 
been  given  for  tbe  defendant  below  agaowt  the  plaintiff 
below*  Joinder  mora. 
*  • 

The  cause  came  on  for  argument  in  the  last  Term, 


.  Mc  Plait,  for  the  plaintiff  ip  error,  tabmitted  that  the 
first  question  was,  whether  the  pabKoatioq  of  a  true  and 
faithful account  of  proceedings  in  a  public  court  of  justice 
were  actionable  or  not  ?  Secondly,  whether  the  context 
tod  form  of  this  particular  libel  took  it  ant  of  the  course  of 
a  privileged  publication  ?  Tbisdly,  whether,  even  if  it  were 
not  a  privileged  publication,  the  pleas  ef  the  defendant 
below  were  not  a  sufficient  answer  to  the  action  of  the 
plaintiff  below  i  .And  fourthly,  whether  as  the  jttry  attke 
trial  had  not  assessed  damages  on  either  of  tbe  banes 
found  for  the  plaintiff  below,  tbe  Court  ef  King'*  Bead 
onghtnot  to  have  awarded  a  vifdredt  novo,  and  hot  a 
wsknf  inquiry  to  assess  such,  damages,  ? 

As  to  tke  first  question,  he  contended  that  thf  state* 
ment  was  in  strictness  a  publication  of  the  truth ;  and  that 
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la  order  to  mdiotain  an  action  of  this  description,  it  was         Ism i. 
nfeessary  for  the  plaintiff  below  to  akew  <that  suck  state*     eunmtv 
meat  vaa  false,  as  trett  as  malicious.    Them  it  a  wide       L£n 
distillation  between  crjmmai  add  cfaril  proceeding*,  ia 
oases  of  this  a  atom)  a*  the  proceedings  by  indfetaieift 
or  jfedonnsftton  are  for  the  pifaservaftion  of  the  poMfe 
peace,. whilst  4qr  an  aethfcn.  the  party  seeks  to  recover 
damages;  «0d  if  the  matter  aHeged  be  true,  he  eaanot 
do  so*  *a  he  hassnstatattd  no  legal  iapnry  bytbepubH- 


Ha  was  ^proceeding  with  this  pari  of  his  argei 


"Das  Court,  wqnwlad  Jrim  to  confine  hhnaelf  to  the 
qeestson,  as  to  whether  the  pleas  on  which  a  Terdiot  had 
been  found  far  die  defendant  below,  qrere  snstaoaUe  or 


The  heading  of  the  libel  earner  ii  no  further,  and 

Work*  no  inin«tii»<i  to  the  nartir  comnla* ******  ,The  de+ 
frtrfanfi  below  did  not  mean  taimnnte  a n v  rnisrandnftt 
to  the  plaiptiff  below,  beyond,  that  which  the  subftonc* 
of  the  libel  vfouldhave  conveyed,  if  (he.wpid*  in  qnei* 
Hon  b*d  not  beep  inserted  Besidev  the  ijhple  of  thg 
libel  Wflst  be  tnl|en  tqgeUror;  aod  the  iinding  of  the  jnqr 
baa  |n  effeqi  thrown  tboiq  wori»  nit*!  the  aqcqnut,  and 
ia  su$efcnt  $o  bar  the  action,  for  Ahqy  haw  found  th* 
statement  to,  be  a  true  and  faithful  report  of  the  proceed* 
iqgsio the ^oaelivent Debtors'  Court;  and  tbecpnswtfnt 
or  tide  wag  only  used  for  the  purpose  of  condnoliftK  th* 
eye  of  th?  render  fo  the  statement  whieh  followed  it* 

[The  Court,  however,  were  clearly  of  opinion,  that  the 
judgment  of  the  Court  below  was  right  on  this  point, 
and  consequently  that  it  ought  to  be  affirmed.} 


904  '       CASBS  iMTaiNITf  TBAM,     ' 

»«•  At  all  events,  the  Court  below  should  hare  awarded 

Clement  a  txmrtde  Hmo,  and  n6t  a  writ  of  inquiry  to -assess  the 
lj£S9.  damages,  which  should  hate  been  done  by  the  jury  at 
IfceJrial;  for  in  €omt/n's  Digest  {a)  itis  laid  down,  that 
"  w  alt  cases,  where  the  issue  is  tried  by  a  jury,  and  da- 
mages  ate  recoverable,  the  damages  regularly  ought  to 
he tassessed  by  the  jury;  and  if  they  do  it  riot,  where 
damages  inly  are  recoverable,  the  vertiict  shall  be  void; 
and  the  oftrission  cannot  be  supplied  by  a  writ  of  inquiry, 
for  thereby  the  defendant  will  lose  the  benefit  of  a  writ 
of  attaint,  if  the  damages  are  excessive.*9  Hie  same  doc- 
time  was  established  in  Hhfdtafi*  tku*(U);  and*  in  Okep 
neyt  Case  (c),  where  the  rale  is  stated  to  be,  that "  when 
the  Conrt  ex  officio  ought  to  inquire  of  any  thing  upon 
which  no  attaint  lite;  there  the  omission  of  it  may  be 
supplied  by  a,  writ  of  inquiry  of  dairiages ;  bot  in  all 
eases  wfcere  any;  point***  Resitted  whereof*  attaint  lies; 
there  it  shall  not  be  supplied  by  a  writ  of  inquiry,  upon 
which  no  attaint  lies,  but  by  a  venirt  tie  novo."  So  in 
mhornv.  Lt>Maitre(d);  it  wab  decided,  that  a  writ  of 
inquiry  cam**  be  awWded  tb  Supply  the  bhtission  of  the 
jury  at  tnt  tafial, '  Where4  atl  attaint1  fits!  '  The  dhrtnictibn 
h;  where  the  jury 'find  only  an 'immaterial  issue,  when 
they 'ate  nol  bound  to  assess  the  damages;  but4  whenever 
h  material  issue  is  found,  the  original  jury  who  fitad 
toftst  ass&s  the  damages.5  Here,  therefore,  as  (hfee  is- 
sues  *^' found ;  ft*  tfcte  pfefntiff  bHow,  abfl  as  an  at- 
taint  Wotrtd  have  lain  agkhist  the  jury  who'  tried  thfem;  if 
they  had  given  excessive  -  damages,  and  as  aU  tltta'fat 
WooMnct'lie  on  the  writ  of  inquiry,  although  the  da- 
mages wete* excessive,  as  it  was  only  an  inquest  of  office ; 
a  venire  dt  novo  should  have  been  awarded  hy  the  Court 
'  of  King's  Bench,  and  not  a  writ  of  inquiry. 


*  (*)  tU.Dahiagea(E.  1). (ft)  11  Rep.  6,  (a).- : — (c)  lOftep. 

119,  (a).         ,  .,(d)  ^.WUs,3g-7. 
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Mr,  Marry  all  Sot  the  defendant  in  enor-  The  decld-  Wft 
ration  contained  two  counts,:  to  which  the  defendant  ^mir 
in  error  pleaded  not  guilty,  as  weJJ  as  .separate  pleas  of  j^w 
ju$ti6cjUK>n  u>  each  count,  on.  six  p£  which  the  juiy 
foueda  verdict  for- him.  Still,  however,  it  ha*  btep;qon- 
teflfed  .that  *uch  verdict  is  defect!  Me,  as  the  jury.  Plight 
lOtitiuw  assessed  the  damages :  on  the  three  pleas  found  • 
^th^pUuutiffia  error*  It  mi»t  be  .admitted,  gene/aljy 
speaking,  that  if  there  be  a  defective  verdici^or  the  jury 
omit  to  find  something  which  they  ought  to  have  found, 
tjhcre, .cannot be  a  writ  pf  inquiry  ji^t*, on  the  otheR  band, 
it,^-^qn§%  clear*,  that  whege  t &e  Jury  Ijave  not  found 
whpt  they  might  ba>ve  dpue*  but>wbjch  it  y^as  UQt  abtp* 
Intel;  neae8fary(for.th$mtp(ha9e^fouqd>  An  daftfct  msp 
beftURplied  by  such  wfrfU  Vvp,  MreWFn**j*W  *W« 
found  certain,  isfiias  which  aJ^e,tber  precluded  them 
frqm  finding  any  djmwgttt'*  for;  Abe  plea .  of  jfQt  g^y 
constituted  a  fnll  defence  to  the  action,  and  w^nt  to  die 
whale  of  the  decJarafcicyo,  and  on  which  thej  faunf  a 
verdict  foi;  tb$  plaiqtifF  below.;  U  was  not  t£eir  doty* 
nos.we^e  ythey  cjpp^wejed  to  assess  *dajpag*s  pnt)ifLi 
ptear.ajai  cpmeque^tty. they  have  pmitt^  iuMftipg  $49 
were  \vffpofi\  to  Jftnd.  the  pases  ,r*]i«4  <*»,  fr^tfe**  pla#* 
tiff, ^  ^e<  are  iu^pplkabk  to  the  prffflmt*  a*w  «P  *h*#« 
the  jffiy  1»V#*.to  have  found  damages  *q<}  ibgrftfqre 
Qjnipffd  fftmetbiipg  they  uugbtjbav*  fpuqd.  hkCfa&nv'* 
Cafe,  issue  pas.taken  upon  the  Upu^  q^a  *j^  <fc  wfoie 
pwitfgi},,  and  the  jury  did  not  enquire  pfthe  yalu#  of 
t^ie fpajpage,  as  they  ought  to  have,  done;  as  jif  they 
t^ad  £§se*sed  ejccessiye  value, ^r  ewemvfittmWh  «^ 
W^iflt  would,  hfiyejain  ;  ,but.  where,  in  square  in^dit,  the 
iaiffie7wiyi  fyapjl  for  the,  plaintiff,  bu,t  through,,  his  negli- 
gence tbe  jury  were  not  charged  tp  {enquire ,  of  thq,  fow; 
usual  ppints,  it  was  held  that  he  might  have  a  writ  of 
inquiry.       Ptyner  v.   Chorleton(a).    In  Eichorn  v.  Le 

(•/ Djtr,  135,  jd.  12.       ., 
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Maitre,  the  issue  wa*  taken  on  or  pfea.  of  MMnonwr  in 
Cum**  lAoltenicwt  f  and  the  CourLwet*  of  opinion  that  the  judg- 
LJJ^  roent  shoftkl  hate  been  peremptory  ;  and  that  it  was  im- 
material whether  the  plea  pleaded  was  m  bar  or  abate- 
ment ;  and  that  die  jury  hating  found  a  verdict  ft*  the 
plaintiff,  they  should  hate  assessed  the  damdges,  aa  they 
awe  the  whole  object  of  the  writ  and  sank  Here,  how- 
ever, a  verdict  was  found  for  die  plaintiff  on  some  Mines* 
and  for  die  defendant  on  otbtn. 

[Mr.  /ttstice  Bt*rwgh.~~lti  Rynastvn  v.  Tke  Martyr  of 
Skrewsb&h/  (ci),  *hete  no  damftges  were  given  on  frying 
the  traverse  of  the  return  to  a  writ  of  wtaaAhwt/*,  itwai 
held,  that  the  omisttiou  could'  not  be  supplied  by  it  writ 
ef  itiquhy.  And  if  the  jury  in  this  cine  had  found  da- 
Mftgesj  as  they  might  havedene,  tf  th*y  hrid  beeh  excess 
*ive,  wotrtd  they  not  have  been  sribjett  to  art  fcttalnt  $   • 

There  the  traverse  was  given  by  the  statute  &  Anntt 
**90,  as  a  substitution' of  an  action  for  a  false  return ;  and 
is  die  damages  Wcte  consequent  upon  the  festre1,  they 
were  within  the  province  of  the  jury.  Here,  however, 
they  *duld  not  be  subject  to  tti  attaint,  as  they  have  not 
fbtrad  a  false  verdict  $  and  in  Barker  r.  Sbr  Wolston 
Dhtety),  It  fras  determined,  that  sm&llnes*  of  damages 
was  no  ground  for  a  new  trial :  and  that  new  trials  were 
substituted  tot  attaints,  as  a  more  expeditious  and  easy 
remedy;  and  that  the  jury  having  found  rightly  for  the 
plaintiff,  *o  attaint  would  He.  Besides,  the  writ  of  at- 
taint has  been  obsolete  for  nearly  two  centuries,  and  is 
now  a  mere  Sound.  Whenever  there  has  been  a  verdict 
which  does  not  go  to  tike  very  point  of  the  issue,  or  which 
eannbt  be  supported  in  point  of  law,  a*  writ  of  Inquiry 
to  assess  the  damages  ihay  be  awarded.'    And  in  Lacy  v. 

(«)  2  St*.  W52,——. (6)  M.  1051. 


IN  TUB  THIRD  YBAR  OF  GSO.  IV.  ^97 

Reynold*  (aX  where*  i*  as  action  of  slaodtr,  the  issue  was        isaa. 
ill  joined,  the  plaintiff  w n»  not  aUowdd  to  haiie  bit     <££I^ 
damages  ta*ed  by  the  Court,  but  a  new  writ  toes  awarded       j^J^ 
to  inquire  of  damages.    And  in  Jfo&'s  Abridgment  (b), 
there  is  the  form  Of  the  entry  on  the  recbrd> 

(Lord  Chief  Justice  £feJfa*>~lt  is  stated  in-  Ckymf* 
C«f,  that  the  precedent*  which  ime  against  the  rates 
there  established,  passed  sub  rilcntio,  without  the  advice 
of  Court,  and  against  the  rule  of  law;  and  therefore 
that  m  dctimte,  if  the  jury  find  damages  and  costs,  sfnd 
no  value,  as  they  ought,  it  shall  not  be  supplied  by  A 
writ  of  inquiry  of  damages.  And  in  Lacy  v.  Reynolds 
the  Court  treated  the  plea  as  a  judgment  by  confession.] 

In  Jones  v.  Bodinkam  (c),  where  there  was  an  imma- 
terial issue  in  trespass  for  taking  the  plaintiff's  cattle, 
the  verdict  was  set  aside,  and  a  writ  of  inquiry  awarded, 
As  the  jury  had  no  power  to  inquire  of  damages. 

[Sir.  Baron  Graham.— In  that  case  there  was  only  one 
issue,  and  no  plea  of  not  guilty,  as  in  the  present] 

la  Broome  v.  Rice(d),  where  the  plaintiffs  cause  of 
action  was  confessed,  and  the  parties  afterwards  went 
to  issue,  which  was  improperly  found  for  the  defendant, 
the  Court,  on  motion,  set  aside  the  verdtet,  and  ordered 
judgment  to  be  entered  for  the  plaintiff,  and  a  writ  of 
inquiry  of  damages  to  issue.  The  same  point  was  deter- 
mined in  Crmen  v.  Hartley  («),,  and  in  Broadbent  v.  Wilfa(f)% 
where  there  were  two  oounts  in  the  declaration,  and  the 
defendant  pleaded  not  guilty  to  all  the  trespass  in  the 

(«)  do.  Hit.  214.— (6)  Vol.  2.  page  99,  line  5  to  30 (c)  1  Salk. 

173,   a  CX  Cartu.  370..        ■      (^  2  Stnu  87**— ~- <«)  *Com.  Rep.  648. 
S,  C.  1  Barnes,  8vo.  ediM754,  p.  186. (/^  Willes>3«4. 
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>•»,  Xn.  Julice  Buimmh^I  an  «f  optfoa  tin*  the 

Hunt  exhibition*  were  hi  themselves  ilfegal,  •*  die  J  woold 
b^l,  eventually  tend  to  a  breach  of  tie  peace*  These  can  be 
no  doubt  but  that  their  ultimate  object  was  to  Wad  *o 
such  breach,  ae  they  had  the  effected  training  persona 
up  to>pris*§gbtio&  whiebitmcMitbeada*Ut*di«idittftlf 
a  misdemeanor*  The  puttie  atharge  who  attend1  saeh 
exhibition*  are  accustomed  tfr  see  eoMtats  between  the 
principal  pogWsU  of  the  day,  who*  may  be  afteiwarik 
matched  as:  prize-figbte»,  and  they  may  ako  observe  what 
advantage  the  one  taay  have  over  the  otbe*,  and  judge 
a* to  the*  oomperutfee  stfeagtit  and  *M1L  They  am 
aho  ih  the  h*bi*  of  seeing*  contest*  between  thoe*  who 
had  previously  beat  their  opponents,  and  afterward*  be- 
come, public  eetovt  as  p*i*e~figtitef».  Can  there,  flteny 
be  any  doubt  whether  the  exhiWttals  in  qaestfoir  wies* 
not  intended  to  lead  eventually  to  prize-fighting,  namely, 
by  learning  the  art  of  sparring  with  gloves,  which 
waaafteriraafls  to  be  pot  in  x*&  without  the***  These 
exhibitions  *o»  attended  by  Crib,  Nmrt,  Hwkmaw,  andF 
other  ealebsated  pugilists,  whose  pmwatH  was 'afterwards 
to  be  tried,  sa  priie»»figfcinr*  in  matehe*  to  be  made  be- 
tween them*  1  remember,  in  a  cease  tried  before  me  at 
CfOffdon  some  shoit  time  since,  that  a  person  wat  KMed* 
hi  a  pugilistic*  coamt  with  another*  by  two  blew*  gfee* 
on  a  particular  pari  of  the  neck.  Theie  can  be  ao  deobft 
hot  that  the  art  of  gfcfag  W*w*  ef  tfcis  description*  i* 
acquhed  at  exhibitions  ef  this  sort;  and  although  glove* 
are  there  used,  the  same  blew*,  if  given  without  them, 
would  produce  death.  This  therefore  being  a  place  of 
public  exhlbitta*  for  encounters  between-  celebrated 
fighaem,  it  not  only  tended  to  encourage  prke^ghting, 
'  hot  affosdedan  opportunity  for  the  spectator**?  judge  as 
to  the  bets  they  might  be  induced  to  mule  when  a  fight 
of  this  description  takes  place ;  and  it  i*  notorious  that 
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bet*  ase  foqocotry  arte  far*  as  to  the  issue  of  wick       1*22. 
cootests.        «  nvxT 

BCLL, 

Mr.  Justice  Ricwabdsom^I  understand the  question, 
as  pot  to  the  jory  by  my  Lord  Chief  Jsstice  was,  whether 
the  exHHtiorw  fa  questlob  were  not  intended  to  prepare 
or  tram  up  persons  (br  the  pwrpote  of  (taze+fightibg, 
which  would  be  in  itfcelf  illegal;  and  the  Jury  erne  tar 
the  concksipn  that  they  had  a  tendency  to  snob  a  prac- 
tice. There  can  be  no  doubt  bet  that  the  law  perptto 
any  man  to  learn  the  art  of  self-defence  wljb  the  weapons 
nature  has  afforded  Mm,  or  even  with  artifitial  weapons ; 
but  public  prize-fighting'  fs  a  nisdeuttaoior  at  eenjmon 
law ;  and  it  appears  to  in*,  that  meetings  of  this  deiseripo 
tion  fend  to  encourage  it;  ami  aa  It  ba* been  espsessl y 
so  foond  by  the  jury,  t  concur  With  the  Cowu;  in  think* 
ing  that  there  is  no  reason  to  disturb  their  neidifctt 

Rale  refused. 


Jackson  v.  LoWb  and  Lynam.  Tuesday, 

Joaellth. 


Tk  t  s  was  an  actioo  of  asitnnp»>r  to*  reeoverdanagesi^om  Twoi 
the  defendants  for  the  tton-perfbraance  of  a  contract  for  meats  may  be" 
the  sale  and  delivery  of  flour.   The  first  eonnt  of  At  ££££tT 
cumUtate-a  memosntMfcmrof  m  ooMraeVtoiamtisfy  Slej  mbssulsa  of  the  statute  of 
Jfcendai-r&f*^^ 

whoBad  £li7er^|«iiTortV  Sat  It  tu  of  a  hair  quality  and  unsaleable,  and  re- 
qsM  kjsxs*  te*J*i*ewey  *  ami  la  whist)  nottWtfe  tjpk^^iality,  price,  and 
time  of  delircry  were  stated  *•  and  the  attorney  for  the  vendor  answered  the  notice, 
stamnf » Hat thy  laSterew* pnffciliif Ms castsact ss  for  a*  it  bad  gone,  and  was 
X&4j*  to,e0mnjefcthe<  reinafoler ;— Held,  that  these  two  documents  were  a  sufficient 
memorandum,  or  note  In  writing  of  the  connect,  to  satisfy  the  terms  of  the  statute. 
Where,  tfce  alajaflaNysefr  t*pwfyhaf».  ftpm  the  defends**,  oa*  hundred  sacks  of 
good  English  seconds  flour,  at  45#.  a  sack,  twenty-two  of  which  were  deH?ered  to 
tin  atstaslgy  aaslhw  fats  aotW  tot  ska  sWimsuSfsi,  thus  they  wssr unsaleable  and  of 


a  bad  o^aUtr.  am}  jwjuired  them  to  take  away  the  sacks  immediately;  but  It  did 
not  Appear  that  tie  flour  had  erer  been  returnee)  to  thee*  Qnmr*,  whether  this 
vjp^acctftancettythAotevtth^sQasfr 


9. 

Lows. 
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18*2.        declaration  slated,  that  the  plaintiff,  on  the  Ifth  SepUm- 
j^ov      bcr,  1831,  at  the  request  of  the  defendants,  bargained 
with  them  to  bny  of  them,  and  they  agreed  to  sell 
and  deliver  to  him,  divers,  to  wit,  one  bondsed  sacks  of 
good  English  •  seconds  flour,  at  the  price  of  46s.  per 
sack,  the  floor  to.  be  delivered*  by  the  defendants  to  the 
plaintiff  on  the.  £Odi  September  hn  that  year,  and  to  be 
paid,  for  by  him  at  the  expimtjfcn  of  one  month  from 
the  day  of  delivery ;  that  Usereupoo,  in  consideration  of 
the  premise*,'  and  also  ia  consideration  that  the  plaintiff, 
at  the  Kke  request  of  the  defendants,  had  undertaken 
and  faithfully  promised  them  to  accept  and  receive  the 
flour,  and  to  pay  foe  the  same  as  aforesaid,  they  pro- 
mised the  plaintiff  to  deliver  the  flow  to  him ;  and  that 
althoogb  the  time  for  its  delivery  hath  long  since  elapsed, 
and  the  plaintiff  was  ready  and  willing  to  accept  and 
receive  the  floor,  and  pay  for  it  at  the  rate  or  price,  and 
at  the  time  aforesaid,  whereof  the  defendants  had  notice ; 
yet  that  they  did  not,  nor  would  at  the  time  aforesaid, 
or  at  any  other  time*  deliver  the  floor,  or  any  part  thereof 
to  the  plaintiff,  but  wholly,  neglected  and  refused  so  to 
do;  whereby  he  lost  and  was  deprived  of  divers  great 
gains   and   profits  whi<?h  might  and.  otherwise  would 
have  accrued  to  him  from  the  delivery  of  the  floor,  and 
from  a  great  rise  in  the  price,  of  such,  flour.    The  second 
count  state*!,  that  the  flour  was  to  be  delivered  within  a 
reasonable  time ;  and  the  third,  that  it  was  to  be  deliver- 
ed on  request*    The  fourth  stated,  that  the  defendants 
did  not  at  any  tape  deliver  the  one  hnodred  Jacks  of  floor 
to  the  plaintiff  j  but,  on  the  contrary  theveof*  they  deli- 
vered to  him  twenty  sacks  of  flour,  of  very  inferior  quality 
and  value,  w^ich  were  not  only  of  no  use  to  the  plaintiff, 
but  that  he  was  also  put  to  great  expence  in  warehousing 
and  keeping  the  same;  and  by  the  non-performance  of 
the  promise  and  undertaking  of  the  defendants  in  that 
count  mentioned,  he  was  also  deprived  of  divers  great  gains 
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and  profits* which  might,  and  .would  btiferwiser  Have  ac-        w». 
craed  firom  the  delivery  of  the  floor  to  htm,  and  from  a      jacuo* 
great;risein^?pr^e  of  ^uoh  flour.   The. fifth  cootat  was    .  |^g 
similar  to  the  foattbywhh,  the  exception  that  the  flour  .was 
to  be  delivered  withfo  a  reasonable  tun* ;  and  the  sfarth 
•teted  that  it  waa  to  he  delivered  on  request*    T\>  these 
wpre  addted  count*  for,  warehouae-rottn,  *e*ky  labour*  and 
materials,  and  the  common  money*  counts,    Hie  defend- 
ants pleaded. U>egen^l  isswe- 

At  the  trial  of  the  cause  before  Mr.  Bairn  Ga?rmtrt 
at  the  feat  assise*  for  the  county  of  Stafford,  the  plain- 
tiff having  given  parol  evidence  of  the  contract,  and 
the  delivery  of  sixteen  sacks  of  flour  on  the  17th  &p- 
ta*ber,  and  six  more  on  the  following  morning,  when 
the  plaintiff  objected  to  the  quality  of  that  first  sept,  and 
refused  to  take  any  more,  and  that  the  floor  produced 
bad  bread ;— gave  in  evidence  the  following  notice,  sent 
by  him  and  served  on  the  defendants*  .  . 

u  To  Messrs*  Joseph  Lome  and  George  Lynam,  of  Stoke       « 
upon  Trent,  in  the  county  of  Stafford,  millers!  t   \ 

"  I,  the  undersigned  Samuel  Jackson,  of  Hanley,  in  the 
county  of  Stafford,  grocer  and  floor  dealer,  do  hereby 
give  you  notice  (as  f  have  frequently  done),  that  the  , 
flour  you  caused  to  be  delivered  to  me  on  Wednesday  and 
7jfcsjrsdaylast,  (in  part  performance  of  my  contract  with 
yon  for  one  hundred  sacks  or  bags  of  good  English  se- 
conds flour,  at  46s.  per  sack  or  bag,  the  whole  of  which 
were  to  be  delivered  as  of  Thursday  last>  is  of  so  bad  a 
quality,  that  I  cannot  either  sell  it  as  flour  nor  make  it 
into  &aleabje  bread,  as  will  appear  by  the  samples  of  the 
floor  and  bread  left  at  the  office  of  Mr.  Adams,  attorney 
at  law,  in  Newcastle-under-Lyne*  I  further  give  you  no-  ; 
tice,  that  the  same  bags  or  sacks  of  flour  (with  the  ex- 
ception only  of  the  samples  above  alluded  to)  are  at  my 
shop,  and  are  at  your  risk:  you  will  therefore  immediately 
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hb*        on  receiving  Urn  notice,  mend  for  theta  aWay,  otherwise 

Jackson      I  shall  commence  an  action  against  yon  for  trespass  : 

jj^       and  I  lastly  give  yon  notice,  that  I  not  only  bold  yon 

anwwraMe,  atorf  e*pm  yon  to  fulfil  ydttfr  part  of  the 

contract  above  altadei  to,  in  the  course  of  this  present 

weak,  (tat  in  addition  thereto,  nlake  me  ample  remtitie- 

ration  for  ike  tot*  I  have  stostafted  in  ctaseqaence  of 

yoarneglect,  as  1  have  alwayk  been,  and  ktfll  am  ready 

to  fulfil  my  part  of  the  contract.    Given  under  toy  hand, 

.      this  *4fb  September,  ?Ml. 

•   •  SanhtelJachon.* 

On  the  «7lh  Stptetnbef  following,  the  clerk  to  the  de- 
fendants1 attofaies  wrote,  by  the  desire  of,  and  under  the 
instructions  bf  the  defendant  Lynam,  an  answer  to  the 
foregoing  notice,  as  follofrs :  f 

a  Sir,— I  have  your  letter  or  notice  of  the  24th  Septem- 
ber, directed  to  Messrs.  Lome  and  Lymam,  now  before 
me  i  fa  reply  to  which,  I  hate  to  state  that  they  Consi- 
der they  have  performed  theft  contract  with  you  as  far  as 
it  has  gone,  and  are  ready  to  coin  pie  te  the  remainder ; 
and  1  have  also  Co  fntoriti  you,  that  unless  the  flour  is 
paid  for  at  the  Expiration  of  one  month  from  the  40th 
instant,  proceedings  Witt  be'  taken  against  you  for  the 
recovery  of  (he  amount,  without  any  further  notice. 
H I  art  Sir,  yours,  &c.,' 

«  w.  mittim*.* 

"  Tb  Mr.  Samuet  Jatk-     "  t&f  Mr.  Evans,  attorney  for 
son,  Baker,  Hablty."  Messrs.  Lowe  and  Lynam" 

It  was  proved  for  the  defendants,  that  they  had  in  their 
milt  at  the  time  of  the  contract,  one  hundred  and 
twenty-three  sacks. of  flour,  part  of  which  (pit.  twenty- 
two' sacks),  were  afterwards  serit  to  the  plaimifl  ;  and  it 
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wascontended  Cor  Ibejn,  fits*,  that  these  had  not  teen  such        im 
an  acceptance  of  any  pari  of  the  floor  by  the  plaintiff  at      jack** 
wwrid  take  the  ease  oat  of  the  seventeenth  section  of  the       ^^ 
*t*ytitfe<of  fraud*,  to  *•  to  leodtc  a  note  or  memorandum 
in  writing  of  the  contract  by  the  defendants  necessary ; 
and  aecondly,  .even  if  there  had  bctan»  that  the  anas 
written  by.  the  *tark  of  their  aUewey  to  the  notice  i 
ty  the  plaintig,  did  not.  constitute  aanffieieni  i 
don  ef  ibe  bargain  within  that  section* 

The  learned  Baron,  however,  was  of  opinion  that 
there  was  an  acceptance  within  the  statute,  and  that  the 
notice  by  the  plaintiff  to  the  defendants  and  the  answer  to 
it  might  be  coupled  together,  and  that  being  united,  they 
constituted  a  sufficient  memorandum  of  the  contract  to 
satisfy  the  terms  of  the  statute ;  and  the  jury  accordingly 
found  a  verdict  for  the  plaintiff,  damages  75l. 

Mr,  Serjeant  Bosanquet,  pn  the  first  day  dT  the  last 
Term,  obtained  a  rule  nisi  that  this  verdict  might  be  set 
aside,  and  a  nonsuit  entered,  or  a  new  trial  granted;  and 
submitted  in  the  first  place,  that  there  was  not  such  an 
acceptance  of  the  flour,  or  any  part  of  it  by  the  plaintiff, 
as  would  take  the  case  out  of  the  statute ;  and  he  relied 
on  the  case  of  Kent  v.  Huskinton  (a),  where  it  was  held, 
that  the  defendants  writing  a  letter  to  the  plaintiff,  thai 
the  article  sent  was  not  worth  the  price  charged,  and 
that  he  had  sent  it  back,  did  not  amount  cither  to  a  note 
in  writing  or  an  acceptance  of  the  goods,  so  as  to  take 
the  case  out  of  the  statute.  And'  M*.  Justice  Cham- 
bre  there  said  (£)»  "  Certainly  there  was  no  acceptance  of 
the  goods  by  the  defendant,  unless  we  can  consider  a  re- 
fusal to  accept  as  amounting  to  an  acceptance.**  And 
Mr.  Justice  Heath  observed,  that  "according  to  the  words 
of  the  statute,  the  exception  does  not  apply,  unless  the 

(#)  3Be*.»M.233.  ■     ■■    (*)H.g3fr 
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vendee  both  receives  and  accepts ;  and  that  acceptance 
cannot  be  considered  to  be  any  other  than  the  ultimate 
acceptance,  and  snch  as  completely  affirms  the  contract." 
Here,  the  plaintiff  not  only  rejected  the  flour  which  had 
been  sent  to  him,  bnt  stated  that  it  was  at  the  risk  of  the 
defendants.  Secondly,  that  at  all  events  f  there  was' no 
memorandum  in  writing  of  the  contract  by  thepi,  or  any 
agent  authorised  by  them,  to  bring  the  case  within  the 
statute.  In  the  answer  sent  to  the'  plaintiffs  notice,  it 
was  stated,  that  the  defendants  considered  that  "  they  had 
performed  their  contract."  They  might  therefore  have 
shewn,  that  the  contract  they  had. in  view  did  not  apply 
to  flour  of  a  particular  description,  but  to  flour  of  any 
quality ;  and  if  the  answer  be  considered  as  a  memonan 
dum  of  the  contract,  it  must  be  strictly  adhered  to,  and 
the  terms  of  tt  cannot  be  contradicted  by  parol. 

Mr*  Serjeant  Pell  now  shewed  caus£,  and  submitted 
that  there  could  be  no  valid  ground  for  a  new  trial,  as 
the  objections  raised  for  the  defendants  went  to  destroy 
the  plaintiff's  right  of  action  altogether ;  but  the  action 
was'  founded  on  a  breach  of  contract  or  special  under- 
taking of  the  defendants  to  deliver  a  certain  quantity  of 
flour  of  a  given  description  within  a  stated  time,  and 
which  they  neglected  to  do.  The  case  of  Kent  v.  Hu$- 
kinson  is  inapplicable  to  the  present,  which  must  depend 
upon  its  own  peculiar  circumstances,  and  the  nature  of 
contract  between  the  parties.  At  all  events,  there  was 
an  acceptance  by  the  plaintiff  as  against  the  defendants, 
as  they  forwarded  part  of  the  flojir'  contracted  lor, 
amounting  to  sixteen  sacks,  and  which  had  been  actually 
delivered.  They  are,  therefore,  precluded  from  saying 
that  no  part  of  the  contract  has  been  performed;  and 
when  they  sent  the  six  other  sacks  on  the  following  da}', 
the  plaintiff  stated  that  the  former  quantity  was  not  of 
the  quality  contracted  for.     Besides,  the  flour  delivered, 
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continued  in  t^e  possession  of  the  plaintiff,  and  was  never  ^  1822. 
returned  to  the  defendants.  Although  the  not  ice  written  by 
the  plaintiff,  tends  tp  repudiate,  the  contract,  still  the.  an- 
swer to  it  by  the  clerk  to  the  defendant's  attorney,  brings 
it  expressly  within  the  statute :  and  in  Saunderson  v. 
Jackson  (a)  it  was  held,  that  a  letter,  written  and  .signed 
bj  the  vendor,  subsequently  to  the  original  order,  and  re 
ferring  to  i|j  might  be  connected  with  a  bill  of  parcels  de- 
livered, which  in  itself  might  have  been  an  insufficient 
memorandum ;  and  here,  .although  the  answer  was  writ- 
ten by  the  agent  pf  the  vendors,  they  are  estopped  from 
letting  up  either  of  the  objections  which  haye  jbeen 
raised  in  support  of  the  present  application.    . 

Mr.  Serjeant  Bozanqutt,  in  support  of  the  rule.  The 
plaintiff  was  the  purchaser  of  the  flour,  which  he  has 
alleged  iq  his  declaration  was  to  be  of  a  particular,  de- 
scription, pnd  that  the  defendant*  have  refused  tp  deliver 
it,  whereby  he  has  suffered  a  loss,  and  tbat  there  has 
since  been  a  great  rise  in  the  price  of  that  article*  In 
Order  to  have  sustained  bis  action,  he  should  either  have 
proved  that  the  contract  for  its  sale  and.  delivery  was 
made  by  a  note  or  memorandum  in  writing,  signed  by 
*he. defendants  or  their  agent,  or  that  he  had  accepted 
part  of  the  flour,  and  actually  received  the  same.  .  No 
written  memorandum  of  the  original  contract  was  pro- 
duced at  the  trial,  and  it  was  merely  referred  to  in  the 
plaintiff's  notice  to  the  defendants,  in  which  he.  states 
that  the  flour  delivered  in  part  performance  of  his  con- 
tract for  one  hundred  sacks  of  good  English  seconds  flour, 
was.  of  a  bad  quality ;  but  the  defendants  answered?  that 
they  considered  they  bad  performed  thdr  contract,  and 
that  unless  the  flour  was  paid  for  within  a  given  time, 
proceedings  would  be  taken  for  the  recovery  of  the 

(•)  2  Boft.  &  Pul.  23*. 
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W22.        amount.    The  jury,  therefore,  were  not  warranted  in  in- 
Jacs*on      tefttegt  that  the  commit  mentioned  in  the  answer  was  the 
Lo^r^       same  as  that  set  oat  in  the  plaintiff's  notice,  as  it  did  not 
ftrofess  to  athide  to  the  contract  assumed  by  the  plaintiff, 
or  that  adverted  to  in  his  notice,  nor  was  their  contract 
to  be  confined  to  good  English  seconds  flour  atone,  but  to 
floor  generally.    Although  the  facts  in  Kent  v.  HtuHmon 
are  not  precisely  similar  to  the  present,  still  Lord  Al- 
vanley  there  said  (a),  that  "  the  evidence  did  not  take  the 
case  otft  of  the  statute  of  frauds :  and  he  asked,  how  was 
any  judgment  to  be  formed  as  to  the  nature  of  the  con- 
tract between  the  parties  f    Possibly  the  order  was  for 
the  best,  possibly  for  the  second-best  sponge,  or  sponge 
of  some  peculiar  quality  ;  all  which  circumstances  were 
left  in  a  state  of  uncertainty."    So  here,  Unoriginal  eon- 
tract  might  have  been  for  the  purchase  of  floor  generally, 
or  Emgfah  thirds,  or  even  foreign  flew.    The  description 
of  the  article  should  have  been  left  to  the  jury.    Besides, 
the  plaintiff  ia  bis  notice  absolutely  rejected  the  whole  of 
the  flour  delivered,  with  the  exception  of  a  few  samples, 
and  stated  that  if  die  defendants  did  not  send  for  it 
inmiedtafcely,lie  wwdd  commence  an  action  against  them 
for  trespass.    This  surely  was  an  absolute  rejection,  and 
not  an  acceptance;  and  in  Jiamon  ▼.  Armitage,  Lord 
Chief  Justice  Abbott,  in  delivering  the  judgment  of  the 
Court  (ft),  referred  to  the  case  of  Howe  v.  Palmer  (c), 
where  it  was  held  that  there  could  be  no  actual  accept- 
ance so  long  as  the  bnyer  continued  to  have  a  right  to 
object,  either  to  the  quantum  or  quality  of  the  goods. 
Here,  the  plaintiff  not  only  objected  to  the  quality  of  the 
flour,  but  refused  to  accept  it  altogether.     On  these 
grounds,  therefore,  he  is  not  entitled  to  recover. 

(a)  3  Bob.  &  PuL  234. -(*)  &  Barn.  6  Aid.  559. (c)  3  Ban. 

&  Aid.  321,    Set  verba.  Mr.  JvtfaceH+o&rld.  32b. 
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Mr.  Justice  Pa*k  (*).— In  my  view  of  this  case,  it  is  ^22^ 
unnecessary  to  decide  whether  there  has  been  an  accept* 
ance  of  part  of  the  flour  by  the  plaintiff,  or  not,  so  as  to 
bring  it  within  the  provisions  of  the  statute*  I  therefore 
abstain  from  giving  any  opinion  on  that  point.  Neither 
the  circumstances  nor  reasoning  in  the  case  of  Kent  v. 
Huddnwn  appear  to  me  to  be  applicable  to  the  present. 
There  the  repudiation  of  the  contract  was  complete,  and 
the  vendee  actually  returned  the  article  sent :  and  Lord 
Aivanley  observed,  that <fl  the  moment  the  article  reached 
the  defendant  and  was  examined,  he  sent  it  back  to  the, 
plaintiff,  saying,  that  ft  was  not  that  sort  of  sponge 
which  he  wanted  and  had  ordered ;"  and  Mr.  Justice 
Ckambre  most  property  added—"  there  was  no  accept- 
ance, unless  we  can  consider  a  refusal  to  accept  as 
amounting  to  an  acceptance.91  The  only  ground,  how* 
ever,  on  which  I  shall  found  my  opinion  in  this  case  is, 
that  there  was  a  tstftcient  note  or  memorandum  in  writ-* 
ing  of  the  contract  to  take  it  out  of  the  statute.  It  has 
been  admitted  by  my  brother  Boumquet,  in  the  course  of 
the  argument,  that  two  distinct  papers  or  writings  may 
be  connected,  so  as  to  constitute  a  memorandum  to  sa- 
tisfy she  tams  of  the  statute.  That  was  determined  by 
tod  MUm,  in  the  case  of  Saunderson  v.  Jackson,  and  to 
whose  doctrine  I  fuUy  accede,  and  which  was  adopted 
by  Lord  EUtnborough  in  Schneider  v.  Norri${b),  where  it 
was  held,  that  a  bill  of  parcels,  in  which  the  name  of  the 
vendor  was  printed,  and  that  of  the  vendee  written  by  x 
the  vendor,  was  a  sufficient  memorandum  of  the  contract 
to  charge  the  vendor.  Here  the  qoestion  is,  whether  the 
jury  were  not  warranted  in  saying,  from  the  documents 
given  in  evidence  at  the  trial,  that  there  was  a  sufficient 
note  or  memorandum  of  the  contract.  I  admit  that  a 
mefe  memorandum  of  the  bargain  is  not  sufficient,  unless 

M  Lord  CMef  Jitfrc  IWfat  wss absent,  b«isg  coined  fey  isfrpnttltn. 
■     ,(*)  2  JttMt.  &  Selw.  288. 
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1822.  it  refers  to  the  terms  of  the  contract  on  which  the 
Jacksov  action  is  foanded ;  but  assuming  that  to  be  so,  it  i* 
quite  clear  that  the  answer  sent  by  the  order  of  the 
defendants  to  the  plaintiff's  notice,  has  reference  to  the 
original  contract  between  the  parties.  The  plaintiff,  it* 
ibis  notice,  not  only  states  the  terms  of  the  original 
contract,  but  specifies  the  quantity  and  quality  of  the 
flour  to  be  delivered,  as  well  as  the  price  and  the  time  for 
its  delivery.  These  were  all  the  requisites  to  constitute  si 
valid  contract  between  the  parties,,  although  the  plain- 
tiff objected  to  the  quality  of  the  flour  delivered  in  part 
performance  of  the  contract.  This  notice  was  sent  to  the 
defendants  on  the  24th  September,  and  on  the  27th  they 
ordered  an  answer  to  be  written,  stating  that  their  attar- 
niesv  clerk  had  the  letter  or  notice  of  the  24th,  directed 
to  the  defendants,  then  before  him,  and  that  they  consi- 
dered tbey  had  performed  their  contract  as  far  as  it 
had  gone.  That  must  refer  to  the  terms  of  the  Contact 
contained  in  the  notice  sent  them  by  the  plaintiff.*  -Al- 
though they  stated  that  they  "had  performed  their  con- 
tract, and  did  not  specify  the  particular  quality  of  flour , 
still  the  plaintiff  described  it  in  his  notice;  and  as  tb^ 
defendants  disputed  none  of  the  terms  therein  contained, 
or  mentioned  any  others  in  the  answer,  it  most  be  taken 
as  an  admission  by  them  of  the  terms  of  the  original  con* 
tract,  which  they  had  adopted,  by  forwarding  part  of  the 
flour  to  the  plaintiff.  Besides,  the  defendants  further 
stated  that  they  were  ready  to  'complete  the  remainder 
of  the  contract,  which  must  be  considered  to  amount  to 
an  adoption  of  the  whole. 

Mr.  Justice  Buhrough.— On  looking  at  both  these  in- 
struments, it  is  impossible  that  even  the  most  scrupulous 
person  can  entertain  any  doubt  but  that  they  constitute 
sufficient  evidence  of  a  note  or  memorandum  in  writing 
to  satisfy  the  terras  of  the  statute.    The  letter  or  notice 
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written  by  the  plaintiff  contains  the  implied  terms  oh         1922. 

'which  the  float  was  to  be  delivered.    Part  of  it  was  ac-       Jackson 

.tnaliy  sent  to  and  taken  in  by  him  before  it  was  written,  Lo£lu 
and  on  a  further  quantity  being  sent,  he  objected  to  the 
qoality  of  die  former  parcel.  The  agent  for  the  defend- 
ants, in  his  answer,  admitted  the  delivery,  and  stated 
that  they  considered  they  had  performed  their  contract 
with  the,  plaintiff  as  far  as  it  had  gone  (that  mast  refer 

,to  the  delivery  of  the  twenty-two  sacks),  and  that  they 
were  ready  to  complete  the  remainder.  This  was  a  full 
recognition  of  the  original  contract  between  the  parties, 

.and  sufficient  to  take  the  case  out  of  the  provisions  of 
the  statute ;  and  i  fully  agreg  with  my  Brother  Park,  in 

-saying  that  the  case  of  Kent  v.  Huskinson  has  no  appli- 
cation to  the  present. 

Mr.  Justice  Richardson.— It  is  unnecessary  to  give 
any  opinion  ad  to  whether  there  has  been  an  acceptance 
of  part  of  the  flour  by  the  plaintiff,  as  I  think  there  was 
'sufficient-evidence  of  a  memorandum  in  writing  to  take 
.this  case  out  of  the  statute.  The  plaintiffs  letter  or 
^notice  Of  the  24th  September  y  stated  the  terms  of  the  con- 
tract* as  proved  by  him  at  the  trial ;  and  the  defendants 
by  their  answer  sufficiently  Recognised  these  terms  to 
-wammt  the  jury  to  conclude  that  both  parties  had 
the  same -contract  in  view;  and  they  have  so  found  by 
their  Verdict.  In  the  answer  written  by  the  order  of  the 
defendants  on  the  27th,  it  was  admitted  that  they  had 
received  the  plaintiffs  letter  of  the  24th,  and  that  they 
considered  that  they  had  performed  their  contract  with 
him;  What  contract  \ — That  mentioned  in  the  letter  or 
notice  written  by  the  plaintiff.  It  has  been  admitted  by 
my  brother  Bo$anquet,  that  if  tbey  had  referred  to  that  con- 
tract, or  the  contract  in  the  notice,  it  would  have,  been 
sufficient;  but  that  was  a  question  which  the  jury  were 
fully  competent  to  decide:    and  I.  not  only  coincide 
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1829.        with  them  in  the  verdict  they  bate  found,  but  had  I 
u^h      presided  at  the  trial,  I  should  have  perhaps  advised 
-*  them  4o  have  done  so.     The  case  of  Samiermm  v. 

Jackson  appears  to  me  to  be  aq  authority  expressly  in 
point.    There,  the  original  order  for  the  goods  was  by 
parol,  and  a  bill  of  parcels  was  delivered  to  the  vendee, 
containing  the  quantity  and  price  of  the  article  sold;  bat 
there  was  no  signature  by  the  vendee,  and  the  name  of 
the  vendor  was  printed  thereon ;  and  the  question  was, 
whether  this  was  sufficient  evidence  to  take  the  case  oat 
of  the  statute,  coupled  with  a  letter  afterwards  written 
by  the  vendor,  in  which  the  order  was  referred  to ;  and 
Lord  Eldon  there  said,  "  at  all  events,  connecting  this 
bill  of  parcels  with  the  subsequent  letter  of  the  defend- 
ants, I  think  the  case  is  clearly  taken  out  of  the  statute; 
for  although  it  be  admitted  that  the  letter  which  does  not 
state  the  terms  of  the  agreement,  would  not  alone  have 
been  sufficient ;  yet  as  the  jury  have  connected  it  with 
something  which  does,  and  the  letter  is  signed  by  the 
defendants,  there  is  then  a  written  note  or  memorandum 
of  the  order,  which  was  originally  given  by  the  plaintiff, 
signed  by  the  defendants."    So  here,  the  jury  connected 
the  defendants9  answer  with  the  letter  or  notice  written  by 
the  plaintiff,  and  in  which  the  terms  of  the  original  con- 
tract were  fully  set  out.    On  these  grounds,  therefore,  I 
am  clearly  of  opinion,  that  the  jury  were  fully  warranted 
in  finding  a  verdict  for  him,  which  ought  not  pow  tt>  be 
disturbed. 

Rule  discharged  <«>. 


(«)  See  Alkn  r.  Benmti,  3  7dimJ,  169,  where  it  m  deckled  tfmt  aa\€ 
for  goods,  written  and  signed  ty  the  idler,  in  a  book  of  ttob^e^  In*  not 
Bandog  the  buyer*,  may  beeooneeted  with  a  letter  of  the  seller  to  his  agent, 
mentioning  the  name  of  thebnjei,  and  with  a  letter  of  the  buyer  to  the  ad - 
ler.  dalmlBf  the  performance  of  thg  aritr,  am  to  rmntiwi.  y  ^ywrLff  t 
Lthei  — w— 
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Glover  v.  Cou*s  and  Two  others.  j2m?&. 

1  if  ib  waa  an  action  of  debt,  brought  by  the  plaintiff  a?  Growing  crops 
assignee  of  the  sheriff  ef  Hunt*,  against  the  three  defends  ^t^ 
ants,  as  the  principal  and  sureties  of  a  replevin  bond,  the  natur?  of  ^oodfl 

mm  •  \  and  chattcJa, 

ooMiboa  of  which  was  stated  in  the  declaration  to  be  under  the  stat. 
that  «  if  the  defendant  Coles  did  and  should  appear  at  ^th^ma^be 
the  then  next  County  Court  for  the  county  of  Hants,  and  2J2^^Jn- 
sijoald  there  prosecute  hU  acUoq  with  effect  agqiu&t  the  ner a*  articles 
pl*U*Uff>  for  taking  and  uryustfy  detaining  of  Jus  good*  description' 
4«rf  cfatftefr  in  the  said  condition  meutiorjed*  and  should  JJ^Jj^jT 
also  make  return  thereof,  if  return  should  he  adjudged  ditionofare- 
by  law,  and  also  should  effectually  save  and  keep  harm-  was^that  the 
less  and  indemnified  the  sheriff  auc*  his  officers*  touching  323dSsje- 
the  replevying  and  delivery  of  the  said  goods  and  chattels,  «*•  his  action 
then  the  obligation  was  to  be  void,  otherwise  to  be  and  agaiust  the 
<en»aia  in  full  force  and  virtue."    Plea,  nm  est  factum-     tt£ng  uidfa- 

Al  the  Uiat  of  the  cause  before  Mr.  Justice  For*,  at  ^f^ 
the  last  assizes  at  Winchester,  on  the  production  of  the  tcis,  and  grow- 
boad  in  evidence,  it  appeared  to  have  been  executed  on  ^hTdeciam- 
the  13th  August,  1821;  and  assigned  to  the  plainUff  o.p  Jjjjjjji 
the  19th  November  following;  and  its  execution  was  duly  conditioned  to 
proved;  but  the  condition  appeared  to  be  as  follows,  effect  for  tak- 
A- that  "if  the  defendant  Coles,  should  appear  at  the  JSf^J1" 
ne*t  County  Court  and  prosecute  his  action  with  effect  a*dchatteU\n 
against  the  plaintiff  for  taking,  and  unjustly  detaining,  tion mentioned: 
the  goods  aqd  chattels  pf  the  defendant,  in  the  dwelling-  ^dnothvaa.tUU 
home;  faruij  laqdsj  and  premises  then  in  the  occupation  rianco. 
of  the  defendant,  called  Bradley  Lower  Farm,  situate  in 
the  several  parishes  of  Bradley  apd  Predion  Jndover,  in  the 
county  of  Southampton}  vis.  ip  the  parloqr,  a  grate,  fender, 
fire  irons,  carpet*  hearth-rug,  &q,&c.  [here  all  the  furni- 
ture in  the  house  was  enumerated],  growing  crops  of  corn, 
twenty-four  acres  of  wheat,  then  growing  and  being  in 
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1992.  a  field  called  Saverltys,  eleven  acres  of  wheat  then 
gToCu.  growing  in  a  field  called  Saverley  Park,  eight  acres  of 
Co*E#,  "he**  theP  growing  in  a  field,  called,  the  JZighlAtra, 
and  should  make  return  thereof,  if  return  should  ho  ad- 
judged by  law;  and  also  should  effectually  #aveand: keep 
harmless  and  indemnified  the  sheriff  and  his  offset*, 
touching  the  replevying  and  delivery  of  the  said  goods 
and  chattels,  the  obligation  was  to  be  void,  otherwise  to 
remain  in  full  force/' 

For  the  defendants  it  was  suggested  that  there  wad  a 
material  variance  between  the  condition  of  thee bond  as 
set  out  in  the  declaration,  and  that  produced  in  evidence; 
as  in  the  latter,  growing  crops  of  com  were'  added,  which 
could  not  fall  within  the  description  of  goods  and  chat- 
tels, to  which  alone  the  condition,  as  stated  in  the  decla- 
ration, had  reference. 

The  learned  Judge  directed  a  verdict  to  be  found  for 

*  the  plain  tiff,  reserving  liberty,  to  the  defendants- to  move 

to  set  it  aside,  and  that  a  nonsuit  might  be  entered,  in 

case  the  Court  should  be  of  opinion  that  the  objection 

was  well  founded. 

Mr.  Serjeant  Pell,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  and  submitted  that  the  variance  was 
fatal,  as  growing  crops  could  not  be  considered  as 
goods  and  chattels,  for  the  purpose  of  obviating  this  ob- 
jection ;  as  the  former  were  not  distrainable  for  rent  at 
common  law,  as  the  latter  were,  but  could  only  be  taken 
under  the  statute  1 1  Geo.  2,  c.  19,  the  eighth  section  of 
which  provides  (a),  that  "  such  crops  shall  not  be  cut 
till  ripe,  when  they  shall  be  laid  up  by  the  landlord  in 
some  proper  place  on  the  premises  demised,  or  in  some 

(«)  See  this  section,  «**,  Vol.  IL  493. 
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other  place  adjacent  thereto  f  and  by  the  ninth  section  M^ 
it  is  provided;  that -l  if  the  tenant  shall  pay  or  tender  the 
arrears  df  rent,  Btc.  before  the  corn  be  cut,  thejjfistress 
-shall  cease,  and  the  com  be  delivered  up  ;"  but  in  the 
case  of  a<distrcstf  for  goods  under  the  statute  2  Will.  fc 
Maty,  sess.  2,  c.5;  they  may  be  sold,  unless' replevied 
by  the  tenant  within  five  days  after  the  seizure.  'And 
in  Owen  n  Legh(a),  it  Was  decided  that  a  tenant,  Whose 
standing  corn  and  growing  crops  had  been  seized  as  £ 
distress  for  rent  before  they  were  ripe,  could  not  maintain 
an  action  nnder  the  48th  section  of  the  statute «  fFi//>  fc 
Afsiy,  c*  £p  against  the  landlord  or  his  bailiffs  for  selling 
the  same  before  fi*e  days,  or  a  reasonable  time  had 
elapsed  after  the  seinie,  such  sale  being  wholly  void. 
Hare*  too,  the  penalty  of  tbe  bond  is  taken  in  doubfetbe 
amount  of  tbe  distress;  if  therefore  it  were  conditioned 
to  return  growing  crops,  as  well  a*  goods  and  chattata, 
•the  penalty  would  be  considerably  increased,  and  the 
condition  of  the  bond  produced  in  evidence  was  of  thrit 
description  9  end  inasmuch  as  •  in:  s trid loess  there'  clan '  be 
no  replevying  of  growing  crops,  the  value  of  such  crops 
cannot  he  taken  into  the  account, 

.  Mr.  Serjeant  Lew*  now  shewed  cause.  Although  the 
condition  of  the  bond  produced  in  evidence  was  larger  in 
terms  than  that  stated  in  the  declaration,  still  the  substance 
of  it  was  set  ont  in  effect  on  the  record.  Notwithstanding 
thettatute  1 1  Geo.  4,  c.  19,  first  made  growing  crops  sub- 
ject to  a  distress  for  rent,  and  thereby  gave  to  landlords 
powers  and  rights  which  they  did  not  previously  possess ; 
still  it  only  enables  them  to  distrain  growing  crops  in  the 
same  manner  as  other  goods  and  chattels,  which  might 
have  been  previously  disdainable  at  their  suit.  Besides,  the 
declaration  expressly  refers  to  tbe  goods  and  chattels  in 

<     (*)  3  Barn.  &  AM.  470. 
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lam.  the  coalition  mentioned,  thick  treata  them  as.  such,  and 
gT£cr  merely  enumerates  the  growing  crops  under  the  general 
description  of  good*  and  chattels,  ami  classes  them  with 
theiumitute  taken  in  the  dwelling  house1,  farm,  and  pre- 
mises of  the  defendant  The  statute  1 1  Geo.  «,  therefore 
is  out  of  the  question:  bat  even  if  it  were  not,  the  descrip- 
tion in  the  declaration  is  sufficient  for  the  purpose  of  a  re- 
plevin* a*  the  former  pert  of  the  eighth  section  gfae*  a 
power  to  distrain  slouch  crops ;  and  directs  that *  after  sfcey 
hare  been  oat  and  laid  up,  they  shall*  in  aoomenieiit  time, 
be  appraised  and  sold  towards  satisfaotioa  of  the  tent, 
tn  the  same  manner  ae  other  goods,  and  ehaUels  m*y  be 
seised,  distrained,  and  disposed  of  t*  And  by  the  ttd  sec- 
tion, the  replevin  bond  is  "  to  be  taken  in*  double  the  value 
of  the  goods  distrained  and  conditioned  for  prosecuting 
the  wnt  with  effect,  and  for  duly  returning  the  goods  and 
chattels  disiranM*^  hi  case  a  return  sfaoeM  he  awarded." 
There  can  be  no  doubt  hot  that  growing  crops  may  be 
taken  in  execution  under  a  fpijncim  as  goods  and 
chattels;  and  a*  the  11  G$tK%  pots  such  crops  oo  the 
same  footing  as  other  goods  and  chattels  on  the  premises 
of  a  tenant,  which  before  the  passing  of  that  statute  wete 
distrainable  for  rent,  the  substance  of  the  condition  of 
the  bond  was  ia  effect  set  out  in  the  deolarattoo,  wider 
the  words  "  goods  and  chattels*9' 

Mr.  Serjeant  Pett,  in  support  of  the  rule,  insisted  that 
as  growing  crops  cooM  not  be  distrained  for  rent  by  the 
common  law,  or  previously  to  the  passing  of  the  atatnte 
J 1  Oeo,  %  c.  19,  they  could  not  be  described  as  g«oods 
and  chattels  generally.  That  they  had  been  most  pro- 
perly set  oat  in  terms  in  the  condition  of  the  bond,  but 
altogether  omitted  in  the  declaration.  The  condition 
Boost  he  read  reddmdo  dngula  umguh*  (bowing  crops, 
therefore,  are  altogether  distinct  from  goods  and  chattels, 
taken  in  their  popular  sense ;  and  if  it  had  been  stated 
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in  the  declaration,  that  the  plaintiff  had  taken  the  de-         1822. 
fondant's  goods,  chattels,  and  gromng  croft,  add  the  con-       glower 
ditioo  of  the  bond  was  confined  to  goods  and  chattels       coub. 
only,  there  can  be  no  doubt  but  that  the  variance  would 
have  been  fetal 

Mr.  Justice  Park  (a). — I  am  of  opinion  that  the  de- 
claration is  sufficient ;  and  that  there  is  no  variance  be- 
tween the  condition  of  the  bond  as  set  out  on  the  record, 
and  that  produced  in  evidence  at  the  trial.  The  only 
dUEenky  I  hare  felt,  was  by  the  suggestion  raised  by  my 
Brother  PeH,  that  it  most  be  construed  reddendo  singula 
singulis.  It  might  be  so,  but  for  the  words  at  the  con- 
cloaion  of  the  condition,  which,  after  enumerating  the 
fanriture  and  crops,  and  where  taken,  is  stated  to  be,  that 
the  defendant  should  make  return  thereof,  if  adjudged 
by  law ;  and  alio  should  indemnify  the  sheriff  and  his 
officers  for  replevying  the  said  goods  and  chattels*  Be- 
sides, the  orope  ate  inserted  after  the  furniture  in  the 
dwelling  house ;  and  the  satd  goods  and  chattels  at  the  con- 
dom* of  the  condition  has  reference  to,  andcovers  all  the 
goods  and  chattels  taken  on  the  premises  of  the  defend- 
ant, in  which  the  growing  crops  may  be  included.  Tak- 
ing it  in  another  view,  the  condition  of  the  bond  is,  that 
the  defendaat  tfaenld  prosecute  his  action  against  the 
plaintiff  with  effect,  for  taking  the  goods  and  chattels  of 
.the  former  in  his  dwelling  house,  farm,  lands,  and  pre- 
mises. The  goods  on  the  lands  couM  be  growing  crops 
only,  and  they  were  therefore  sufficiently  set  out  in  the 
declaration;  as  it  waa  not  necessary  to  state  all  the  items 
mentioned  in  the  condition  which  was  expressly  referred 
to  \  aqd  under  the  1 1  Geo.  %  c.  19,  growing  crops  must 
be  considered  as  in  the  nature  of  goods  and  chattel^  .as 
they  may  bed*tr*iittd  ftlid  diapwdof  in  tfoi 
ner  as  articles  of  that  nature. 

(«)  Lord  Ckief  Jrtitice  DmIUa  waa  confined  by  iadkpositioa. 
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1822.  Mr.  Justice  Burrowgh.— If  growing  crops  can    be 

<  Glove*  considered  as  goods  and  chattels  under  the  stat-  1 1  Geo.  % 
which  I  am  clearly  of  opinion  that  for  this  particular  pur- 
pose* they  may,  there  is  an  end  of  the  question.  They 
could  neither  be  appraised  nor  sold,  until  they  became 
in  the  nature  of  chattels.  Even  if  they  could  not,  do 
objection  can  be.  taken  as  to  the  condition  of  the  bond 
not  having  been  sufficiently  set  out  in  the.  declaration. 
It  was  stated  to  be  for  the  taking  the  defendant's  good* 
and  chattels  in.  the  condition  mentioned*  Thai  was 
proved  by  the  production  of  the  bond,  in  which  it  tw*s 
stated  that  the  plaintiff  had  taken  and  unjustly  detained 
the  goods  and  chattels  of  the  defendant,  in  hjs  dwelling 
house,  farm,  lands,  and  premises,  It  was  unnecessary  for 
the  plaintiff  to  have  stated,  more  than  he  did  in  his.4£- 
claration;  and  I  am  therefore  of  opinion  th^t  there  is  no 
ground  to  support  the  objection.  *,,:«- 

.  Mr.  Justice  Richardson.— I  agree  with  the  Court  in 
thinking*  that  this  is  no  vjariance^  The  declaration 
on  the  bond  .refers  to  the  goods  and  chattels  io  the  eon? 
dition  mentioned ;  and  the  condition  itself  treat*  theiarti* 
cles  taken  as  goods  and  chattels,  and  epumermes.t^ein 
as  furniture  and  growing  ;?r°ps.  The;  dejendaol  could 
not  have  prosecuted  his  action  agaipst.the  plaintiff  with 
effect,  unless  the  growing  crops  were  intf  Juded  as,. well  as 
the  goods  and  chattels;  and  by^e.Jl  &€?.»,  c.  I& 
growing  crops  must  be. considered  as  goods  an4  chattel* 
as  they  are  liable  to  the  saipe  mode  of  distress  as  articles 
of  the  latter  description,  after  t^he  different  provisions, of 
.    that  statute  have  been  complied  with-  .,-'.,. 

"'  Rule  discharged  (/i). 

-::..:    >'    >'l+}£t*P*mctKkT:Jbtrvis,k*te,Vo\.V.  79.      '       <     • 
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j     ,1£qpku<son,, Gent.  one.  &c.  v.  Smith.  Tuesday, 

'  .  Junelltb. 

Iris  was  an  action  of  assumpsit  brought  by  the  plains  itisthedutyof 

tiff,  an  attorney,  to  recover  the  sum  of  39/.,  being  the  ^nnriSt? 

amount  of  his  bill  of  costs  delivered  to  the  defendant  tar  Pfwonally  with 
.  ■  t  .       •      •  .his  clients,  and 

business  done  for  the  latter,  in  carrying  on  a  suit  com-*  gi?e  bis  aitea- 

meoced  and  prosecuted   by  him  against  one   Naytort  coocerD8  J^ 

Al  the  trial  oT  the  cause  before  Mr.  Justice  Bayley,  at  ofhtosjMceand 
the  last  assizes  at  York,  the  amount  of  the  bill  wtfs  not  where,  there- 
disputed  ';  and  the  plaintiff  proved  its  delivery  to  the  cfei  S^32X 
fendant;  and  a  subsequent  promise  by  the  latter  to  pay1.  JjJJft^Jj^ 
But  on  a  witness  being  called  to  prove  the  nature  of  Ui6  own  residence, 
business  done,  it  appeared   that  the  plaintiff  lived  at  Jf^  ^  bosi" 
Daosbury,  in  Yorkshire,  and  had  an  office  at  Wakefield,  JJ^JJ^jJ: 
five  miles  from  Dewsbury,  where  he  went  once  a  week,  lowed  one-third 
and  where  a  person  by  the  name  of  Berry,  who  had  Ihtefy  Held,  that  the 
been  his  articled  fclerk,  but  who  had  not  beeil  admitted  ^^c^^ 


an  attorney,  superintended  the  plaintiffs  business,  and  ™°?!JJ?J  \ 
practised  in  his  name.    It  was  also  proved,  that  the  de-  lhered  by  him 

■  •      • »       »  to  the  defend* 

fendant  resided  at   II udder sfield,   fourteen   miles   from  utfcrl 


Wektfietd,  arid  applied  to  Berry  there,  in  the  first  ir*  *££^J^ 
stance,  to  commence  the  action  against1  Nay/or.    That  fog  on  a  suit, 
the  suit  was  carried  on  by  Berry,  and  that  there  was  a  ant  had  new 
private  understanding  between  him  and  the   plaintiff,  SS^tedirith 
that  for  alt  the  business  done  by  the  former  at  Wa'kifield,  the  plaintiff  on 
be  was  to  receive  one-third  of  the  profits,  and  the  plaintiff  and  it  seems 
the  other  two- thirds.   That  Berry  Vtiame  was  not  over  the  ^co^Jj^" 
door  of  the  dffice  at  Wa kefield,  nor  did  he  ever  hold  him-  ■*£■•»■; 

tr  *  *     a        ^  ^^  allowing 

self  out  as  practising  on  nis  own  account.     It  further  his  clerk  to 
appeared,  that  there  bad  been  a  correspondence  between  theprofits,  it 
the  plaintiff  and  bis  agent  in  town,  as  to  conducting  the  ■"JJJJJjJ  to  tt 
defendant's  suit  against  Nay/or,  and  that  the  brief  was  in 
the  plaintiff's  hand  writing;  but  it  was  not  shewn,  that  the 
defendarnthad  ever  seen  or  communicated  with  the  plaintiff 
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1822.         as  to  the  conducting  of  the  cause :  and  it  appeared  that 
Hopkinso*     Berry  was  indebted  to  the  defendant  for  spirituous  li- 
Siiitii.       9uors  famis&ed  Mm  by  tbe  latter,  before  the  bill  in 
question  was  delivered. 

The  learned  Judge  was  of  opinion,  that  under  these 
circumstances  the  plaintiff  was  not  entitled  to  recover, 
on  the  ground,  that  no  proof  had  been  given  that  he  had 
been  retained  by  the  defendant.  That  before  a  client 
could  be  called  on  to  pay  an  attorney's  bill  of  charges 
for  business  dome  by  him  in  the  character  of  an  attomej, 
heshould  have  had  the  benefit  of  his  experience  and  judg- 
ment as  the  j>fincipal,  which  in  thfe  case  bad  been  never 
obtained.  That  the  plaintiff,  by  allowing  his  clerk  to 
transact  has  business  at  Waktfkld,  and  giving  him  one- 
third  of  the  profits,  constituted  a  partnership ;  and  if  so, 
that  the  action  should  have  been  brought  in  their  joint 
names:  and  that  as  such  partnership  would  have  been 
illegal  in  itself,  they  could  not  have  been  entitled  to  re- 
cover; and  lie  accordingly  directed  a  nonsuit. 

Mr.  Serjeant  Hmlhekj  in  the  last  Term,  obtained  a  rale 
«jp,  tint  this  nonsuit  might  be  set  aside,  and  a  new  trial 
granted  |  and  submitted  in  the  first  place,  that  no  proof 
of  a  retainer  was  required,  as  the  defendant  had  admitted 
die  amount  of  the  bill  delivered  to  hiin,  and  promised 
the  plaipliff  payment ;  and  that  at  all  events,  the  latter 
was  entitled  to  recover  on  an  account  stated ;  and,  se- 
cowlly,  that  if  the  rule  laid  down  at  the  trial,  that  a 
client  was  not  bound  to  pay  his  attorney's  bill,  unless  he 
had  personally  attended  the  conducting  of  the  cause, 
were  allowed  to  prevail,  it  would  not  only  establish  a 
most  alarming  proposition,  but  carry  it  to  an  extent 
which  bad  never  been  before  contemplated. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  contend- 
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ed  that  there  was  no  pretence  whatever  to  entitle  the        *J** 
plaintiff  lo  recover.    His  clerk  had  contracted  with  the    Httum* 
defendant  for  spirits.     The  hitter  thought  that  Berry       ^mmL 
was  acting  on  his  own  account*  and  not  for  the  plaintiff; 
He  would,  therefore,  have  had  a  dear  right  of  set-off  as 
against  Berry.  There  could  have  "been  no  legal  partner- 
ship between  the  latter  and  the  plaintiff,  as  he  had  not 
been  admitted  an  attorney ;  **d  no  evidence  whatever 
was  given  of  a  retainer  of  the  pifcintfff  by  the  defendant, 
nor  could  there  be  any  privity  of  contract,  express  or 
implied,  between  him  and  his  clerk.      An  application 
was  yesterday  made  to  the  Court  of  King**  Bench,  to 
strike  an  attorney  off  the  rollt<ir),  where  a  baHiff  had 
written  to  him  lor  writs,  which  he  sent  without  knowing 
any  thing  of  the  parties  or  circumstances :  and  the  Comt 
held  it  to  te  a  most  improper  practice,  aa  it  was  die  duty 
of  an  attorney  to  communicate  with  hb  clients,  and  give 
his  attention  to  their  concerns  J  and  that  if  a  bailiff  w^re 
allowed  to  obtain  writs  in  this  manner,  the  ofetant  would 
he  wholly  deprived  rf  that  attention  which  be  otogbt  to 
receive  front  the  attorney.   So  he?e,  the  defendant  should 
have  lad  the  beriefit  of  the  plaintiff's  pmfesaknd  mstst- 
anee;  fa*  tor  any  thing  thai  appears,  lie  did  not  even 
know  that  such  a  person  was  in  existence*   At  all  events, 
there  was  no  express  employment  of  the  plaintiff  by  the 
defendant ;  nor  can  it  be  inferred  from  the  evidence  given 
at  the  trial,  that  be  ever  knew  he  was  dealing  with  him, 
or  that  he  was  carrying  on  the  suit  against  Nayiar  on  his 
behalf. 

Mr.  Serjeant  Huttock,  in  support  of  the  rale,  submitted, 
that  if  this  nonsuit  were  allowed  to  stand,  it  would  es- 
tablish the  principle,  that  an  attorney,  living  in  one  town, 
cannot  have  a  clerk  to  act  under  his  direction,  or  take 

(«)  Sm  Br  parte  WHattOB,  5  Barn.  &  Aid.  834. 
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i  ■...'.  '•:  v. 

.1822.  ,     instructions  for  suing  out*  writ  at  an  office  situate  at  * 

Hop«mioF  <ttstance  from  Us  residence ;  but  that  has  beep  the  con- 
§  tqitt  practice,  and  has  never  been  consider^  tb  fee  illegal. 
The?  plaintiff's  allowifag  Berry  to  receive  (fae-tbird  of  the 
profits  of  the  business*  was  merely  as  O  fcatonfoaUiffllpr 
bis.  services. :  JHe  htfd  been  bis  articled  fterfct  ftw£  al* 
though  he  transacted  buskies*  on  aceowjrt  06  tfc^  plain- 
tiff, it  could  not  constitute  a  partnership  bet^en°ihem. 
By  the  usage  of  the  GrepJ0fidtSHA^^e}i^w\tm^w 
their  wages  according  .to  the  i  quantity  *f*>il *ihey>taay 
procure;  and  yet  they  are  not  partnet*  fti  tHe^^age- 
So  in  Meyer  v.  Starr/*  (a)  it  wq*  dys^^^tdaa«0ent, 
who  Is  p^id  by  a  p-opoition  wf  ttft  proArof  ttlBlfren- 
ture,  is  not  therefore  a  partner  in, the  £<><>#$;  ."^a^e^Sner 
was  necessary  to  have,  .been,  prayed*-  •*>  tj^jwentfant 
promised  the  plaintiff  to  pay  the^mo^^bf  tte^^fub- 
sequently  to  its  delivery.  Besides,  it  waspro#f?d, Ab&the 
plaiptiff  was  not  only  in  the  habit  ofcattenuHigjttw  vffice 
*l  Wahfald  weekly,  but  that;  the  brief  in  the 'cause 
qgttiHtt  Naylor  was  drawn  and  settled  by  turn*  Th*  de- 
fendant therefore  had  the  bctoefitxrf  his  profesfloimf  as- 
sistance, although  he  might  not  have  been  aware' of  it ; 
and  pn  these  grbunds  the  plaid  tiff  was  entitled  to  recover. 

Mr w  Justice  Park  (fc).— I  am  clearly  of  opinion,  that 
this  nonsnit  ought  not  to  be  set  fcstdt,  oh*  the* -broad 
ground  of  public  policy.  It  appears  by  the  different 
statutes  which  have  been  passed  since  suitors  have  becft 
allowed  to  appear  by  attorney,  that  the  legislature  has 
been  most  anxious  to  keep  that  branch  of  the  profession 
pure ;  and  the  Judges  are  authorized  to  look  at,  and 
watch  the  conduct  of  attornies,  in  order  to  see, that  the 
charges  made  on  their  clients  for  their  professional  as* 
sistance  are   bona  jide,  and   that  such   assistance,;  ha* 

(«)  5  Taunt.  74.  — —  (*)  Lord  thief  Justice  DmtUa  was  absent 
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been  duly  afforded  them.  Whpt  then  are  the  facts  of  this  1822. 
case  ?  A  young  man,  residing  at  Wakefield,  purchased  a  hopk;nson 
quantity  of  spirits  from  the  defendant :  for  any  thing  that  smith. 
appears  to  the  contrary,  he  might  have  considered  him 
to  be  an  attorney;  at  all  events,  the  defendant  had  no 
knowledge  whatever  of  the  plaintiff  throughout  the  whole 
of  the  transactions  which  passed  between  him  and  Berry, 
nor  Was  it  proved  thai  he  had  ever  seen  him.  Besides, 
Berry  was  to  receive  one-third'  of  the  profits  for  con- 
tinuing at  Wakefield;  and  conducting  the  business  there. 
The  defendant  might  have  employed  Berry'  to  transact 
his  concerns,  as  he  was  previously  indebted  to  him ;  in 
which-  case  bis  deiriand  for  spirits  would  be  a  set-off 
against : his  bill  of  charges.  It  would  be  too  much  to 
say,  that  an  attorney,  residing  and  carrying  on  business 
in  one  place,  and  having  an  office  in  another,  might  not 
go  from  place  to  place  and  exercise  his  professional  avo- 
cation* at  both;  or  that  he  might  not  sometimes  refer  his 
clients  to  his  clerics,  because  they,  as  acting  under  their 
principal,  would  be  glided  by  him,  and  subject  to  his 
direction,  and  consequently  Buch  clients  would  have  the 
benefit  of  his  judgment.  But  here  it  appears  that  a  per- 
son who  had  been  clerk  to  thfe  plaintiff,  acted  altogether 
without  his  assistance,  and  was  placed  in  a'  situation 
where  be  might  do  infinite  mischief.  Since  the  trial  of  this 
cause,  another,  very  simil&r  in  circumstances,  has  been 
tried  before  Mr.  Justice  Holroyd,  at  Lancaster,  who,  after 
having  taken  time  for  consideration,  nonsuited  the  plain- 
tiff as  Mr.  Justice  Baylty  has  done  in  this.  The  point, 
therefore,  cannot  be  considered  as  new ;  add4d  to  which, 
we  have  the  opinions  of  two  most  eminent  and  learned 
Judges  on  the  subject. 

Mr.  Justice  Burrough. — Independently  of  the  gene- 
ral question,  I  am  of  opinion,  that  under  the  facts  of 

VOL.   VII.  R 
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\m.  this  case,  (he  present  action  cannot  be  maintained.  At* 
jj^j^w  tomies  must  be  admitted  under  the  sanction,  and  with 
the  approbation  of  tbe  Judges  of  the  respective  Courts, 
after  having  been  examined  by  them,  and  found  to  be 
qualified  so  to  act.  After  admission,  they  are  entitled  to 
the  privilege  and  protection  of  the  Courts,  and  may  be 
also  punished  by  them  in  cases  of  misbehaviour,  or  mis- 
conduct to  their  client*.  But  the  Courts  could  exercise  no 
controul  whatever  over  them,  if  an  attorney  were  allowed 
to  have  different  clerks  in  different  parts  of  the  coon* 
try,  for  instance,  throughout  the  extensive  county  of 
York;  where  his  clients  could  have  no  personal  commu- 
nication with  him.  A  client  should  always  have  access 
to  the  principal,  or  at  all  events,  a  right  to  resort  to  him 
for  his  advice  and  judgment  in  conducting  his  affairs. 
Here*  however,  the  plaintiff  lived  at  a  considerable 
k distance  from  the  defendant;  and  it  appears  that  the 
latter  never  consulted  the  former,  nor  were  they  per- 
sonally known  to  each  other ;  and  the  clerk  who  con- 
ducted the  action  brought  by  the  defendant  against  Nay- 
tor,  was  permitted  by  the  plaintiff  to  partake  of  one-third 
of  tbe  profits  to  bo  derived  oat  of  the  professional  busi- 
ness at  WakffieU,  aaUs  shite  or  proportion. 

Mr.  Justice  Ric  h  a k  nso  w  .—I  am  also  of  opinion,  (hat 
under  the  facts  of  this  case,  independently  of  any  legal 
rules  or  mstrictions,  the  plaintiff  was  properly  nonsuited  at 
the  trial,  and  that  it  ought  not  now  to  be  set  aside.  He 
allowed  Berry  to  transact  his  business  at  Wakefield  for  tbe 
joint  advantage  of  both,  and  the  profits  of  the  business 
were  to  be  divided  in  joint  shares  between  them,  viz.  one- 
third  to  the  one,  and  two-thirds  to  the  other.  This  ap- 
pears to  me  to  amount  to  a  partnership;  but  it  is  quite 
clear,  that  the  plaintiff  alone  could  sue,  as  such  a  part- 
nership would  be  illegal  in  itself,  Berry  not  having  been 


IN  T»  THIRD  TBAR  OF  GftO.  IV.  243 

admitted  an  attorney  at  the  time  he  took  upon  himself  the 
conduct  of  the  defendant's  suit  It  is  illegal  for  an  at- 
torney to  allow  his  name  to  be  used  by  an  unqualified 
person,  to  enable  him  to  practise  as  an  attorney  in  the 
name  of  the  former ;  and  if  he  does  so,  he  is  liable  to  be 
fttruck  off  the  roll,  and  the  unqualified  person  so  prac- 
tising to  be  imprisoned  (a).  It  is  the  duty  of  an  attorney 
to  instruct  his  clerks,  and  advise  personally  with  his 
clients,  in  order  that  the  one  may  pjrofit  by  such  instruc; 
tion,  so  as  to  qualify  themselves  to  pursue  the  duties  and 
avocations  of  the  profession  to  which  they  are  brought  up; 
and  that  the  other  may  reap  the  benefit  of  the  advice  and 
judgment  of  their  principal :  and  it  would  be  too  much 
to  say,  that  a  client  is  to  be  left  to  the  care  of  an  unin- 
slracted  clerk ;  and  more  particularly  so,  where  there  had 
been  no  retainer  of  the  plaintiff  by  the  defendant,  nor 
any  express  employment  by  him ;  and  such  a  retainer 
cannot  be  implied,  where  it  appears  that  the  defendant 
employed  the  clerk  alone,  and  had  no  personal  commu- 
nication whatever  with  the  plaintiff. 

Rule  discharged. 


(«)  See  the  ftat  22  tic*.  2,  c.  46,  s.  11.     In  re  Jmdkson,  1  Beta,  ft 
fee***.    InnChrk,  3 DowL  &  RyL  260. 


r£ 


Friday,  WANT  V.  RbBCE. 

June  14th. 

Where,  on  the  This  was  an  action  of  covenant.  The  declaration 
partnership  be-  stated,  that  by  an  indenture  dated  the  19th  March,  1888, 
phdntiffand  an<*  mft(*e  between  the  plaintiff  and  defendant,  reciting 
defendant,  the  (among  other  things)  that  they  had  carried  on  the  trade 
lattercorenant*  ,      ?  -     ,        .  ,  .  ,  i_-  u 

ed  to  deposit  a   or  business  of  chemists  in  partnership  together,  wntcn 

a* banked  "     Was  dissolved  by  mutual  consent  on  the  44th  January, 

nnfflT  Wro"1   182^   aild  lhat  l^e  defendaDt  wa8  to  Pay  a11  llm  debts 

day,  as  a  seen*  due  or  owing  from  the  partnership  at  the  time  of  thedis- 

jmymen*  of  solution,  and  indemnify  the  plaintiff  from  the  same;  and 

JScn^htbe  the  plaintiff  was  to  pay  all  debts  contracted  by  him  on 

made  on  the  the  credit  of  the  said  partnership  subsequent  "to  that 

respect  of  any  period,  and  indemnify  the  defendant  from  the  payment 

ed^STpiah!-"  thereof;  and  that  the  defendant  should  deposit-  the  sua*  of 

tiff  on  account  350/#  jn  tj,e  banking-house  of  Messrs.  Chambers  and  Go. 

of,  or  on  the       ,  .    #  ° 

credit  of  the  in  the  joint  names  of  two  trustees,  and  that  sucfr  sum 
once 'its  oisso-  should,  immediately  after  the  3 1st  March,  1822,  be- paid 
whUhsnmwa  f<i  the  Plaintiff8  solicitor,  after  payment  of,  and  subject 
immediately  to  any  demands  in  the  mean  time  to  be  made  thereon^  or 
specified  (sob-  on  the  defendant,  in  respect  of  any  debts  contracted  by 
clSinsTnd'de-  lhe  pl«ntiff  on  account  of  or  on  the  credit  of  the  said  part- 
mands)  to  be  tiers  hip  since  the  said  14th  January,  1620;  and  that  the 
the  solicitor  of  said  sum  of  350/.  so  deposited  by  this  defendant,  h^d  been, 
his  use?  and  *  and  was  so  deposited  in  Che  name  of  the  two  trustees,  to  4ke 

^M***** 5n  *  intent  that  the  same  might  be  held  and  retained  bv  them 
declaration  on  a  ° 

this  corenant,  until  the  said  3 1  st  March,  as  a  security  for  and  towards  pay- 
breach,  that  al-  merit  of  any  demands  which  might  be  made  on  the  defend- 

daims  or°de-  ant  m  resPect  °f  any  debts  contracted  by  the  plaintiff  on 
mands  had  been  made  on  the  sum  deposited  in  respect  of  any  debts  contracted  by  the 
plaintiff  on  account  of,  or  on  the  credit  of  the  partnership  since  its  dissolution ;  and 
that  although  the  plaintiff  had  not  contracted  any  debts  since  that  time,  the  defend- 
ant prevented  the  plaintiff's  solicitor  from  receiving  the  sum  deposited,  after  the 
giren  day  had  expired ;  and  the  defendant  pleaded,  that  after  the  making  of  the  in- 
denture,  and  before  the  commencement  of  the  suit,  a  claim  or  demand  was  made  en 
him  in  respect  of  a  debt  of  200/.  by  one  J,  H,,  <m  being  a  debt  contracted  by  the 
plaintiff  on  account  of  or  on  the  credit  of  the  partnership  since  its  dissolution  :  such 
plea  was  held  bad  on  special  demurrer,  assigning  for  cause,  that  it  did  not  appear 
that  the  claim  was  made  on  the  defendant  in  respect  of  any  debt  actually  contracted 
V.j  the  plaintiff  on  account  of  such  partnership.  And  the  Court,  after  argument,  re- 
fused to  allow  the  plea  to  be  amended ;  although  it  was  stated  that  the  demand  was 
m.ide  for  a  bona  fide  debt. 
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account  of,  or  on  the  credit  of  the  partnership  since  the  !***• 
day  of  the  dissolution,  and  from  and  immediately  after  Want 
the  Sist  March,  to  the  intent  that  the  same  sum,  subject  re*ck. 
to*ny  such  claims  and  demands  as  aforesaid,  should  be 
paid  to  .the  plaintiffs  solicitor,  for  the  use  and  benefit  of 
the  plaintiff.— The  declaration  then,  after  averring  gene- 
ral performance  by  the  plaintiff,  assigned  for  breach, 
that  although  no  claims  or  demands  have,  from  the  time 
of  making  the  indenture,  hitherto,  been  made  on  the  de- 
fendant, or  to,  or  on  the  said  sum  of  350/.  so  deposited 
io  the  banking-house  of  the  said  Messrs.  Chamber  &  Co. 
in  the  joint  names  of  the  trustees  as  aforesaid,  or  any 
part  thereof,  in  respect  of  any  debt  or  debts  contracted 
by  die  plaintiff,  on  account  of  or  on  the  credit  of  the 
said  partnership  since  the  said  14th  January,  1820;  and 
although  the  plaintiff  had  not  contracted  any  such  debt 
or  debts  since  that  day ; — Yet  that  the  defendant,  after  the 
making  the  said  indenture,  and  after  .the  said  31st  March,  N 
4823,  to  wit,  on  the  1st  April  in  the  year  last  aforesaid, 
did  prevent  and  binder, the  plaintiff's  solicitor  front  re- 
ceiving the  said  sum  of  350/.,  or  any  part  thereof,  for  the 
use  and  benefit  of  the  plaintiff,  or  otherwise  howsoever, 
by  requesting  and  strictly  enjoining  one  of  the  trustees 
not  to  pay,  or  in  any  manner  consent  to  the  payment  of 
the  same,  or  any  part  thereof,  to  the  said  plaintiff's  soli- 
citor ;  and  that  the  same  was,  and  still  is,  wholly  unpaid 
to  the  said  solicitor  or  the  plaintiff,  contrary  to  the  tenor 
and  effect  of  the  indenture. 

The  defendant,  after  pleading  non  est  factum,  and 
two  other  pleas,  on  which  issues  were  joined,  pleaded,  . 
that  after  the  making  of  the  indenture,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  1st  April, 
1832,  a  claim  or  demand  was  made  on  the  defendant  in 
respect  of  a  debt  to  a  large  amount,  to  wit,  to  the  amount 
of  £00/.  by  one  John  Hutchins,  as  being  a  debt  contracted 
by  the  plaintiff  on  account  of,  or  on  the  credit  of  the  said 
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*Mj  partnership,  since  the  said  14th  January,  18£0.— To  this 
Want  plea  the  plaintiff  demurred  specially,  and  assigned  for 
Akbcb.  causes,  that  it  only  appeared  that  the  claim  or  demand 
was  made  on  the  defendant  in  respect  of  a  debt  alleged; 
or  supposed  to  have  been  contracted  by  the  plaintiff  m 
account  of,  or  on  the  credit  of  the  said  partnership,  since 
the  day  and  year  therein  lastly  mentioned ;  whereas,  con- 
sistently with  the  tenor,  intent,  and  meaning  of  the  cove- 
nant of  the  defendant  in  the  declaration  in  that  behalf 
mentioned,  it  ought  to  have  been  stated,  and  should  appear 
by  the  plea,  that  the  claim  or  demand  was  made  on  the 
defendant  in  respect  of  a  debt  actually  contracted  by  the 
plaintiff  on  account  of,  or  on  the  credit  of  the  partnership, 
since  the  14th  January,  1820 ;  and  that  it  does  not  ap- 
pear that  the  debt  in  this  plea  mentioned,  in  respect 
whereof  the  claim  or  demand  was  made  on  the  defendant 
by  Hutchins,  was  a  debt  actually  contracted  by  die 
•plaintiff  on  account  of,  or  on  the  credit  of  the  partner* 
ship,  since  the  said  14th  January,  1820,  or  was  it  made 
in  respect  of  any  such  debt.  The  defendant  joined  in 
demurrer. 

The  cause  now  came  on  for  argument,  when 

Mr.  Serjeant  Pell,  in  support  of  the  demurrer,  sub- 
mitted that  the  plea  in  question  was  bad,  as  it  was  argu- 
mentative and  not  positive.  That  it  was  altogether 
inconsistent  with  the  covenant  of  the  defendant  as  con- 
tained in  the  indenture,  as  it  merely  alleged  that  a 
demand  was  made  on  him,  as  being  a  debt  contracted  by 
the  plaintiff,  without  stating  it  to  have  been  actually 
contracted  by  him  on  account  of  the  partnership,  since 
the  day  of  its  dissolution.  If  the  plaintiff  had  taken 
issue  on  the  plea,  the  defendant  would  have  been  en- 
titled to  a  verdict  if  he  proved  that  a  demand  had  been 
made  on  him  in  respect  of  a  debt  contracted  by  the  for- 
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on  die  credit  of  the  partnctthipy  although  too  debt  1*2*. 
might  in  fact  be  doe*  NuUwn  simile  est  idem  :  and  a  feet*  wa*t 
demand  cannot  be  considered  equivalent  to  a  debt  ac- 
tually contracted  or  dne. 

Mr.  Serjeant  Vaugham,  in  support  of  the  plea,  con- 
tended that  the  intention  of  the  parties  must  prevail, 
which  was  to  be  collected  from,  and  moat  tut  a  eft  the 
construction  of  the  covenant  of  indemnity  contained  in 
the  deed,  which  was  executed  on  the  dissolution  of  the 
partnership.  The  fair  construction  is,  thai  the  sum  de- 
posited by  thd  defendant,  ought  to  remain  to  answer  any 
loss  or  damage  he  might  tastahl  by  means  of  being 
Med  for  any  debt  contracted  by  the  plaintiff,  and  wfctch 
is  by  the  clAtoant  Hatching  alleged  to  have  been  Jo  eon* 
tracted  on  account  of,  or  on  the  credit  of  the  partnership. 
The  defendant  was  not  only  to  be  protected  against  the 
debts  incurred  by  the  plaintiff,  but  against  all  demands 
whatsoever  that  might  be  made  on  the  partnership*  ac- 
count subsequently  to  its  dissolution.  The  knowledge, 
as  to  whether  the  demand  in  question  was  made  mi  reefed 
of  a  just  partnership  debt  or  not,  rested  entirely  with  the 
plaintiff  and  his  creditors,  and  not  with  the  defendant*  A 
claim  was  made  on  the  latter  of  a  specific  sum,  in  respect 
of  adebt  contracted  by  the  plaintiff  on  account  of  the  part- 
nership ;  and  whether  it  was  unjust  or  fraudulent,  might 
be  shewn  at  the  trial,  if  the  plaintiff  had  taken  issue  on 
the  plea,  or  raised  that  question  by  his  replication.  If 
the  defendant  bad  been  sued  by  Hutchins,  on  the  alleged 
ground  that  the  debt  was  contracted  on  account  of  the 
partnership,  he  might  incur  costs  in  defending  such 
action,  although  Hutchins  might  ultimately  fail.  Until, 
therefore,  the  claim  in  question  is  ultimately  adjusted, 
the  deposit  ought  to  remain  as  a  security  to  answer  any 
such  damage;  if  not,  the  defendant  might  be  also  sub* 
jected  to  the  payment  of  debts  to  a  very  considerable 
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1893.  amount,  contracted  by  the  plaintiff  under  similar  circum- 
Wamt  stances,  apd  from  which  it  was  the  express  object  of  the 
Reece.       *ee*'  to  Protect  him. 

But,  Per  Curiam.  The  plea  is  substantially  bad.  It 
is  merely  alleged,  that  the  claim  was  made  on  the  de- 
fendant in  respect  of  a  sum,  as  being  a  d6bt  contracted 
by  the  plaintiff  on  the  partnership  account.  That  can* 
not  be  considered  as  a  debt  actually  contracted.  If  the 
demand  in  question  be  substantiated  as  a  just  debt,  it  is 
quite  clear  that  the  defendant  would  hare  his  remedy 
over  against  the  plaintiff.  If  the  deed  had  been  set 
out  on  oyer  on  the  record,  the  plea  could  not  hare 
been  supported,  as  the  object  of  that  instrument  was  to 
protect  the  defendant  in  respect  of  any  debts  actually 
contracted  by  the  plaintiff  on  account  of  the  partnership 
after  its  dissolution. 
> 

Mr.  Serjeant  Vaughan  moved  to  amend,  on  the  ground 
that  the  demand,  as  stated  in  the  plea,  bad  been  made  in 
respect  of  a  bon&Jide  debt. 

But  the  Court  refused  to  allow  it  after  argument,  and 
gave 

Judgment  for  the  plaintiff. 
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1822. 

Whits  v.  Thb  Royal  Exchange  Assurance  Company.       Friday, 

June  14th. 

Mr.  Serjeant  Lent  applied  for  a  rale  to  shew  cause  why  An  agent  has 
the  damages  and  costs  in  this  action  should  not  be  paid  Sj^t for 
over  to  the  executors  of  the  plaintiff,  or  their  attorney  or  <*»*&*  *«  the 

particular  cause 

agent.    He  founded  his  motion  on  an  affidavit,  which  [n  which  he  is 

stated  that  the  plaintiff  died  in  August  last,  having  first  nTfo^*^- 

made  his  will  and  appointed  two  executors,  who  had  JJ^J^JJ^ 

duly  proved  the  same :  that  he  had  employed  an  attor*  from  the 

i  i  ...  i       attorney  who 

ney  m  the  country  to  prosecute  this  action  against  the  employs  him. 

defendants  for  the  recovery  of  150/.  insured  in  their  of-  fcJj^Sj. 

fice,  on  the  life  of  one  Mary  Penny,  deceased.    That  he  ^VJJJFT 

afterwards  obtained  judgment  for  150/.  damages,  and  that  the  plaintiff  on 

the  costs  were,  taxed  at.  135/.  10s.    That  the  late  plain-  ^c^e^hfe 

tiffs  attorney  was  indebted  to  him  on  bond  in  the  sum  COiU  to  **  . 

J  came,  and  was 

of  195/.  previous  to  the  commencement  of  the  suit.  That  also  indebted  to 
the  plaintiff's  bill  of  costs  in  this  action  had  been  taxed  general  ac™  * 
as  between  attorney  and  client  at  131/.  10j.,  and  that  the  Sat^Ster 
balance,  amounting  to  63/.  101  remained  due  to  the  exe-  eoold  not  retain 

aa  agaJMUJtt 

colors  of  the  late  plaintiff.    That  tbey  had  accordingly  plaintiff,  more 
directed  their  attorney  to  demand  from  the  defendants  the  cWg^for 
amount  of  the  damages  and  costs  doe  from  them  in  this  «s*n*y  **  die 

°  cause  tpey  had 

action ;  and  that  the  agents  of  such  attorney  had  applied  conducted  for 

to  the  defendants9  solicitor  for  payment,  but  which  they  puimiff  having 

had  refused,  alleging  that  the  agents  of  the  late  plaintiff's  ^^^x 

attorney  claimed  to  have  a  lien  on  the  damages  and  costs  the  damage* 

for  thejamount  of  the   bill  due  to  them  from  such  cowed  by  him 

attorney,  as  well  as  on  a  general  balance  of  account.  agatnrtSede- 

Under  these  circumstances  the  learned  Serjeant  sub*  fendantMhouM 

be  paid  oyer  to 
mitted,  that  as  the  late  plaintiff's  attorney  was  indebted  hia  executors, 

to  him  at  the  time  of  his  death  in  a  greater  sum  than  the  j^sX*  Se°to 

amount  of  his  taxed  costs  in  this  action,  his  agents  could  g^h*^)u  of 

not  interpose  or  claim  alien  as  against  the  plaintiff  or  his  in  the  particular 

representatives.    At  all  events,  they  can  only  have  a 

lien  on  the  costs  recovered  in  this  action,  and  not  on  the 
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damages ;  and  then  only  to  the  extent  of  their  de- 
mand on  the  late  plaintiffs  attorney  in  this  particular 
action,  as  the  latter  had  no  lien  on  the  testator,  the  ba- 
lance hawing  been  foqnd  to  be  in  favowr  of  his  estate* 

M*i  Sqrjeant  Piety  shewed  cause  in  the  first  instance, 
and  admitted  that  the  late  plaintiff's  representatives  were 
ootitlfd  to  the  damages  in  the  action,  bat  thai  the  agents 
of  hi*  attorney  had  a  Hen  as  against  him  to  the  amount 
of  all  the  opst*  in.  the  causey  and  which  they  were  entitled 
to  retain,  a*  they  could  know  nothing  of  any  previous 
transactions  that  fa*d  passed  between  him  and  the  testator. 
Besides,  the  balaaos  due  Co  the  latter  was  no*  on  acooant 
of  any.  pay m«aU  made  by  him  as  to  their  carrying  on 
the  sufc,  b*t-&R.  a  bo*d  <tebt  prerioosly  due.  That, 
therefore,  4i^iaguifthes  tj^ft  faaefo^jhereJ^laa  derwn 
in  Mdlock  a*  Co$m«%  tbaM<i**)itt»t  jurat  liable  to  the 
egep*  employed  by  bis  solicitor,  beyond  what  he  may  be 
indebted  to  bis  solicitor  for  the  business  done  m  the 
cause:'*  awd  the  same  principle  appears  to  h&vebeen 
established  iq  the  case  .of  Bray  v.  Umt  (Jb),  where  it  was 
decided,  that  (he  tow*  agent*  of  a  country  attorney,  who 
bad  become  ba»k**pt,had  a  Kent  against  his  assignees  oa 
p*pei?  pf  hP»  dtailt*.  place*  uuswok  agenla'  hands  for  the 
conduct  of  the  business,  for  the  amount  of  their  hilt 
against  the  attorney,  for  the  business  done  on  the  part  of 
the  client  in  the  cause.  Here,  however,  no  payment 
whatever  bad  been  made  by  the  late  plaintiff  to  hi*  at- 
torney on  any  specific  account,  as  relating  to  the  pro* 
gees*  of  the  action. against  the  defendants;  and  as  it  was 
carried  on  by  the  means  of  the  agents  of.  such  attorney, 
it  is  but  reasonable  that  they  should  have  a  Hen  on  the 
costs  recovered,  not  only  for.  die  expense  and  labour  be- 
stowed by  them,  but  also  for  the  general  balance  in  re- 
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spect  of  other  business  done  for  such  Attorney  as.  their         m*. 
principal.  ^« 

». 
TBS  ROYAJ. 

But,  Per  Curiam(fl)s— If  the  attorney  of  the  late  plain*     Kxchaxob 
tiff  had  not  been  indebted  to  him  on  a  bond,  and  the      contact. 
latter  had  paid  such  attorney  the  amount  of  his  bill  of  *a£  fa-4  4Lt  a+&*+, 
costs  for  carrying  on  the  action,  conld  his  agents  have  ^^^^J^m^- 
had  a  lien  on  the  papers  f    The  rule  applicable  to  acw'V^*w^>y^^^f 
^of  »Mt  d^K^ption  seems  to  be,  that  a  town  agent  ^**  „£Z~-jjP +**_& 
only  a  lien  for  his  agency  in  the  particular  cause,  and  %&**&  ~j 
not  for  the  genera]  balance  due  to  him  from  the  attorney*^*^^ 
who  employs  him.    At  all  events,  the  plaintiff  had  a 
right  to  receive  the  damages  and  costs  from  the  defend- 
ants in  the'  first  instance ;  and  if  he  had  applied  to  their 
agents  to  deliver  op  the  papers,  they  would  be  compelled 
to  have  done  so,  on  being  satisfied  their  agency  charges 
in  the  suit*    The  plaintiff  was  a  stranger  tcr  the  agents, 
and  had  nothing  to  do  with  them  bnt  in  the  progress  of 
the  cause. 

The  Court  therefore  ordered,  that  the  amount  of  the 
damages  and  costs  in  this  cause  should  be  paid  over 
to  the  executors  of  the  late  plaintiff,  on  payment  to 
the  agents  of  bis  late  attorney  the  sum  due  to  them  in 
this  cause;  and  subject  to  this  modification,  the  rule 
was  made 

Absolute  (*). 

(«)  Lor*  Chief  Juetice  Dmttu  wti  absent. 

(a)  Seeslso  J/*ns>  r.  Spacer,  2  DowL  fc  Ryi.  6,  where  it  waa  held,  that 
a  town  agtnt.haano  Ben  for  the  general  balance  due  to  him  from  a  country 

in  which  he  acta  as  such  town  agent  :—Bnt,  It  seemt,  that  he  has  s  Hen  forhta 
agesay  lo  the  psrdowlsr  cause  in  wnkh  the  sasje  was  recorertd. 


' :  CASKS'  IN*  TRINITY  TJBRM, 


:  Saturday,  Cob  and  another  v.  Duffibld,  Clerk. 

June  15th. 

Where  the  de-  I  his  wa3  an  action  of  assumpsit  on  a  guarantiee  The 
tooktogwan-  first  count  of  the  declaration  stated,  that  one  Henry  WU- 
I^°(aad^"  *on  was  indebted  to  the  plaintiffs  in  the  sum  of  100/. ; 
of  a  bankrupt),  and  that  on  the  3d  April,  1820,  in  consideration  that  they 
—  7™cn  .  wou]rj  forbear,  and  give  lime  to  Wilson  for  the  payment 
of  that  sum,  and' allow  him  two  years  to  pay  the  whole 
dlJdaiWmd*"  ^  ^n*t*'ments#  aD(*  would  accept  the  defendant's  gua- 
the  utter  for  ran  tie  to  see  it  paid  in  that  time,  the  latter  promised  to 
trade,  to  that  guaranty  to  them  the  payment  of  the  said  sum  of  100/. 
should  n<*  he  *°  *k*t  ^e  Ruarant*e  Ao'uld  not  be  put  in  force  against 
put  in  force  him  for  two  whole  years  from  the  date  thereof.  The 
fondant  for  two  plaintiffs  then  averred  that  they  did  forbear,  and  give 
fron^tZTdaiA  iime  to  ^ilso/i  for  the  payment  of  the  said  sum,  and  al- 
th^j^nlw  *owed  ^m  lw**  years  to  pay  the  whole  by  instalments, 
previously  to  and  accepted  the,  defendant's,  guaraptie  to  see  it  paid  in 
wiote^fctter  ^at  il>me  ;— and  assigned  for  breach  the  nonpayment  by 
totDo■lnlrJtl|ii,,  Wilson,  after  the  expiration  of  the  two  years,  by  instal- 
terms  on  which  meats  or  otherwise;  and  that  the  defendant  refused  to 
given,  and  af-  guaranty  the  payment  of  the  said  sum  of  100/.  and  also 
nhS^-HeW^  refused  to  pay  the  same  to  the  plaintiffs.  The  second 
that  the  correa-  count  stated,  that  in  consideration  that  the  plaintiffs 

pondence  and  * 

gnarantie  were  would  forbear,  and  give  time  to  Wilson  for  the  payment 
gether,  and10"  °f  ,00'*  tw  manner  and  form  as  agreed  npon,  the  de- 
sufficient"1  n-  "en(^ant  promised  to  pay,  in  case  JFilfon  neglected  so  to 
aideration  for  a  do  within  the  space  of  two  years ;  and  tjie  third  was  in 
thefoorth see?  more  general  terms.  To  these  were  added  the  common 
statute *of         money  counts ;  and  the  defendant  pleaded  the  general 

frauds;  al-         issue, 
though  it  was 

objected  that         At  the  trial,  before  Lord  Chief  Justice  Dallas,  at  West- 


tion  wasex-      minster,  at  the  Sittings  after  the  last  Term,  the  plaintiffs 
2S^t2ethe    produced  in  evidence  the  following  guarantie,  written  by 
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the  defendant,  addressed  to  the  plaintiff  Coe,  and  stamped        ,922- 
with  a  ]/.  15*.  stamp.  Co* 

"  April  3d,  1820.  Duffi'bld. 
"  Sir,— - 1  undertake  to  guaranty  to  you  the  payment 
of  100/.  now  due  to  the  estate  of  Mr.  Wm.  Goodwin, 
currier,  a  bankrupt,  from  Mr.  Henry  Wilson,  shoe-maker, 
King-street,  Cambridge,  for  articles  which  have  been  de- 
livered to  him  for  the  use  of  his  trade  or  business  as  a 
shoe-maker;  so  that  this  my  guarantic  shall  not  be  put 
in  force  against  me  for  that  sum  for  two  whole  years 
from  the  date  hereof." 

The  plaintiffs  then  proved  that  they  were  assignees  of 
Goodwin,  and  that  the  guarantie  was  given  to  secure  a 
debt  due  from  Wilson  to  the  bankrupt ;  when  it  was  ob- 
jected for  the  defendant,  that  they  were  not  entitled  to 
recover,  at  no  consideration  was  expressed  on  the  face  of 
the  instrument,  nor,  could  any  be  inferred/  as  it  was  a 
mere  naked  guprantie  to  pay  a  debt  of  Wilson?*  at;  a  fu- 
ture day,  in  case  &e  did  not  pay  it.  before  that  period  had 
arrived.  The  plain  tiffs  then  gave  in  evidence  two  letters 
written  by  the  defendant ;  the  6rst,  dated  the  99th  March, 
1820,  and  addressed  to  the  plaintiff  Coe,  in  .which  the 
formerstated,  that  "  feeling  himself  interested  for  Wil- 
ton, be  could  not  refrain  from  giving  his  security,  if  the 
plaintiffs  would  agree  to  bis  terms,  which  were,  to  allow 
him  two  years  to  pay  the  whole  sum  by  instalments,  and 
accept  bis  guarantie  to  see  it  paid  in  that  time.  t  And 
the  second  letter  was  dated  on  the  20th  November,  1821, 
in  which,  the  defendant  recognized;  the  guarantie,  and 
requested  the  plaintiffs  to  indulge  Wilson  with  another 
year;  and  slated  that  he  was  fully  aware  .that  on  his 
nonpayment,  the.  debt  fell  on  bim ;  and  that  in  case' the 
indulgence  were  granted  to  Wilson,  the  guarantie  by  the 
defendant*  should  either  be  renewed,  6r»  he  would  give 
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J**±  the  plaintiffs  a  promissory  note,  to  become  payable,  with 
Cob  interest,  at  Lady^fay,  18€3.  It  was  then  submitted,  that 
this  eoirespondence  was  sufficient  evidence  of  forbearance 
by  the  plaintiffs  to  Wilnm,  as  well  as  the  consideration  for 
a  promise  to  pay  the  debt  of  another,  so  as  to  bring  the 
case  within  the  fomtb  section  of  the  statute  of  frauds.    > 

His  Lordship  was  of  that  opinion,  and  the  jury  mc* 
cosdtagly  found  a  terdiet  for  the  plaintiffs,  damages  100/. 
bat  leave  was  given  the  defendant  to  move  to  set  it  aside, 
and  that  a  nonsuit  might  be  entered,  m  care  the  Court 
should  be  of  opinion  that  the  plaintiff*  were  not  entitled 
to  recover* 

Mr.  Serjeant  Lam*  now  moved  accordingly,  and  sub- 
mitted, that  the  guarantie  on  which  the  actionr  was. 
founded)  was  equally  destitute  of  a  consideration  trpou 
the  fece  of  it,  as  that  in  tbe  case  of  Warn  v.  fPorllart  («); 
and  that  it  merely  amounted  to  a  pmmissory  nolo  to  pay 
at  die  expiration  of  two  years  font  its  date,  if  JKZmt 
did  not  satisfy  the  debt  due  from  Hm  to  Go*4mm  in  the 
mean  time.  An  action  might  have  been  maintained 
against  Witmm  before  the  expiration  of  the  two  years,  as 
it  appears  from  the  defendant's  letter  that  the  debt  was 
to  be  p*id  by  instalments,  and  it  is  so  stated  hi  the  de- 
claration; but  the  guarantie  only  refers  to  the  specific 
time  at  which  the  defendant  is  to  be  called  on  for  pay- 
ment, frit,  at  the  expiration  of  two  years  from  its  date, 
without  any  reference  as  to  the  mode  of  satisfying  tbe 
debt  by  Wilrnm,  the  principal  debtor.  The  correspon- 
dence of  the  defendant  previously  and  subsequent  to 
tbe  guarantie*  easmot  be  connected  with  that  instrument. 
Tbe  ease  ofSmmders**  v.  Jackson  (ft>  is  inapplicable  to 

(«)  fcKtft,  10 ft)  a  Bos.  4  M.  238. 
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the  present  as  it  Wrned  on  Abe  coostw^  J** 

teeoth  aeclion  of  the  statute;  and  these  ibe  snbseqaeat  cm 
letter  of  the  vendor  expressly  referred  to  tins  order  for  the  p^^.^ 
delif  ery  of  the  good*.  Aod  BoyiM  ▼.  Dn*mmomL(a)  is 
an  authority  to  shew  that  the  first  letter  of  the  defendant 
cannot  be  connected  with  the  guarantiee  at  it  does  not 
refer  to  it ;  and  even  if  they  were  coupled  together,  they 
would  not  be  sufficient  to  take  the  case  out  of  the  fourth 
section  of  the  statute.  At  all  events,  there  is  a  variance 
between  the  guarantie  as  set  out  in  the  declaration,  and 
that  given  in  evidence  at  the  trial  j  as  the  former  imports 
some  contract  dehors  the  guarantie,  and  founded  on  ai> 
executory  consideration ;  whereas  the  forbearance  to  sue 
Wibon,  on  which  it  was  founded,  had  been  given  by  the 
plaintiffs  before  the  guarantie  was  executed  by  the  de- 
fendant, 

liord  Chief  Justice  Dallas.— I  am  of  opinion,  that 
tWrejs  no  ground  on  either  of  the  objections  now  urged 
to  disturb  the"  verdict  found  for  the  plaintiffs  a,t  the  trial, 
the  only  question  these  was,  whether  the  guarantee  was 
given  by  the  defendant  to. the  plaintiffs  in  consideration 
of  their  forbearance  to  Wilson.  By  the  first  letter,  the 
defendant  proposed  certain  terms  to  the  plqin^iff^  which 
appear  to  have  been  accepted  by  them,  in  conseoueace 
of  which  the  guarantie  was  given  and  recognized  by  the „ 
defendant  more  than  a  year  and  half  afterwards.  The 
correspondence  and  guarantie,  therefore,,  must  be  taken 
as  constituting  one  agreement  or  transaction ;  and  more 
particularly  so,  as  the  last  letter  of  the/ defejid^t  adopts 
the  terms  of  the  guarantie,  and  recognize*]  those,  of  the 
former  letter,  on  which  it  was  founded, 

Mr.  Justice  Park.— We  decided  in  the  late  case  of 

(«)  11  East,  142. 
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1822.        Jaek$on  v.  Lowe  (a),  that  two  distinct  writings  might  be 
Cog         connected  or  taken  together,  so  as  to  constitute  a  me- 
^v-  morandum  within  the  terms  of  the  statute  of  frauds ;  and 

here  the  defendant,  in  bis  first  letter,  expressly  refers  to 
the  terms  on  which  the  guarantie  was  to  be  given ;  and 
at  the  expiration  of  a  year  and  a  half,  he  not  only  reflated 
to  it,  but  offered  to  give  the  plaintiffs  a  fresh  security. 

Mr.  Justice  Burrough. — I  am  of  opinion  that  the 
plaintiffs  could  not  have  sued  Wilton  until  the  two  years 
had  expired  from  the  time  the  guarantie  was  given,  and 
that  the  correspondence  of  the  defendant,  coopled  with 
that  instrument,  most  be  considered  as  one  transaction. 


Mr.  Justice  Richardson.— The  declaration  might 
have  been  framed  on  the  first  letter  containing  the  terms 
on  which  the  guarantie  was  to  be  given,  without  the 
assistance  of  that  instrument,  as  such  letter  contained  a 
sufficient  consideration,  as  well  as  the  terms  of  the  de- 
fendant's undertaking ;  and  it  does  not  appear  to  me  to 
be  material  whether  it  were  stated  in  the  declaration  to 
be  founded  on  a  future  or  past  consideration.   • 

Rule  refused. 

(*)  Jnte,  page  219. 
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Cox,  Demandant;   Incb,  Tenant;   Gill  and  another,       Tueaday, 

June  lota* 

Vouchees. 

Ma.  Serjeant  Vaugham  moved  that  the  precipe  of  the  Where  the 
warrant  of  attorney  in  this  recovery  might  be  amended,  tehees  had 


by  striking  oat  the  names  of  the  vouchees  and  substitutr  jyiuSJfu. 
iog  that  of  the  tenant  in  their  stead.    He  founded  his  thej**rf?eof 

the  warrant  of 

motion  on  an  affidavit,  which  stated  that  the  names  of  the  attorney,  in- 
former bad  been  inserted  by  mistake ;  and  he  referred  to  STtenaat^tte 

Jame$9  demandant;  William,  tenaqt;.  Jauuij  vouchee  (a).  Court  allowed 

•*  it  to  be  •■**w"i' 


where  the  Court  allowed  tjbe  precipe  U>  be  iw^nAcdi  as.  it  ed  by  ■uhetitat- 

did  not  form  an  integral  part  of  the  warrant  of  attorney.  ^J  u£?fa 

thote  of  the 

It  appearing  that  the  dedimus  and  other  documents  were 
all  correct,  and  that  the  possession  had  followed  the  re* 
covery,  the  Court 

Allowed  the  amendment  (6). , 


(e)  A*U,  VoL  I.  130 (&)  S.  P.  Dm*«m>  demandant;  Jtoefar, 

toart;'2toe«>,  vouchee,  STaamL 226.  And  see  JWrrf,  demandant;  QuiUer, 
tenant;  lUdel,  foochee,  « Tvotai. 556.  Edgt, demandant;  Tayhr, tenant; 
WWmsToochee,  «**,  VoL  IV.  514.  AOm,  demandant;  Htsky,  tenant; 
Jfeor/,  roochee,  mUe,  Vol.  VI.  46. 


Tucua,  Demandant;  Fairbank,  Tenant;  Bishop  and     j££*gj; 
Wife,  Vouohees. 

Mr.  Serjeant  Botanquet  moved  that  this  recovery  might  a  recovery  may 

be  amended,  by  inserting  the  words  "  forty  acres  of  )£Ef^ 

meadow,  and  forty  acres  of  pasture,"  the  land  having  worta  »-*»» 

been  described  in  the  recovery  as  "  forty  acres"  generally*  fore  land,  al- 

without  specifying  its  nature ;  and  in  the  deed  to  lead  £^e^™ 

land  generally  in  the  reeoferyjmd  deed  to  lead  the  me*. 
VOL.  VII.  S 
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TlTCKXR, 

Dentsndaiit* 


the  uses  it  was  stated  as  being  thirty-seven  acres  of  land 
or  thereabouts,  situate  in  the  parish  of  Marsden. 

On  his  producing  an  affidavit  by  the  vouchees,  staling 
that  the  land  consisted  of  meadow  and  pasture,  both  of 
which  were  intended  to  be  comprised  in  the  recovery, 
and  that  the  possession  had  gone  accordingly  since  it 
was  suffered,  the  Court 

Allowed  the  amendment  (c). 


(e)  See  Phillip*,  demandant }  Field,  tenant ;  Rolfe,  vouchee,  ante,  Vol.  V. 
18.    Jimnnm,  demandant  j  Orek*ra\  tenant ;  Barney,  vouchee,  8  Taunt.  683. 


Wednesday,    Do*  om  the  demise  of  Tknnvson^  LL.IX  c.  Lord  Yar- 

Jnne  19th.  r 

BOROUGH. 


BJ1 
13  J 


Xhij  was  an  action  of  ejectment,  brought  to  recover 
about  an  acre  of  land,  situate  in  the  parish  of  Great 


13£A*.c10, 

a.  3,  "all  leases 

made  by  spirit-  Grimsby,  m  the  county  of  Lincoln,  called  the  Otd  Church 

Yard.    The  demise  was  laid  oa  the)  19th  October,  1815. 


other  than  for 
the  term  of 
twenty-one 
years,  or  three 
ATee,  where- 
upon the  eccMt- 
ttmedywfy 
rent  or  more 
shall  be  referr- 
ed," are  void: 
Held,  that  in 
order  to  render 
a  lease  valid 
under  this  sta- 
tute, it  must  be 
made  of  land 
which  bad  been 
prevkmsly  let, 

or  oa  which  some  moihadibeeo  before  reamed :  Ths— fore,  a  lease  by  a  vicar  for 
three  Nves,  of  nninclosed  and  waste  land,  not  proved  to  have  been  before  let,  was  held 
nor  to  be  binding  on  his  successor,  although  tile  lessee  covenanted  therein  to  inclose 
the  landv  and  pay  a  rack-rent  for  it;— Held  also,  that  the  statutes  32  tit*.  fe> 
c.  98,  aod'l&EJit.  c.  10,  are  in  serf  materia,  and  most  be  taken  together. 


Aft  the  trial  of  the  eaase,  at  the  last  assises  for  the 
county  of  Lincoln,  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  the  following 

case «™ ^ 

At  the  time  of  the  demise  mentioned  in  the  declaration, 
the  lessor  of  the  plaintiff  had  been  duly  presented,  insti- 
tuted, and  inducted  intp.  the  vicarage  of  the  parish  aad 
church  of  Great  Grimsby,  and  was  then,  the  lawful  vicar 
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thereof.    The  land  in  question  is  part  of  the  possessions         1822, 
of  the  vicarage,  and  it  was  not  proved  tq  have  been  let*        VDo?/ 
ten  before  the  execution  of  the  lease  hereinafter  men-     aw  *™* 
tioned,  bat  lay. in  the  state  described  in  the  said  lease,  «*» 

which  was  ap  indenture  of  three  parts,  made  the  2d  Yaabokough. 
February,  1776,  between  the  Rev.  Lindsey  Haidenby,  then 
vicar  of  the  parish  church  of  Grimsby,  clerk,  of  the  first 
part;  Charles  Anderson  Pelham,  Esq.  of  the  second  part; 
and  John  Lawrence  and  William  Lister,  of  the  third  part; 
which,  after  reciting  that  part  of  the  possession  of  the 
said  vicarage,  consisting  of  one  piece  or  parcel  of  ground, 
containing  by  estimation  one  acre,  (be  tbe  same  more  or 
less),  lying  and  being  in  Qrimsby  aforesaid,  next  to  the 
High  Street,  (getting  out  its  abuttals,)  had  not,  nor  had 
any  part  thereof,  been  fenced  in  the  memory  of  man,  and 
that  it  therefore  had  been  of  very  little  benefit  or  advan- 
tage, to  any  of  the  vicars  of  Grimsby;  and  that  fences 
could  not  be  made  new  but  at  a  great  expense,  which 
the  said  vicars  could  not  defray,  so  that  the  same  lay 
open  to  the  common,  and  many  people  laid  their  rubbish, 
dung,  and  fuel  thereon,  without  having  leave  of  the  said 
L.  Haidenby  for  so  doing ;  and  that  the  said  C.  A,  Pel- 
ham  had  agreed  with  the  said  L.  Haidenby,  in  consider- 
ation of  the  grant  and  demise  in  the  said  indenture  con- 
tained, (at  his  own  expense),  substantially  to  fence  and 
inclose  the  said  piece  of  ground  on  every  side,  insomuch 
as  thereby  there  would  be  an  improvement  thereof  to  the 
benefit  and  advantage  of  the  said  L.  Haidenby,  and  his 
successors  :— the  said  indenture  witnessed,  that  the  said 
X.  Haidenby,  in  consideration  of  the  rent,  covenants,  and 
agreements  thereinafter  specified,  and  for  divers  other 
good  causes  and  considerations,  had  demised,  granted, 
and  to  farm  letten,  and  by  the  said  indenture  did  demise 
to  th*  said  C.  A*  Pelham,  his  heirs  and  assigns,  all  that 
the  said  piece  or  parcel  of  ground,  containing  one  acre, 
(he  the  sajne  more  or  less),  together  with  all  and  singular 
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1822.  the  ways.  &c.  thereto  belonging,  to  have  and  to  hold 
the  same  onto  the  said  C.  A.  Pelham,  his  heirs  and  as- 
signs, from  the  making  of  the  said  indenture,  and  daring 
the  natural  lives  of  the  said  C.  A.  Pelham,  Evelyn  An- 
Yarborouoh.  derson,  William  Hi/dyard,  and  the  life  of  the  longest 
liver  of  them,  yielding  and  paying  therefore,  yearly,  and 
every  year  during  the  said  term,  unto  the  said  L.  Hal- 
denby  and  his  successors,  vicars  of  Grimsby,  the  annual 
rent  of  1/.,'  on  the  2d  August  and  the  2d  February,  by 
even  and  equal  portions,  clear  of  and  from  all  deductions 
and  abatements  whatsoever;  and  that  if  it  should  hap- 
pen that  the  said  yearly  rent  of  l/.  (being  the  most  rent 
that  the  said  premises  could  be  let  for)  should  be  behind  or 
unpaid,  in  part  or  in  all,  by  the  space  of  forty  days'next 
after  either  of  the  days  of  payment  on  which  the  same 
ought  to  be  paid,  being  lawfully  demanded,  that  then, 
or  at  any  time  after,  it -should  be  lawful  for  the  said  L. 
Haldenby  and  his  successors,  vicars  of  Grimsby  aforesaid, 
into  the  said  premises  thereby  demised,  to  re-enter,  and 
the  same  to  have  again,  re- possess,  and  enjoy,  as  in  their 
former  estate,  any  thing  therein  contained  to  the  con- 
trary notwithstanding  : — And  the  said  C.  A.  Pelham,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns, 
did  thereby  covenant,  promise,  and  grant,  to  and  with 
the  said  L.  Haldenby  and  his  successors*  vicafs  of 
Grimsby,  that  the  said  C.  A.  Pelham,  his  Jleirs,  execu- 
tors, administrators,  or  assigns,  should  and  would,  on  or 
before  the  2d  February  then  next  ensuing  the  date  of  the 
indenture,  substantially  fence  and  inclose  the  said  piece 
or  parcel  of  ground  on  every  side,  at  his  and  their  own 
proper  costs  and  charges,  and  should  and  would  after- 
wards, during  the  said  term,  repair,  maintain,  and  up- 
hold the  fences  so  made,  with  all  manner  of  needful  and 
necessary  reparations,  as  often  as  need  should  require ; 
and  at  the  end  or  other  sooner  determination  of  the  said 
term,  the  same  well  and  sufficiently  repaired,  would  yield 
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up  and  leave  to  the  said  L.  Haldenby,  or  his  successors,        1S22. 
vicars  of  Grimsby  aforesaid ;  and  also  that  he  the  said        ^DoiT 
C.  A.  Pelham,  his  heirs,  &c.  should  and  would   from     T^dein' 
tigae  to  time,  and  at  all  times  during  the  said  term,  bear,  v. 

pay,  and  discharge  all  taxes,  assessments,  and  other  yaeiorough. 
payments  whatsoever,  ordinary  and  extraordinary,  that 
tkonld  be  charged  on  the  said  ground,  or  on  the  said 
L.  Haldenby,  for  or  in  respect  thereof;  and  the  said 
L.  Haldenby,  for  the  dnly  executing  the  said  indenture 
with  livery  and  seisin,  according  to  the  tenor  thereof,  did 
therebycpnstitute  and  appoint  the  above-named  J.  Law- 
rence and  W.  Lister,  his  attornies,  jointly  and  severally 
to  enter  into  the  said  ground,  or  any  part  thereof,  in  the 
name  of  the  whole,  and  full  and  peaceable  possession 
thereof  for  him  the  said  L.  Haldenby  to  take,  and  after 
such  possession  and  seisin  so  had  and  taken,  then  to  de- 
liver possession  and  seisin  thereof  for  him,  and  in  his 
name,  to  the  said  C.  -4.  Pelham,  or  his  attorney  lawfully 
authorised,  according  to  the  intent  and  meaning  of  the 
said  indenture,  thereby  ratifying  and  confirming  whatso- 
ever bis  said  attornies  jointly,  or  either  of  them,  should 
do  in  the  premises,  in  as  large  and  beneficial  a  manner  as 
the  said  L.  Haldenby  might  or  could  do  the  same  in  his 
own  proper  person.— This  lease  was  executed  by  the  said 
)Li  Haldenby,  who  was  then  the  vicar  of  the  parish  church 
of  Great  Grimsby.  A  memorandum  of  livery  of  seisin 
dated  the  ZSlh  February,  was  duly  indorsed  upon  the  lease ; 
and  there  was  annexed  to  one  corner  of  it  a  separate 
deed,  dated  the  1st  May,  1776,  purporting  to  be  a  con- 
firmation of  the  same  lease  by  Thomas  Lord  Middle  ton, 
patron  of  the  vicarage  of  the  parish  church  of  Grimsby, 
in  the  county  and  diocese  of  Lincoln,  and  stating  that 
he  had  given  his  consent  to  all  and  singular  the  premises 
in  the  indenture  of  lease  thereunto  annexed,  and  ratified 
and  confirmed  the  same : — But  it  did  not  appear  other- 
wise  than    by    the    last  mentioned  deed,    that  Lord 
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1822.        Middleton  was  such  patron.    There  was  also  annexed  W 

^£"*       another  comer  of  the  lease,  another  deed,  dated  the  85th 

dem.         May,  1776,  under  the  episcopal  seal  of  the  Bishop  of 

v>  Lincoln,  purporting  to  be  the  confirmation  of  the  same 

YARBonouaH.  lease  by  the  ordinary,  stating  that  he  as  ordinary  had 

given  his  consent  to  all  and  singular  the  premises,  fee.  in 

the  indenture  of  lease  thereunto  annexed,  and  ratified 

and  confirmed  the  same. 

The  said  C.  A.  Pelham  mentioned  in  the  lease  is  now 
Charles  Lord  Yarborough,  the  defendant,  and  he  has  been 
in  the  possession  of  the  lands  in  question,  either  by  him- 
self or  his  under-tenants,  ever  sincd  the  making  of  the 
said  lease.  When  JL.  Haldenby  died,  he  was  succeeded 
in  the  vicarage  by  the  Rev.  Joseph  Stoekdale,  who  died 
in  April,  161*5,  and  was  succeeded  by  the  lessor  of  the 
plaintiff. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  lease  and  confirmations  were  binding  upon  the 
lessor  of  the  plaintiff,  who,  at  the  time  of  the  commence- 
ment of  the  action,  was  and  still  is,  the  incumbent  of 
the  said  vicarage.  If  these  instruments  were  not  binding 
the  verdict  was  to  stand  for  the  lessor  of  the  plaintiff; 
but  if  binding,  then  the  verdict  was  to  be  entered  for  the 
defendant. 

The  case  now  came  on  for  argument,  when 

Mr.  Serjeant  Lames,  for  the  lessor  of  the  plaintiff,  sub- 
mitted that  the  verdict  found  for  him  ought  not  to  be 
disturbed,  as  the  lease  and  deeds  of  confirmation  an- 
nexed thereto  were  void  in  law,  on  the  groubd  that  the 
requisites  of  the  statutes,  which  had  been  passed  for  the 
regulation  of  ecclesiastical  leases,  had  not  been  complied 
with ;  as  such  leases  must  be  of  lands  which  have  been 
i  most  commonly  letten  to  farm,  or  occupied  by  the  far- 


IN  T0*  rftffc*  MA*  0»  «flfe  IV. 

men  thereof,  for  the  more  part  of  twenty  yeaie  next  be*        1*82. 
fore  the  making  of  such  leases.    And  even  4f  <t  were  not         d^ 
so,  the  facta  as  stated  in  the  case  are  insufficient  to  war*     t^wnrion 
rant  the  Court  to  order  ft  verdict  to  be  entered  for  the  ♦• 

defendant.  Although  by  the  common  law,  a  bishop  i***t*»ts*. 
might  demise  lands  for  lives  or  yean,  with  the  confirma- 
tion of  the  dean  and  chapter ;  and  porscms  or  vicar*  with 
the  consent  of  their  patrons  and  ordinaries,  and  the 
statute  Sfc  Heru  8,  c.  38,  enables  bishops  alone  to  demise 
without  confirmation ;  yet  each  leases,  in  older  to  he 
Muting,  arast  possess  all  the  qualities  or  properties, 
and  be  subject  to  the  provisions  or  conditions  cons- 
igned » the  second  section  of  that  statute ;  one  of  which 
is,  that  "  there  must  be  reserved  so  tench  yearly  rent  , 

or  more  as  hath  been  most  accustomably  yielden  or  paid 
for  the  lands,  &c.  within  twenty  years  next  before  such 
lease  thereof  made.9'  The  legislature,  therefore,  wete 
cautions  not  to  invest  tenants  in  tail  or  ecclesiastical 
persons  with  too  great  powers,  or  enable  them  to  grant 
leases  beyond  the  terms  which  they  had  created  by 
statute. 

The  learned  Serjeant  was  proceeding  frith  his  argU" 
meat,  when  the  Court  referred  tb  the  statute  13  Etiz. 
c.  10,  and  the  case  of  the  Bishop  cfHtrtford  v.  Scoty(a), 
as  being  precisely  in  point,  and  called  6n  Mr.  Serjeant 
HnRock  to  support  the  lease. 

Although  the  statutes  92  Hen.  8,  and  13  Eliz.  maybe 
considered  as  being  in  pari  tnaterid,  yet  parsons  and 
vicars  are  expressly  excepted  out  of  the  former;  and  they 
therefore  remain  as  they  did  at  Common  law.  As  far, 
therefore,  as  regards  that  statute,  the  lease  in  question  is 
valid  and  binding  on  the  plaintiff,    lie  object  of  the 

(«)  Gi».  Mb.  S7I. 
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18M.  statate  of  EfeofcfA  being  a  disabling  or  rpstseinbg 
vp^  statute,  most  be  construed  strictly ;  and  the  intention  of 
the legislature  in  passing  it*  was  to  prevent  ecclesiastical 
add  spiritual  persona  from  impoverishing  or  injuring  their 
successors,  by  granting  long  and  unreasonable  leases ; 
and  although  by  the  third  seed**  it  is  em***),  that 
"all  leases,  &c.  to  be  made  by  Ukj  spiritoaJ  persons  to 
any  persons  other  than  for  the  term  of  twenty-en*  years, 
ori  three  lives,  from  the  time  any  such.leaac  shall  be  made 
on  granted,  wheceapon  tfc  accMttomoi  yearty  rmU  or  mart 
shall  be  reserved. add  payable  during  the  tenn,  shall  be 
yoid ;" ,  yet  the  meaning  of  that  dense  is  to  jJiemhlc 
them  from  taking  more  than  the  accustomed  rent,  where 
the  premises  had  been  let,  and  rent  had  been  ascertained 
and  taken ;.  hot-  in  cases  where  no  rent  had  previously 
existed,  the'  best  or  most-rent  thai  could  be  gotten  was-to 
be  taken ;  for  one  of  the  objects  of  the  statute  was  to 
secure  a  proper  revenue  to  ecclesiastical  persons*  with 
which  they  might  support  a  becoming  hospitality.  Hie 
word  acautomed  can  osdy  refer  to  an  ascertained  rent, 
and  a  less  rent  could  not  be  taken.  In  the  case  of  a 
power  to  lease  lands,  so  as  there  be  reserved  an  Accus- 
tomed yearly  rent  or  more,  such  power  must  be  carried 
into  effect  according  to  the  intention  of  those  who  created 
it.  Goodiitle  d.  Clarga  y.  JFamccM  (u).  So  hene,  the  in- 
tention of  the  legislature  was  not  only  .to  prevent  lung 
leases,  but  to  secure  the  best  rent  that  could  be  gotten, 
where  no  accustomed  rent  had  been  before  fixed  or  paid. 
If  a  mere  nominal  rent  had  bjeen  p§M  for  the  .land  in 
question,  it  is  quite  clear  that  the  Wa^  would  be  void; 
but  it  appears  by  the  original  lease,  that  it  was  not 
fenced,  but  lay  open  to  the  common,  and  that  rubbish 
and  other  nuisances  had  been  laid  thereon*  After  it  whs 
inclosed,  the  lessor  was. entitled. to  rent;  and  as  no  rent 

(«)  S<»vfrh*LordU***JkUt  2Doi*.S73. 
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had  been  previously  reserved,  lie  was  entitled  to  the  best  1822. 
rent  that  could  be  obtained  for  the  same ;  and  as  the  land  *££* 
was  altogether  unprofitable  before  the  lease  in  question 
was  made,  the  vicarage  was  materially  improved  by  it. 


TtNNTfON 

V. 

L©BD 

Ya&bmoimb. 


Lord  Chief  Justice  Dallas.— The  words  of  the  statute 
IS  Eiix.  c  10,  are,  that  *  all  leases  by  any  parson  or 
?war  ottier  than  for  the  teroi  of  twenty-one  years  or  three 
Kves^- whdrawpoo  the  accustomed  yearly  rent  or  more 
shall  be  reserved  yearly  during  the  term,  shall  be  utterly 
void/9  This  can  only  apply  to  lands  which  have  been* 
formerly  or  commonly  let  or  demised*  Some  rent  must 
have  been  previously  reserved,  vis.  the  accustomed  rent 
or  more;  and  in  the  Bishop  of  Hertford  v.  Sooty  it  was 
resolved,  that  the  statute  of  Elizabeth  ordains,  that  no 
lease  shall  be  -good  unless  warranted  by  the  statute 
3ft  Hen.  8;  and  that  as  the  former  statute  appoints  that 
the  ancient  rent  shall  be  reserved,  it  is  thereby  limited 
and  intended  that  the  land  should  have  been  usually 
demised;  for  otherwise  the  ancient  rent  could  not  be 
paid  for  it.  That  case  is  precisely  in  point;  and  as 
both.  the.  statutes  must  be  taken  together,  I  am  clearly 
of  opinion  that  the  lease  and  confirmations  in  this  case 
ate  not  binding  on  the  lessor  of  the  plaintiff,  and  conse- 
quently that  the  verdict  found  for  him  at  the  trial  ought 
not  to  be  disturbed. 

Mr.  Justice  Pahk.— The  true  construction  of  the 
statute  of  Elizabeth  appears  to  me  to  be,  that  the  legis- 
lature intended  to  eonfine  the  authority  to  let,  to  lands 
which  had  been  formerly  letten,  because  it  is  therein 
expressed,  that  the  accustomed  rent  must  be  reserved; 
and  unless  accustomably  let,  there  conld  not  be  an 
accustomed  rent.  •  The  words  more  or  few  are  relatives ; 
and  although  this  construction  may  not  be  favourable  to 
the  interests  of  the  parties,  yet  the  Court  can  decide 
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M***  on  the  statutes  alone,  which  are  the  express  law  of  the 

Doe  land. 

dem. 

*  Mr.  Justice  Bumouok.— The  statutes  34  flew.  8»  and 


Yajumhovsh.  13  Eto.  mast  be  taken  in  pari  materid,  and  be  construed 
together.  By  the  first,  "  so  mack  yearly  rent  or  more  as 
had  been  most  accustamably  yielden"  was  to  be  reserved; 
and  the  same  terms  were  adopted  in  the  latter,  which  was 
the  disabling  or  restraihing  statute.  The  word  "  accus- 
tomed "  would  have  no  meaning  whatever  if  it  did  not 
apply  to  a  vent  previously  reserved ;  and  the  chief  6b§ect 
of  the  statute  of  Etitmbtth  was  to  prevent  ecclesiastical 
persons  from  letting  lands  for  a  longer  term  than  twenty- 
one  yean*  or  three  lives. 
» 

Mr.  Justice  fticHARDsoN.— The  case  of  the  Bishop  of 
Hereford  v.  Scory  was  decided  on  the  construction  of  the 
statute  of  Elizabeth,  which  restrained  the  enabling  statute 
of  Henry  8,  and  that  case  appears  to  me  to  be  not  only 
applicable  to,  but  undistinguishable  from  the  present. 

Judgment  for  the  plaintiff. 


Wednesday  BVNNER  V.  RlJSSBLL. 

Jane  19  th/ 

Anarenneniln  This  was  ah  action •  of  assumprit,  brought  by  the  plain- 
*  deSSat!?,l     *UF»  as  indorsee,  against  the  defendant,  as  drawer  of  a  bill 

on  a  Dill  of  ex-  " 

change,  that     6f  exchange.    The  first  count  of  the  declaration  stated 

whan  It  fa^- 

came  due  and    that  the  defendant  on  the  28th  September,  1841,  made 
In^ttete^  hh  certain  bill  of  exchange  in  writing,  and  directed  it  to 
and  effect  thereof,  Is  wtt,  on  the  Slat  Jfttrc*,  1882,  k  was  duly  presented  for  pay* 
ment :  —Held  sufficient  on  a  special  demnrrer,  assigning  for  came,  that  the  &1  at  March  . 
was  on  a  Sunday  /  at  it  wis  enough  to  elate  that  the  bill  was  presented  when  it 
became  payable,  according  to  its  tenor,  without  mentioning  say  partfionlar  day. 
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one  Ofsrge  Glover,  and  thereby  required  iihn,  six  months  m2. 
after  the  date  thereof,  to  pay  to  the  defendant's  order  SOi.  Brnn** 
valae  received.  That  the  defendant  endorsed  the  bill  to  acJ; 
one  Giles,  and  that  he  indorsed  it 'to  the  plain  tiff.  The 
plaintiff  then  averred,  that  afterwards,  ami  when  the  said 
bill  of  exchange  became  doe  and*  payable,  according  to 
the  tenor  and  effect  thereof,  to  wit,  on  the  dlst  Monk, 
1823,  the  said  bill  was  in  due  manner,  and  according  to 
the  usage  and  custom  of  merchant*,  presented  and  shewn 
to  Glover  for  payment  thereof,  but  that  he  wholly  refused 
to  pay  the  same,  of  which  premises  the  defendant,  on 
the  same  day  and  year  last  aforesaid,  had  notice:— By 
reason  of  which  he  became  liable  to,  and  promised  the 
plaintiff  to  pay.  The  declaration  also  contained  the  com- 
mon money  counts.  The  defendant  demurred  specially 
to  the  first  count,  and  resigned  for  cause,  that  the  said 
31st  March,  1822,  in  the  said  first  count  of  the  said  de- 
claration mentioned  and  specified  to  have  been  the  day 
on  which  the  said  bill  of  exchange  therein  mentioned 
was  presented  for  payment  thereof,  was  a  Sunday*  and 
therefore  that  the  said  bill  ought  not  to  have  been  present- 
ed for  payment  npon  that  day,  but  that  the  same  ought, 
ia  law,  to  have  been  presented  the  day  before,  viz*  on  the  ■ 
30th  March  in  the  year  aforesaid ;  and  that  no  sufficient 
presentment  of  the  said  bill  for  payment  was  stated  in  . 
the  first  count  of  the  declaration.  The  plaintiff  joined 
in  demurrer. 

The  cause  came  on  for  argument  this  day,  when 

Mr.  Serjeant  Latses,  in  support  of  the  demurrer,  sub- 
mitted that  as  it  was  special,  and  assigned  for  cause  that 
the  bill  was  presented  on  a  Sunday  ,  it  waa  a  valid  objec- 
tion, although  the  averment  in  the  declaration  might 
otherwise  be  deemed  sufficient. 

But,  Per  Curiam. — The  presentment  is  laid  under  a 
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U22.  videlicet,  and  is  stated  to  have  been  made  when  the  bill 
B^J^  became  due  and  payable,  according  to  the.  tenor  and  ef- 
„   ••  feet  thereof.    That  is  qnite  sufficient,  as  the  tenor  and 

effect  of  the  biU  will  appear  upon  the  face  of  it.  Besides, 
as  it  is  laid  under  a  eciUcet,  the  precise  day  is  not  ma- 
terial, and  need  not  be  proved.  Even  if  no  day  had 
been  mentioned,  it  wonld  have  been  enough  to  have 
stated  that  the  bill  was  presented  when  it  became  pay- 
able, according  to  the  tenor  and  effect  thereof* 

Judgment  for  the  plaintiff. 

Mr.  Serjeant  Pell  was  to  have  argued  for  the  plaintiff. 


Friday, 
Jus  21ft 


ColclougHj  Demandant ;  Prabd,  Tenant ;  Savagk, 
Vouchee. 


A  recovery  f*f-  Ala.  Serjeant  Bosanquet,  on  a  former  day  in  this  Term, 
yew*  «toce,  moved  that  this  recovery,  which  had  been  suffered  in 
^by  Trinity  Term,  1753,  might  be  amended,  by  inserting  the 
J*"**-  words  €i  the  advowson  of  the  rectory  of  tb.e  church  of 
though  it  was  Little  Cumber  ton"  He  founded  his  motion  on  an  affi- 
^S^ukThad"  <**▼'*»  which  stated  that  the  advowson  formed  part  of  the 
STrrttfnriitffr  egtafcc  totaled  to  pass  by  the  recovery ;  that  it  was  pur- 
the  recorery  chased  in  the  year  1741,  and  was  properly  described  as 
witfaostaii  asL  &n  advowson  in  the  deed  to  make  a  tenant  to  the  precipe ; 
hsiMltcpro*     *****  **  was  *nten^e^  t0  P*8*  by  Ike  recovery,  but  was 

seatetkMslMd    omitted  by  mistake ;  and  that  it  had  formed  part  of  the 
gong  from  that  • 

tine  to  the  ap-   estate  since  it  was  suffered,  to  the  present  time, 
plkrttoa  forth* 

But  the  Court  required  an  affidavit  to  shew  how  the 

presentations  had  gone,  from  the  time  the  recovery  was 

suffered,  and  observed  that  they  bad  lately  done  so  in  a 

case  in  which  Sir  Godfrey  Webster  was  the  vouchee ;  and 

on  the  affidavit  being  now  produced,  the  amendment  was 

Allowed, 
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Bramwell,  Demandant;  Winter,  Tfeftant;  Osbornb,      Saturday 

,r       .  Jane  22d. 
Vouchee.                            ' 

Mb.  Serjeant  Lens  moved'  that  the  writ  of  summons  in  The  return  of  ■ 

writ  o/f  mm 

this  recovery,  which  had  been  made  returnable  on  the  moos  maybe 

morrow  of  the  Holy  Trinity,  might  be  altered,  and  made  jJJSjf  Jjfc. 

returnable  in  three  weeks  from  the  day  of  the  Holy  Tri-  V***  **«* 

fiify,  on  an  affidavit,  which  stated  that  there  were  fifteen  areiereral 

vouchees  resident  in  different  counties  in  England,  and  fc£\n  ft£tent 

that  the  dedimus  had  been  forwarded  from  one  place  to  ******  **d 

r  one  of  them 

another,  for  the  purpose  of  being  executed  hy  them*  could  not  sign 

that  the  wife  of  one  of  the  vouchees  was  confined  by  ill*  after  it  was  n>st 

ness,  and  that  she  was  not  enabled  to  sign  it  until  W*d+  J**^ 

naday  last,  the  19th  instant ;  and  that  the  parties  were 

all  alive  on  that  day. 

The  Court  considering  this  affidavit  to  be  satisfactory 
as  to  the  cause  of  the  delay,  . 

'  ../       ■.■«•...•  ;• 

Allowed  the  Amendment.  , 


Reeck  v.  Lbb  and  another.  *-t""*9> 

June  22d. 

This  was  an  action  of  trespass.  The  first  count  of  the  Where  adeelm* 
declaration  stated  that  the  defendants,  with  force  and  pan  curtained 
arms,  8tc.   struck,  broke,  cut,  and  destroyed  an   iron  **•  «"■»«•»** 


scraper  of  the  plaintiff  of  the  value  of  20/.  affixed  to  his  ^tkep^^ 
house,  and  also  assaulted  him.  There  was  a  separate  a  scraper  affix- 
count  for  the  destruction  of  the  scraper.    Plea,   not  and  the  second 

and  the  Jury  found  a  ^iiei^  rerdkt^  hfm,  damages  tiro  shillings  i  Held,  Oat  ha 


i  entitled  to  his  roll  costs,  and  the  Court  would  not  allow  the  pattern  to  be 
ed,  by  entering  a  verdict  for  the  defendant  on  the  first  count. 


V. 


270  cams  m  TRrNmr  -raft,    : 

lssa.  At  the  trial  of  the  cause  before  Lord  Chief  Justice 

)££z  Dalian,  at  WeUminster,  at  the  Sittings  after  the  las*  Term, 
there  was  contradictory  evidence  as  to  the  assault,  but 
the  destruction  of  the  scraper  was  proved ;  and  the  jury 
found  a  general  verdict  for  the  plaintiff,  damages  two 
shillings. 

Mr.  Serjeant  Vaughan  now  moved  to  attend  the  po$tea 
by  the  notes  of  the  Chief  Justice,  as  taken  at  the  trial, 
by  entering  a  verdict  for  the  defendant  on  the  first  count 
of  the  declaration;  and  insisted,  that  as  the  scraper  was 
therein  stated  to  have  been  affixed  to  the  freehold,  the 
plaintiff  was  not  entitled  to  the  general  costs  of  the  cause, 
the  damages  having  been  found  to  be  under  the  value 
of  forty  ftbitiragfe. 

But  Mr.  Justice  Burrough  observed,  that  there  should 
have  been  a  special  finding  at  the  trial;  and  that  it  was 
now  too  late  to  correct  the  verdict,  Which  had  been  en- 
tered generally  for  the  plaintiff  upon  the  whole  of  the 
declaration.  Besides,  it  does  not  appear  by  the  second 
count  that  the  scraper  was  affixed  to  the  freehold ;  and 
it  must  therefore  be  considered  as  a  mere  personal  chat- 
tel, and  which  was  made  the  subject  of  a  distinct  and 
separate  count,  on  which  the  plaintiff  has  obtained  a 
verdict ;  and  he  must  be  therefore  considered  in  the  same 
situation  as  if  it  had  been  the  only  count  in  the  declara- 
tion.   The  rest  of  the  Court  coucurring, 

Rule  refused  (a). 

(4See  Solvt.  Ni.  Fri.  3d  edit.  Vol  1. 39.  IWi  Prac.  7th  edit.  Vol*  2. 976  -?, 
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Dos  on  the  demise  of  Bugu  t/.  Cowman.  .  Satnrda: 


This  was  an  action  of  ejectment  for  a  messuage  an<J  Under  a  power 
land,  in  the  parish  of  Lanivet,  in  the  county  of  Corn-  fSuJm9ta^° 
walL  lease  «w*  parte 

of  the  testator'i 
At  the  trial,  before  Mr.  Justice  Bestx  at  the  last  sum-  premises  as  had 

mer  assizes  at  Bodmin,  he  directed  a  nonsuit  to  be  enr  grantedor ie~ 

tered,  with  liberty  for  the  plaintiff  to  move  to  set  it  aside,  iff^^T*** 

and  to  enter  a  verdict  for  him.  .  for  any  term  of 

A  rule  nisi  having  been  accordingly  obtained  for  thaf  able  on  lives, 

purpose,  the  cause  came   on   for  argument;  when   the  foPa5wS[ck>II8, 

Court  desired  that  the  facts  might  be  stated  in  a  speeiaj  J*""*  ■ndin 
.  °  *  like  manner, 

case,  of  which  the  following  is  the  substance : —  t  and  under  Che 

William  Pennington  being  seised  in  fee  simple  (inter  ^c^a^con- 
alia)  of  the  premises  in  question,,  by  his  last  will  and  tes-  dlm?,i1!ithe 


tament,  dated  the  23d  May,  1783,  and  duly  executed  been  usually 

granted  %  and 

and  attested  so  as  to  pass  real  estates,  devised  the  pre-  the  rtddu*  of 
mises  in  question  to  trustees  in  fee,  in  trust  for  his  sister  miaet^toany 

Susannah  Hosken,  widow,  and  her  assigns  for  life,  re-  peiaona.forany 

*  term  of  years 

mainder  upon  trust  for  his  niece  Nancy  Gilbert  (the  vjife  not  exceeding 

of  Walter  Raleigh  Gilbert) for  life,  with  remainder  ovex :—  yearsinposse*- 

And  the  testator  by  his  will  provided  and  declared,  that  JjJJBJ^[lJ^il 

it  should  and  might  be  lawful  for  his  sister,  Susannah  proved  rent  that 

Hosken,  and  his  said  niece,  Naney  Gilbert,  respectively,  sonably  gotten 

during  their  respective  lives,  and,  as  and  when  they  should  ^^^£2? 

respectively  be  in  the  actual  possession  of  the  said  prer  dJ^J?£f^2! 

mises  thereinbefore  devised  under  or  by  virtue  of  th$  dispunishable 


trusts  of  his  will,  by  indenture  or  indentures  under  their  ^th^Vcon- 
ditaon  o£  re-entry  on  non-payment  of  the  rent  or  services  thereby  reserved,  and  so 
as  each  lessee  should  execute  a  counterpart  of  Ms  lease  :M—  He»,  that  the  word 
••  such"  could  not  be  thrown  back,  so  as  to  apply  to,  or  govern  the  first  class  of  the 
testator's  premises,  which  had  been  usually  let,  and  were  then  in  lease,  but  must  be 
confined  to  the  lattetoktftf  *fl  properly,  in.  the  residue  ^  the  premises,  as  to  the 
terms  of  leasing  which  the  testator  had  given  separate  and  specific  directions.-- 
Where,  therefore,  a  lease  was  made  under  the  power,  of  lands  which  were  in  lease  at 
the  time  of  its  creation',  and  strictly  punning  the  terms  of  such  original  lease,  by  which 
eO*  wsxsresevwed  for  a  heriotjitwas  held  to  be  well  executed  according  to  the  power; 
althongh.it  waeycetejujed  that  such  aeoood lease  eboold^u^  contained  a  clause  of  re- 
entry for  nonpayment  of  40*.,  in  lieu  of  a  heriot. 
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18&        respective  hands,  to  demise  and  lease  the  same  premises 
DoB         in  manner  following,  (that  is  to  say,)  such  part  or  parts  of 
g£j£"H       the  same  premises  as  had  been  usually  granted  orde- 
•»  mised,  and  were  then  in  lease  for  any  term  or  number  of 

years  determinable  npon  lives,  to  any  person  or  persons 
for  the  like  terms,  and  in  the  like  manner,  and  under  the 
like  rents,  services,  and  conditions  as  the  same  had  been 
usually  granted ;  and  the  rest  and  residue  of  the  same 
premises  unto  any  person  or  persons,  for  any  term  or 
number  of  years  not  exceeding  twenty-one  years  in  pos- 
session, at  and  under  the  best  and  most  improved  tent 
that  could  be  reasonably  had  or  gotten  for  the  same,  so 
at  that  no  such  demise'or  lease  should  be  made  dispunish- 
able of  waste,  nor  without  a  clause  or  condition  of  re* 
entry  on  non-payment  of  the  rent  or  rents,  or  non-perform- 
ance of  the  service  or  services  thereby  reserved,  and  so  as 
each  lessee  should  execute  a  counterpart  of  his  or  her  lease. 
The  testator  died,  after  making  and  publishing  his 
will,  without  altering  or  revoking  the  same;  and  Susan- 
nah Hosken,  widow,  died  soon  after  him,  and  before  the 
25th  November,  1815. 

Walter  Raleigh  Gilbert,  and  Nancy  his  wife,  on  the 
death  of  the  said  Susannah  Hosken,  entered  upon  and 
became  possessed  of  the  estate  and  interest  devised  as 
aforesaid lo  the  said  Nancy,  as  in  her  right;  and  by  in- 
denture of  lease,  dated  November  25th,  1815  (a  copy  of 
which  lease  accompanied  the  case,  and  was  to  be  taken  aa 
part  thereof),  they  demised  the  premises  in  questioo  to 
the  defendant.  This  lease  was  granted  on  the  expi- 
ration of  a  former  lease  of  the  same  premises,  bearing 
date  25th  December,  1750(a).    The  said  Nancy  Gilbert 


(•)  By  which,  in  consideration  of  a  certain  spotted  sun,  nsJdinl 
before  its  execution,  the  yearly  rent  of  sixteen  shilling!  sad  eight- pence,  and 
the  sum  of  forty  shillings  for  a  heriot  or  iarlen,  on  the  death  of  each  of  the 
ottfcrf  gate**,  the  premises  were  deatised  la  J*3.  for  ninsty-sJan  years,  if  three 
i  therein  named,  or  either  of  thcni,  shoal*  so  long  Bre.   Than  M- 
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died,  on  the 8th  April,  1S18,  without  issue  surviving  her.  .  1822- 

The  premises  i**  question,  (tni<r  alia,) were  afterwards  duly  doe  dem. 

conveyed  frem  the  persou*  entitled  in  remainder  under  ?"*" 

the  witt  wf  the  said  Wtftam  Pennington,  jto  the  lessor  of  Colman. 
the  plaintiff. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  lease  made  by  Walter  Raleigh  Gilbert  and  Nancy  his 
wife,  to  the  defendant,  dated  November  25th,  1815,  was 
or  was  not  conformable  to  the-  leasing  power  contained 
in  the  will  of  the  said  William  Penmngtonf  If  the  Court 
should  be  of  opinion  that  the  said  lease  was  so  conform- 
able, .then  the  nonsuit  was  to  stand ;  if  not,  then  it  was 
to  be  set  aside,  and  a  verdict  entered  for  the  plaintiff. 

The  ease  now  came  on  for  argument,  when 

Mr.  Serjeant  Pett,  for  the  lessor  of  the  plaintiff,  db- 
servecJ,  tSiat  there  were  no  decided  cases  applicable  to  the 
present,  which  must  therefore  be  decided  on  general  prin- 
ciples. The  testator,  at  the  time  of  granting  the  power, 
had  two  descriptions  of  leases  in  contemplation,  the  first 
of  which  wis  to  relate  to  the  lands  usually  granted  or 
demised;  for  any  term  of  years  determinable  upon  lives; 
and  thfe' Second, -  to  the  Residue  of  the' premises, 'for  any 
tertri'UKft  -exceeding'  twenty-one  years',  at  the  best  rent 
•i  njieS  •*!  *>'  • 

towed*  coreiumt  by  J.  S.  to  keep  the  demised  premise!  in  repair,  and  a  pro- 
▼fai(4ftt  ffwle  yWrlf  rint  ottixteeft'sMffings  and  eight-pence  should  be  in 
myHni^^mtmtylnfM  pejtneat,  •**  »***  lawfully  demanded," 
sh/>nld  B»tbe  pajd,janfl  there  ahsold  be  no  sufficient  distress  on  the  premises, 
the  £tsw  intgnt  re-enter :  and  there  was  also  a  covenant  by  the  latter  for 
qoiot  enjoyment  by  the  leasee* 

Bf>fe)nw»  if  !81*»  the  same  premises  were  demited  as  by  that  of  1750, 
tnd  ormtstaeil  the  same  covenants,  which  were  in  all  respects  similar  there- 
to, with  the  exception  of  the  names  of  the  parties,  and  the  amount  of  the 
rnmjjruisna  iiiiswif .  awAnetsher  on  tissue  leasee  curtained  any  clause  of  re- 
entry fsr^pn-pajmientof  the  ssNBWof  forty  ahiHmfs  in  lien  of  the  heriot. 
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1822. 
Doe  dem. 


that  could  be  got  for  the  seitte.    Tie  ftrtt  put  of  the 
power  was  merely  intended  to  operate  on  lands  then  in 
Bligh       iea9e ;  tbd  the  lease  of  1 750  Wfes  the  only.  assisting  lease 
Colman.      at  the  time  the  will  was  made.  The  duly  question  then  is, 
whether  the  restrictions  in  the  latter  part  of  the  power 
apply  to  both  sets  of  leases  i    If  they  are  applicable  to 
the  first  class  as  well  as  the  second,  the  lease  of  1815  is 
hot  eomformaMe  to  that  part  of  the  power  which  requires 
a  clause  of  recently  on  toonpaymtent  of  the  retot  or  ser- 
vices thereby  reserved ;  and  by  the  lease  of  175Q,  the  sum 
of  forty  shillings  was  payable  in  lien  of  a  heriot.    In 
order  to  render  the  whole  of  the  clause  in  the  will  relat- 
ing to  the  power  intelligible*  it  is  necessary  to  insert 
additional  words  to  those  usfed  by  the  teMafc*;  and  tt 
must  be  read  thus,  viz.  "  that  the  devisees  should,  by 
indenture,  demise  such  parts  of  the  premises  as  had  been 
usually  demised  and  were  then  in  lease,  as  the  same  had 
been  usually  granted;  and  that  they  should  demise  and 
lease  the  residue  for  any  term  not  exceeding  twenty- 
one  years  in  possession,  on  a  reserved  rent,  so  as  that  no 
such  demise  or  lease  should  be  made  dispunishable  of 
waste,  nor  without  a  condition  of  re-ratty  on  nonpay- 
ment of  the  rent  or  services  thereby  reserved."  The  word 
such  throws  back  the  restrictions  on  both  sets  of  leases, 
and  applies  to  the  lands  usually  letten,  «s  well  as  4h<fce 
to  be  let  for  years,  and  at  a  rack-rent.    The  •restriction  *s 
to  the  dispunishment  of  waste  fortifies  thift-CQDStnicti6n, 
and  applies  of  necessity  to  both  classes  of  leases ;  and  al- 
though it  is  not  usual  to  introduce  such  a  clause  in  leases 
not  exceeding  twenty-one  years,  still  it  (s  generally  done 
in  leases  determinable  on  lives.    On  these  grounds,  the 
lease  of  1815  is  not  conformable  to  the  power;  and  a 
verdict  must  consequently  he  etttered  for  the  plafaEfflf. 

Mr.  Serjeant  Lens,  contr/L    If  the  word  suck,  in  the 
latter  part  of  the  clause  in  the  power,  can  beconstrued  to 
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extepd  to  both  classes  of  the  testator's  property,  the  1833. 
power  has  oot  been  well  executed  by  the  demise  of  1815 ;  doe  dem. 
but  that  werd  must  be  confined  to  the  latter  class  only.  B"GH 
Tie  testalor  koew  that  he  had  two  distinct  species  of  es-  ColJian. 
tales,  and  the  weird  such  cannot,  in  any  sense,  be  so  applied 
as  to  refer  to  such  lands  as  had  been  usually  demised, 
and  were  then  iu  lease.  He  made  his  will  in  1783,  and 
the  lease  of  J  815  was  anrere  transcript  or  copy  of  the  ori- 
gin) lease  of  1750,  with  thf  exception  of  changing  the 
woes  of  it  be  patties ;  and  ft?  to  the  lands  then  in  lease  for 
lives,  he  wished  that  a*  j  future  Jease  wbfch  might  be  made 
thereof  *h*iJd  correspond  with  th$  term*  of  the  former 
lease,  with  which  he  was  perfectly  satisfied;  byi  aa  tp 
the  lands  which  were  to  be  \e%  for  fmy  tqrm  npt  exceed- 
ing twenty-one  yearn,  lie  specified  the  restrictions  under 
which  such  leases  were  to  be  gianted*  The  word  **& 
therefore,  cap  only  refer  to  lands  which  floight  be  demised 
for  any  term  not  exceeding  tvanty-one  years  in  posses- 
sion, and  not  to  those  in  reversion.  Although  *t  has 
been  said  that  the  words  demise  and  lease  should  be  in- 
troduced to  supply  the  Refect  in  the  will,  still,  grammati- 
cally speaking,  if  aqy  additional  words  were  required, 
it  should  be  the  substantives  rather  than  the  verbs ;  w 
which  case  the  word  such  could  only  apply  to  those 
lands  which  were  not  formerly  in  lease,  and  which  might 
be  demised  at  the  best  rent  that  could  be  got  for  them. 
With  respect  to  such  parts  of  the  premises  as  had  been 
usually  demised,  the  testator  wished  that  the  terms  under 
which  they  were  originally  let,  should  be  observed  in 
ftituie,  viz.  that "  they  should  be  held  under  the  like  rents, 
services,, and  conditions f  but  as  to  the  residue  of  the  pre- 
mises, which  were  not  in  lease  at  the  time  pf  the  will,  he 
specified  on  what  terms  they  were  to  be  let,  qs  well  as  tb? 
restrictive  covenants  each  lease  should  contain;  and 
more  particularly  so,  as  it  was  provided  that  each  lessee 
should  execute  a  counterpart  of  bis  lease.  It  is  there- 
in 
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1822.        fore  altogether  inconsistent  to  throw  back  the  terms  to  be 
D^Td^m.     contained  in  such  leases  to  the  former  class,  so  as  to  blend 
Bligh       the  wh0]e  0f  the  property  together ;  and  more  particularly 
CoLMAtf.      go,  as  the  testator  has  expressed  his  intention  as  to  both 
sets  of  leases.     With  respect  to  the  provision,  that  u  no 
lease  of  the  residue  of  the  premises  should  be  made  dis- 
punishable of  waste  :,f  such  a  clause  is  altogether  unusual, 
and  was  not  introduced  in  the  original  lease  of  1750 ;  and 
if  it  were  inserted  in  the  first  class  of  leases,  it  would  not 
only  introduce  new  terms,  but  be  contrary  to  the  provi- 
sions of  such  original  lease.    The  lease  in  1815  was 
made  in  conformity  with  the  power,  agd  works  no  injury 
to  the  remainder-man.   Besides,  it  is  conformable  to  the 
lease  of  r750,  the  terms  of  which  have  been  strictly  fol- 
lowed.   The  whole  of  the  clause  in  the  will  must  be  read 
reddendo  singula  singulis;  and  the  form  to  be  observed, 
as  to  the  leases  for  the  residue  of  the  lands,  applies  only 
to  those  in  possession,  and  to  be  let  for  a  term  not  ex- 
ceeding twenty-one  years. 

Mr.  Serjeant  Pell,  in  reply.  The  provision,  that  each 
lessee  should  execute  a  counterpart  of  his  lease,  has  re- 
ference to  both  classes  of  the  testator's  property,  and 
carries  the  argument  for  the  lessor  of  the  plaintiff  much 
further  than  it  originally  stood ;  and  it  follows  as  a  na- 
tural consequence,  that  the  clause  giving  the  power, 
refers  equally  to  both  sets  of  leases.  If  the  testator  had 
intended  to  confine  the  restrictions  at  the  latter  part  of 
the  clause  to  leases  in  possession  and  for  twenty-one 
years,  he  would  have  introduced  the  words  last  mentioned, 
after  that  of  such.  Indeed  these  words  must  of  necessity 
be  added,  to  make  the  construction  contended  for  by  the 
defendant  available  or  intelligible.  The  testator  might 
as  reasonably  require  a  condition  of  re-entry  on  nonpay- 
ment of  the  rent,  or  services  to  be  reserved,  in  the  leases 
by  which  the  lands  had  been  let  previously  to  the  making 
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hi*   will,  .as  those  in  possesion.     At  all  events,  the        1&22. 

word  «#cA  hag  reference  to  both  classes  of  the  premises  doe  dm. 
demised;  and  the  reasonableness  of  such  a  construction       ^l™ 

must  prevaiL  Colman. 

Lord  Chief  Justice  Dallas. — It  has  been  agreed  at  the 
bar  that  this  is  a  mere  question  of  construction,  not  to  be 
governed  by  any  previous  decision,  as  no  case  is  applicable 
to  it,  or  even  similar  in  point  of  principle ;  and  consequently 
that  it  resolves  itself  into  a  question  of  construction,  alone. 
Speaking  for  myself,  I  feel  no  difficulty  whatever,  as  I 
am  clearly  of  opinion  that  the  word  such,  as  contained  in  , 
the  clause  giving  the  power  to  the  devisees,  must  be  con- 
fined to  the  latter  class  of  leases  only,  and  cannot  be 
thrown  back,  so  as  to  refer  to  the  former.  It  is  necessary, 
in  the  first  place,  to  look  at  the  particular  expressions  in 
the  will.  The  testator  there  drew  a  distinction  between 
two  different  sorts  of  property,  viz.  that  which  had  been 
usually  let  for  any  term  of  years  determinable  on  lives, 
and  which  was  to  be  demised  thereafter,  in  the  manner* 
and  under  the  like  rents,  services,  and  conditions,  as  the 
same  had  been  usually  granted ; — and  the  residue,  which 
had  not  been  before  demised,  he  directed  to  be  let  in  a 
different  way,  and  under  certain  restrictions.  On  refer- 
ence to  the  whole  of  the  clause  in  the  will  containing  the 
power,  he  declared  that  it  should  be  lawful  for  the  de- 
visees, when  they  should  be  in  the  actual  possession 
of  the  premises,  by  indenture  to  demise  the  same  in 
manner  following.  He  then  chalked  out  the  mode  in 
which  certain  parts  of  the  premises  should  be  let  in  fu- 
ture, viz.  such  parts  as  had  been  usually  granted  or  de- 
mised, and  were  then  in  lease.  He,  therefore,  not  only 
referred  to  the  lands  which  had  been  usually  demised, 
but  expressly  described  them  as  being  then  in  lease.  If 
he  had  intended  that  any  alterations  should  be  made  in 
the  future  leases  of  such  lands,  he  would  have  stated  the 
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1822.        nature  of  sach  alterations,  and  shewn  id  whAt  respect  tlie 
D^d«tii.     future  leases  should  differ  from  the  former;  instead  of 
bli*h       which,  be  directed  that  sach  part  of  the  lands  as  had 
colman.      been  usually  demised,  should  be  let  for  the  Hke  terms, 
and  in  like  manner,  as  the  same  had  been  usually  let : 
and  as  to  the  residue  of  the  premises  which  were  to  be  let 
by  future  leases,  he  referred  to  the  terms  such  leases  Were 
to  contain,  which  were  not  toexeeed  twenty-one  years,  and 
at  the  best  renls  which  could  be  got  for  the  same.     How, 
then,  can  it  be  said  that  the  Word  such  must  be  thrown 
back,  so  as  to  govern  tbe  former  class  off  leases,  when 
there  is  a  subsequent  class  to  which  it  intmediately  and 
directly  applies  f     In  point  of  grammatical  construction, 
it  ought  not  tb  be  so  thrown  back,  n6r  ought  It  from  the 
context  of  the  tohole  of  the  clause  giving  thfe  power  to  the 
i         devisees  to  demist ;  in  the  beginning  of  which,  the  testator 
deferred  to  those  parts  of  the  premises  as  had  been  usually 
demised;  the  future  leases  of  which  hereto  contain  similar 
terms  tod  conditions  as  those  leases  which  were  then  in 
existence,  and  with  the  tertns  of  which  he  was  acquainted 
and  satisfied.      He  then  contradistinguished  the  form 
6f  the  leases  under  which  the  rest  and  residue  of  the  pre- 
mises wene  to  be  let,  from  the  lands  then  in  lease,  viz.  for 
any  tfcrttt  hot  exceeding  tv>enty-ohe  years ;  and  he  then  re- 
quired that  such  leases  should  be  subject  to  certain  Restric- 
tions which  were  not  contained  in  the  former  leases.  The 
terms  as  to  the  mode  of  letting  the  property  were  altogether 
distinct  and  different ;  and  be  did  not  intend  to  refer  to 
the  old  mode  of  letting  in  the  second  set  of  leases,  by  j 

which  the  premises  were  to  be  let  at  the  most  improved  | 

rent,  so  as  such  leases  should  be  made  subject  to  certain  j 

conditions.  As,  therefore,  the  testatdr  has  clearly  distin- 
guished and  divided  his  property  into  two  distinct  classes, 
and  prescribed  the  terms  oh  which  efcth  was  to  be  let ; 
whether  we  arte  to  decide  as  to  the  grammatical  construc- 
tion of  the  context,  ot  on  sense  and  reason,  I  atn  of 
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opinion  that  the  wo*4  wA  applies  to  the  latter  set  of         1822. 


Dob  «lem. 


leas^  oply,  and  consequently  that  the  judgment  of  non- 
suit must  ajaud.  Blwh 

COLMAV. 

Mr,  Justice  Park.— It  was  most  properly  conceded  by 
my  brqtber  Lem  in  the  patset  of  bis  argument,  that  if        , 
tbe  wcurd  such  could  be  considered  tp  extend  to  both 
classes  of  lenses,  tbe  leasoi  of  tbe  plaintiff  would  be  en* 
titled  to  recover,  as  tbe  lease  of  18  Id  would  net  have 
been  conformable  with  the  power  contained  in  tbe  will. 
If,  however*  that  word  can  be  confined  to  the  latter 
class  of  property  only,  he  could  have  no  right  to  main- 
tain the  present  action.    The  case,  as  it  was  originally 
drawn  and  settled,  did  not  state  that  the  lease  of  1816 
was  granted  on  the  expiration  of  the  former  lease  of 
1750,  nor  did  the  latter  instrument  form  any  part  of  the 
case*     Until  it  was  subjoined,  and  to  he  considered  as 
part  of  it,  I  felt  considerable  doubt ;  but  as  it  now  ap- 
pears that  the  lease  of  1815  was  altogether  conformable 
to  that  of  1750,  that  doubt  is  entirely  removed.    Tbe 
power  in  the  devise  contains  two  distinct  subject  matters. 
The  testator  declared  that  the  devisees  might  lease  lands 
of  two  kinds  or  descriptions  ;-r- first,  "  such  parts  as  had 
been  usually  granted  or  demised,  and  were  then  in  lease ;" 
an4  secondly, "  the  residue,  which  had  not  been  before  let/' 
He  then  declared  that "  such  pait  of  the  premises  as  had 
been  usually  demised,  should  be  let  £pr  the  like  terms,  in 
like  manner,  and  under  the  like  rents,  services,  and  con- 
ditions, as  the  same  had  been  usually  granted."   If  he  had 
stopped  there,  or  introduced  the  words  "  and  thai  the  de- 
visees should  demise  and  lease  the  residue,"  as  stated  by 
mjr  brother  Pttf,  4*  would  have  the  effect  of  connecting 
the  latter  with  the  former  part  of  the  sentence ;  but  as  it 
now  standi,  it  appears  to  me  to  be  quite  clear  that  the 
testator  intended  to  disconnect  it,  and  distinguish  his 
property,  and  to  treat  the  residue  as  a  new  and  distinct 


280  CASKS  IN  TRINITY  TMM, 

1822.        subject  matter,  subject  to  certain  regulations  andra&rio 
DoEdem.     tions  as  pointed  out  by  him ;  and  it  would  be  a  violation 
Buoh       Qf  language  to  carry  tjje  worfl  sucfr  tack  to  the  premises 
Colman.      firet  described,  and  which  were  then  in  lease* 
■  *  \ 
Mr.  Justice  BureouOh.— I  am  extremely  happy  that 
this  case  has  been  ultimately  so  framed  as  to  enable  the 
Court  fully  to  understand  the  nature  of  the  question  they 
are  called  on  to  decide.    I  have  no  doubt  whatever  as  to 
the  construction  of  the  words  of  the  power,  taking  it  al- 
together.   Those  at  the  conclusion  of  the  first  branch  of 
it,  that  "  certain  parts  of  the  premises  should  be  let  for 
the  like  terms,  and  in  a  like  manner,  as  the  same  had  been 
usually  granted,"  are  particularly  emphatic,  and  express 
to  shew,  that  the  testator  intended  that  the  future  leases, 
as  to  that  part  of  his  property,  should  have  reference  to, 
and  contain  the  same  provisions,  as  the  former;  but  he 
did  not  mean  that  the  residue  of  the  premises  should  be 
subject  to  such  former  leases ;  if  he  did,  he  would  have 
introduced  the  words  "  and  also ;"  or  stated  that  the 
residue  should  be  let,  so  as  such  demise  was  made  for  a 
like  term,  and  in  like  manner,  as  the  same  had  been 
usually  granted;  thereby  meaning  to  refer  to  the  terms  of 
the  antecedent*leases.     Still,  however,  it  has  been  con* 
tended  for  the  lessor  of  the  plaintiff,  that  the  latter  part 
of  the  power  must  be  taken  to  refer  to  both  classes  of 
the  testator's   property,    viz.  that  which  had  been   in 
lease  before  the  making  of  his  will,  as  well  as  that  which 
had  not.    Here  it  must  be  observed,  that  the  lease  in 
question  was  not  made  until  1815,  and  was,  in  fact,  a 
counterpart  of  that  of  1750.    It  was  absolutely  necessary 
that  it  should  have  been  so,  as  the  power  directed  that 
the  lands  should  be  let  in  like  manner  as  they  had  been 
usually  granted.  So,  with  respect  to  the  residue  of  the  pre- 
mises, it  was  directed  at  the  conclusion  of  the  power,  "that 
each  lessee  should  execute  a  counterpart  of  his  lease." 
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It  appears  to  me,  that  it  would  be  too  much  to  say  that  i*&» 

such  direction  applies  to  both  classes  of  leases,  or  that  Dos  den. 

it  over-rides  the  whole  of  the  power,  so  that  it  may  be  £H 

equally  applied  to  both.  Csmmw. 

Mr.  Justice  Richardson. — The  objection  to  the  lease 
of  1815  is,  that  the  lessor's  power  of  re-entry  applies  only 
to  the  non-payment  of  the  annual  rent,  and  does  not  ex- 
tend to,  or  embrace  the  like  power,  in  case  of  the  non- 
payment of  forty  shillings  in  lieu  of  a  heriot.  Whether 
it  extends  to  heriots  or  not,  depends  on  the  reference  of 
the  word  such;  namely,  whether  it  can  betaken  to  extend 
to  both  sets  of  leases  of  the  premises  to  be  demised,  ac- 
cording to  the  power  contained  in  the  will  of  the  testator. 
I  am  of  opinion  that  it  must  be  confined  to  the  last  set 
only  :  for  if  it  were  to  refer  to  such  parts  of  the  lands  as 
had  been  usually  let,  and  a  power  of  re-entry  for  non-pay- 
ment of  the  forty  shillings  in  lieu  of  a  heriot  had  been 
inserted  in  a  lease  applicable  to  property  of  that  descrip- 
tion, it  would  be  contrary  to  the  terms  of  the  original 
lease  of  1750,  in  which  no  such  clause  was  introduced. 
The  testator  was  satisfied  with,  and  approved  of  the 
terms  contained  in  that  lease,  and  required  that  the  future 
leases  should  be  framed  in  the  like  manner,  and  be  subject 
to  the  like  rents,  services,  and  conditions  as  the  premises 
to  be  let  had  been  usually  demised  or  granted.  It  has 
been  said,  however,  that  as  it  was  directed  by  the  latter 
part  of  the  power  that  no  such  lease  should  be  made  dis- 
punishable of  waste,  it  must  of  necessity  apply  to  both 
classes  of  the  testator**  property ;  and  that  at  all  events 
it  would  apply  to  the  former  rather  than  the  latter :  that 
however  does  not  appear  to  me  to  have  any  weight,  or 
strengthen  the  argument  for  the  plaintiff,  as  a  tenant 
cannot  be  dispunishable  of  waste,  unless  there  be  an  ex- 
press clause  or  provision  excepting  him  from  it :  and  here 
there  was  no  such  clause  or  exception  in  either  of  the 


m 
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leasee:  that  restriotiot  therefore*  does  not  apply  16 
either  of  the  classes  of  the  property  $  or  at  all  events, 
cannot  he  referable  to  that  ^hich>  had  been  previously 
demised.  It  is  also  directed  by  the  conclude  part  of 
the  power*  that  each  lessee  should  execute  a  counterpart 
of  his  tease :  that  is  introduced  by  the  word*  "  so  as/' 
and  has  reference  to  the  word  such,  which  must  be  cop- 
fined  to  the  second  clays  of  leases,  aiyl  cannot  be  carried 
back  so  a?  to  extend  to  both. 


Judgment  of  nonsuit  (a). 


(a)  In  Coventry  v.  Coventry,  1  Com.  Rep.  317,  it  is  laid,  that  where  a  power 
reqairta  only  that  the  ancient  and  acpustoned  rent  be  reserved,  and  Hfa  re- 
scn«d,U*rwrTatknafferiot$,  o*  otfwr  casual  prp£ts»  k  not  sjaaataary; 
and  Coke  Littleton,  44,  (b),  and  flvyh  w.  flay***,  Cro.  Jac.  76,  are  qted 
as  authorities  In  support  of  that  position. 


Tuesday, 
June  25th. 

Where  bail  had 
been  mis- named 
in  the  notice  of 
justification, 


aceordingly,the 
Court  permit* 
ted  him  to  jus* 
tifyon  his 
swearing  that 
he  had  suffi- 
cient property; 
and  it  appear- 
ing that  he  had 
been  found  by 
the  party  en- 
quiring after 
him,  with  re- 
ference to  his 
rbail. 


Levi's  Bail. 

•Ons  of  the  bail  in  this  cause  having  been  described 
ia  the  notice  of  justification  by  the  name  of  Moss,  he 
was  by  mistake  sworn  by  that  name,  and  on  Mr.  Serjeant 
Lent  opposing  him,  it  appeared  that  he  was  a  Jew, 
called  Moss  Moses,  and  that  the  mistake  had  originated 
to  cohsequence  of  the  name  of  Moss  only  being  over  the 
door  of  the  house  in  which  he  resided  and  carried  on 
trade. 

The  Court,  nevertheless,  permitted  him  to  justify, 
on  hfe  swearing  that  he  bad  sufficient  property  for  that 
purpose ;  it  also  appearing  that  he  had  be€lr  found  by 
the  person  who  had  made  enquiries  after  him,  with  re- 
ference to  his  becoming  bail. 
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1823. 


STE«B?*»  V.  HORUK*.  3*esd«y* 

Jane  25th. 

Tms  was  an  action  of  assumpsit,  brought  against  the  Where  a 
defendant  as   a  hoyman  or  carrier,  for  not  delivering  deration^  «- 
wheat  according  to  a  contract  entered  into  between  him  'f^j^^** 
and  the  plaintiff.    The  declaration  contained  eight  spe-  water,  alleged, 
cial  counts,  the  third  of  which,  after  stating  by  way  of  deration  that 
inducement,  thfct  the  defendant  was  a  carrier  of  goods  in  ^J^S^'of 
or  by  a  certain  vessel,  proceeding  from  the  parish  of  St.  the  defendant, 
Lawrence,  in  the  county  of  Essex,  to  divers  other  places,  shipped  on 
for  certain  freight  and  reward,  payable  to  him  in  that  fendant'a  ret^ 
behalf,  proceeded  to  allege,  that  heretofore,  to  wit,  on  ^J^^STtoL 
the  15th  September,  1821,  at  the  parish   aforesaid,  in  carried  to  a 
the  comity  aforesaid,  in  consideration  that  the  plaintiff,  J£TfreigLtobe 
at  the  special  instance  and  request  of  the  defendant,  had  ^gSgJ^ 

caused  to  be  shipped  in  and  on  board  oF  the  defendant's  henndertookto 

^^  *  cany  the  wheat 

vessel,  a  large  quantity  of  corn,  to  wit,  fifty  quarters  of  safely,  and  de- 
wheat  of  great  value,  to  be  carried  and  conveyed  therein  pSntfff  0na 
by  the  defendant,  from  the  parish  of  St.  Lawrence  afore-  f^n^t{l2% 
said,  to  a  certain  place  called  West  Thurrock  Mill,  on  or  the  defendant's 
before  Monday  theA  next,  at  and  for  reasonable  freight  ^nywaamade 
and  reward  to  be  therefore  paid  to  the  defendant  in  that  JSjjjJoiAg 
behalf,  the  defendant  undertook  and  faithfully  promised  wheat  had  been 
the  plaintiff,  that  he  would  safely  carry  the  said  wheat  board  his  ves- 
from  St,  Lawrence  aforesaid  to  West  Thurrock  Mitt  afore-  {^ttfif  mnt 
said,  and  there  deliver  the  same  for  the  plaintiff  on  Afon-  "j^^^" 
day  the  17th  September,  in  the  yea*  aforesaid.    The  fifth  though  it  wan 
onrat  stated  that  the  defendant  undertook  to  carry  the  u£  coniidcr!- 
wheat  safely,  and  deliver  the  same  at  Wat  Thurrock  Mill  J^JjJ^J, 
within  a  reasonable  time  (a).    The  defendant  pleaded  the .  executory  ;— 

on  the  ground, 
general  issue*  that  where  an 

order  la  given 
to  a  earner,  antecedently  to  the  delivery  of  <gooda,  who  assents  In  deal  with  them 
when  delivered  in  a  particular  manner,  a  duty  is  imposed  on  him  xm  the  receipt  of 
the  goods  to  AehlwrA  them  atcordfogto  the  ordef  prtvfdualy  given ;  and  the  law 
>aprt^tMbylrimtow«iWme»ehinty. 


(a)  The  first  count  stated  that  the  defendant  undertook  to  carry  the  wheat 
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At  the  trial  of  the  cause  before  Mr.  Baron  Wood,  at  the 
last  assizes  at  Chelmsford,  no  evidence  was  given  of  the 
specific  terms  of  the  contract ;  bat  it  was  proved  for  the 
plaintiff,  that  on  Friday  the  \ 4th -September,  some  per- 
son applied  to  the  defendant  to  carry  goods  for  him, 
which  the  former  declined,  stating  that  he  had  engaged  to 
deliver  fifty  quarter*  of  wheat  for  the  plaintiff  on  the 
Monday  following,  at  Wert  Thurrock  Mill.  It  was  also 
proved  that  the  plaintiff's  wheat  was  sent  to  the  defend- 
ant's barge,  lying  at  St.  Lawrence,  and  that  the  whole 
of  it  was  delivered  to  him  there  before  nine  o'clock  on  the 
morning  of  Saturday  the  1 5  th,  and  that  he  bad  been  ordered 
to  deliver  the  same  at  West  Thurrock  Mill  on  the  Monday 
following.  It  did  not,  however,  distinctly  appear,  that  all 
the  wheat  was  sent  at  the  same  time,  or  when  the  order 
and  undertaking  for  the  delivery  at  the  mill  was  given; 
but  it  most  probably  took  place  before  the  whole  of  the 
wheat  had  been  shipped  on  board  the  defendant's  vessel, 
as  it  was  proved  by  a  servant  of  the  plaintiff's,  who  carted 
the  wheat  to  St.  Lawrence.  For  the  defendant .  it  was 
.  objected,  that  none  of  the  counts  in  the  declaration 
could  be  supported  by  the  evidence,  when  the  plaintiff's 
counsel  relied  mainly  on  the  third ;  to  which  it  was  an- 
swered, that  the  promise  was  therein  stated  as  having  been 
made  on  a  past,  instead  of  an  executory  consideration. ' 

The  learned  Baron  was  of  opinion  that  the  plaintiff 
was  entitled  to  recover  on  the  merits,  and  the  jury  ac- 

from  St.  Lawrence  to  We$t  Tkumck  Mitt,  and  deliver  it  there  on  Mmdag, 
the  1 7th  September,  unless  there  should  be  a  strong  wind  from  the  west.  The 
second,  that  he  would  carry  It  as  the  plaintiff  should  appoint.  The  fourth, 
that  he  would  cause  the  Teasel  and  cargo  tosaUontheaterneouof  &rtur«ay, 
the  15th  September,  if  there  was  not  a  wind  from  the  west.  The  sixth,  that 
he  would  cause  the  vessel  to  sail  within  a  reasonable  time.  The  seventh,  that 
he  would  take  care  of  the  wheat,  and  deliver  it  safely  to  the  ainmtit  at  IK* 
JTmrroch  MUtj  and  the  eighth,  that  he  would  take  proper  care  of  it,  whilst 
it  remained  in  his  custody. 
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cordingly  found  a  verdict  for  him,  damages  5Crf.  -  Leave  182*. 

however  was  reserved  to  the  defendant  to  move  to  set  9nmtu 

it  aside  and  enter  a  nonsuit,  in  case  the  Court  should  be  .flOR**ocm- 
of  opinion  that  the  objection  was  well  founded. 

Mr.  Serjeant  Onslow,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  and  submitted  that  even  the  third  count  % 
could  not  be  sustained  by  the  evidence,  as  the  nature  of 
the  engagement  and  undertaking  by  the  defendant  should 
have  been  expressly  averred,  as  there  was  no  proof  of  the 
particular  contract  between  him  and  the  plaintiff;  and  as 
the  promise  as  therein  stated  appeared  to  have  been 
founded  on  an  executed  consideration,  namely,  that  the 
plaintiff  had  caused  the  wheat;  to  be  shipped  on  board  the 
defendant's  vessel,  to  be  carried  by  him';  whereas  H  ap- 
peared by  the  evidence  that  the  defendant  had  entered 
into  an  engagement  to  deliver  the  wheat  at  West  Thur- 
tock  Mill  on  Monday;  the  17th  of  September,  before  the 
whole-  of  it  had  been  shipped.  That  count,  therefore, 
should  have  stated-  the  consideration  for  the-  promise  to 
have1  been  executory ;  and  averred  that  in  consideration 
that  the  plaintiff  would  cause  the  wheat  to  be  shipped, 
the  defendant  undertook  to  carry  it  safely,  and  deliver 
it  for  the  former  at  West  Thurrock  Mill. 

Mr.  Serjeant  Toddy  afterwards  shewed  cause,  and  sub- 
mitted that  the  third  count  was,  at  all  events,  sufficient 
to  support  the  verdict ;  and  that  even  if  it  were  not,  nb 
valid  objection  could  be  raised  to  the  fifth,  in  which  it 
was  stated  generally  that  the  defendant  would  carry  the 
wheat,  and  deliver  the  same  at  West  Thurroek  MM  within 
a  reasonable  time.  If  there  be  a  continuing  considera- 
tion, it  may  be  stated  either  as  being  executory  or  exe- 
cuted ;  otherwise  it  would  be  impossible  to  arrive  at  the  x 
justice  of  each  particular  case.  Here,  the  defendant,  on  the 
14th  September,  admitted  that  he  had  engaged  todeliver  the 


386  ..    p**98  IW  W*H  IT?  ******     • 

tft*  wheel  on  the  Mmday  fqllowmg;  and  it  mutt  be  air 
turned  that  snob  engagement  wis  foaoded  .on  a  part 
«0**t<k*at*an,  In  the  oaie  of  4be  sale  of  a  hone  war- 
ranted sQfctd*  the  buyer  may  state  in  bts  declaration 
that  he  bad  purchased  it,  as  tl\e  possession  was  given  up 
to  him  at  the  time  of  the  sale;  although  if  U  afterwards 
tuned  out  to  be  unsound,  be  tnigbt  recover  the  inoney 
paid  by  him  U>  the  seller*  Heret  there  was,  at  all  eweuU, 
a  continuing  oensadomtion  fqr  the  defendant's  promise ; 
and  the  evidence  w#s  sufficient  ip  support  the  third 
count  of  the4kcian*t*m« 

Mr.  Serjeant  Ondm,  in  suppqrt  *f  M»*  rule.  If  a  con- 
tinuing consideration  may  b*  ateteiL  in  .a  detiaratioD 
either  as  e*ecqt*qy  ur  excreted,  >t  yifl  be  *ltog£tb?(«a- 
accessary  *>  etai*  the  terns  of  the  ^ftpwfevntwp  **  all. 
But  the**  is  ft  wide  distinction  b*t*r*tti  nn  e*epntoiy 
**d  ejteputepl  cnnsidetatinn,  as  the  qw  ¥  tnwtnabfe 
and  the  other  not ;  op  account  of  wbjcbr  **P  W**M  we 
geueftlly  intojodnced,  in  prefer  to  ebyiete  any  otgeftion 
lh*t  m*y  be  iflised  from  an  mpeffet  *lkg*tian  or  va- 
riance in  disproof  at  the  trial.  Herq,  ft*  contnp*  W  de- 
liver the  wheat>PP  the  M<wty  TO*  ejwcu|<wjrjo/JF;  if  the 
plaintiff  would  caape  it  40  be  shaped  iq  4twe  to  V«  car- 
ried to  West  Thurrock  Mill  on  that  day,  and  no  other 
promise  can  be  implied  than  that  proved ;  and  as  there 
was  no  evidence  of  an  express  contract,  the  fifth  count 
cannot  be  supported ;  for  it  could  not  be  complete  or 
executed  while  the  wheat  was  shipping,  or  until  the 
whole  of  it  bad  been  actually  shipped* 

Cur.  Adv.  Vvit. 
Mr.  Justice  Pauk(<i)  on  this  day,  after  stating  the 
•'    («)  terfl-Ohtef  #nitiee  tDdfat  was  absent  ffom'iadiipodttoairkeD  ante 
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third  count  of  tike  deehtatfc*,  the  eVMtoct  «s  given  *t       mi. 
th*  trial,  and  fee  objection  which  fctf  b^  tb*e  ntad,    *££** 
delivered  the  judgmeftt  of  thfe  fcow*  as  feHo  ws  *-~  .  »to5kc* 

We  w*  of opinion  thai  the  thkd  count  infcy  be  mppoit. 
edinitofwestotfo^ 

given  pteviefasly  to  the  delivery  tff  goods  to  ft  bailee, 
currier*  at  other  person,  tb  de*l  with  them  *ben  deli- 
vefed  in  a  particular  toamttr,  t+  Which  he  assents ;  and 
afterwards  the  goods  are  accordingly  delivtftJd  to  Mm  ; 
a  duly  arise*  on  his  part,  upon  the  receipt  of  the  good*, 
to  deal  with  them  according  to  the  titter  previously  gfveti 
and  assented  to ;  and  the  tew  infers  an  implied  promise 
by  him  to  perform  tfaeh  Aity.  Here,  *e  promise  might 
have  been  staled  in  die  declaration  *s  a  mere  pro  arise  by 
tbe  defendant  to  do  his  dt#f  in  that  befaftlf,  wbieh  would 
hare  been  a  more  Mttfcfe  mode  of  *  tat  tag  1*rat  whteh  is 
hi  effeet  set  out  fo  the  third  'com*. 

Many  instances  might  be  px\t,  in  tfbfcto  tto  lan- 
guage of  pleading  in  tmses  *f  CtfntracMs  Founded  on 
this  principle,  namely,  that  Whenever  the  dfcty  of  tWe 
defendant,  arising  upon  the  execfttitfti  *>f  Jfcfe  con- 
sid&Mton,  is  simply  to  fray  tacmey,  the  tonal  awl 
safest  mode  of  pleading  is  to  declare  in  ihSeWtefvs  as- 
sumpsit ;  as  in  the  cases  of  goods  so9d,  or  work- and  labour 
done,  and  other  cases  of  a  like  nature.  In  Clarke  v. 
Graft  L**d  E/lenborough  said  (a),  "  There  are  a  great 
variety  of  agreements  not  under  seal,  containing  detailed 
provisions  regulating  prices  of  labour,  rates  of  hire,  times, 
and  manner  of  performance,  adjustment ( of  differences, 
&c.  which  are  every  day  declared  npon  in  the  general 
form  of  a  count  for  work  and  labour :"  and  his  Lordship 
assimilated  such  agreements  to  contracts  of  affreight- 
ment in  the  nature  of  charterparties,  not  being  under 
seal,  builders'  contracts,  and  the  like.  This  mode  of 
declaring  shews  that  the  established  course  is  to  charge 

(a)  6  E«Jt,  569. 


388  casus  nr  trinity  tbrm, 

1822.  the  defendant,  not  upon  the  original  contract  entmdinto 
Streets*  by  him  at  the  time  of  signing  the  agreement,  bat  upon 
Horlock.  t^ie  imP^^  promise  resulting  from  the  execution  of  the 
consideration  in  his  favour.  So,  in  action*  brought  by 
the  payee  against  the  drawer  of  a  bill  of  exchange,  the 
contract  actually  made  by  the  defendant  is  effected,  by 
signing  his  name  to  the  bill,  and  delivering  it  over  to  the 
payee;  and  this  might  perhaps  be  considered  as  a  pro- 
spective promise  on  bis  part  to  pay  the  amount  of  the 
lull,  in  the  event  of  its  being  duly  presented  and  dis- 
honoured by  the  acceptor,  after  notice  of  those  circum- 
stances have  been  duly  given  him ;  and  yet  it  is  the  con- 
stant course  to  state  in  the  declaration,  the  drawing,  de- 
livery, and  presentment  of  the  bill,  and  then  to  charge  the 
defendant  on  an  implied  promise  supposed  to  be  made 
by  him  afterwards,  in  consideration  of  bis  liability  arising 
upon  these  past  events; on  the  whole  of  which  the  plaintiff 
has  declared  against  him. 

Other  cases  might  be  put ;  but  enough  has  been  said 
to  illustrate  the  principle  which  nrust  govern  this  case. 

On  the  whole,  therefore,  we  are  of  opinion,  that  the 
third  count  of  the  declaration  is  sufficient,  and  supported 
by  the  evidence  as  given  at  the  trial.  The  rule  there- 
fore for  entering  a  nonsuit,  must  be 

Discharged. 


1822. 
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Peter  Gravbnor  v.  Edward  Woodhousb,  James       Tuesday, 
Thomas  and  Ann  his  Wife,  and  Thos.  Russell.  June  25t^ 

This  was  an  action  of  replevin,  for  taking  the  plaintiff's  Avowrie*— 
cattle,  goods,  and  chattels,  to  which  the  defendant  Ann,  ua'jJt.  for" 
the  wife  of  the  above  James  Thomas,  pleaded  non  cepit,  and  [£*„  ^miht 
the  three  several  defendants  avowed,  and  made  cogniz-  pttriir,  as 

•  tenant  to  them, 
aoce  as  follows : — first,  the  defendants  Edward  fVoodhouse  Secondly,  by 

and  James  Thomas,  in  their  own  right  avowed,  and  the  ^  Jnn  ^ 

defendant  Russell,  as  their  bailiff,  made  cognizance  for  3*j£2£f * 

490/.  for  seven  years  rent,  at  the  rate  of  70/.  per  annum,  foment  due  to 

due  to  the  said  defendants  Edward  and  James,  from  the  mod  Aim  his 

plaintiff,  as  tenant  of  the  premises  in  question,  to  them  ^mw^SSm 

the  said  Edward  and  James.    Secondly,  the  said  defend-  fr°m  the  piain- 

J  tiff,  as  tenant  to 

ants  Edward  and  James,  in  their  own  right  avowed,  and  js.  w.,  &  J.  T. 
the  defendant  Russell  made  cognizance  for  rent  dne  to  in  right  of  the* 
the  said  Edward  and  James  from  the  plaintiff,  as  tenant  Jeid8n*£i^idy 
of  the  premises,  without  stating  him  to  be  tenant  to  them,  by  evidence  of 

**F    *  °  an  attornment 

Thirdly,  the  defendant  Edward,  in  his  own  right,  and  the  from  the  plain- 
defendants  James  and  Ann  his  wife,  in  right  of  the  said  ^r.^^ilm 
Ann,  avowed,  and  the  defendant  Russell,  as  their  bailiff,  hbwife.-Where 

'  ,  the  avowant*  in 

made  cognizance  for  rent  due  to  the  said  Edward  and  replevin  gave  in 
the,,  said  James  and  Ann  his  wife,  in  right  of  the  said  tranment*!^ 
Ann,  from  the  plaintiff,  as  tenant  to  the  said  Edward  ^?p^jT^rto 


and  James,  and  Ann  his  wife,  in  right  of  the  said  Ann.  yean  before  the 

commencement 

And  fourthly,  the  defendants  Edward  and  James,  and  of  the  action, 
Ann  his  wife,  in  their  own  right,  avowed,  and  the  de-  ^^jjjf  ^  £nt 
fendant  Russell,  as  their  bailiff,  made  cognizance  for  rent  h*^J*tn  d*\ 
due  to  the  said  Edward  and  James,  and  Ann  his  wife,  the  plaintiff 
from  the  plaintiff,  as  tenant  to  the  said  Edward  and  °  f^nroeJTtT 
James,  and  Ann,  in  right  of  the  said  Ann.    Issue  was  ^™  under  Pe*" 


to  dispute  hia  tenancy  after  the  attornment,  the  Court  granted  a  new  trial. 
TOL.  VII. 
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1832.         taken  on  the  plea  of  non  eepit  by  the  defendant  Annf 
Gravenor     and  the  plaintiff  pleaded  in  bar  to  each  of  the  avowries 
Wooohovbe.  an(^  cognizances  -9  first,  non  tenuit,  and  secondly,  that  no 
rent  was  in  arrear;  on  which,  issues  were  also  joined. 

At  the  trial,  before  Mr.  Baron  Garrow,  at  the  last 
assizes  for  the  county  of  Hereford,  the  defendants  ad- 
mitted the  taking,  and  put  ip  evidence  the  following 
attornment  :-*- 

"  In  the  King's  Bench. 

John   Goodtitle,  on   the   demise   of  Edward 
Woodhouse,   James  Thomas,    and    Ann   his 

Wife,  plaintiffs ; 
Between  { 

and 

Richard  Notitle,  defendant. 

u  I  Peter  Gravenor,  the  tenant  in  possession  pf  the  pre- 
mises in  question  in  this  cause,  do  hereby  attorn,  and 
become  temmt  tt>  tte  lessors  of  the  plaintiff  Edward 
Woodhouse,  James  Thomas,  and  Ann  his  wife,  of  and  for 
all  that  messuage,  farm,  aad  lands,  called  The  Parks,  si- 
tuate in  the  parishes  of  Binghil^  Wellington,  and  Canon 
Pyon,  in  the  county  of  Hereford,  from  the  2d  day  of 
February  instant,  for  one  year,  mid  so  from  year  to  year, 
at  the  yearly  rent  of  70/,,  subject  and  without  prejudice 
to  any  rig^ht  or  claim  \  may  have  in  equity  in  the  said 
estate  as  against  the  lessors,  or  the  devisees,  legatees,  or 
executors  of  James  Woodhouse,  Esquire,  deceased.  As 
witness  my  hand,  this  9th  day  of  February,  1814. 


"  Peter  Gravenor. 


u  Witness, 

«  J.  Hawkins:' 
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The  defendants  relied  entirely  on  this  attornment,  and        ***2- 
adduced  no  evidence,  either  of  a  demand  or  payment  of     Gratenor 
rent,  in  respect  of  the  premises  held  by  the  plaintiff,  in    woodhoum. 
pursuance  of  such  instrument,  to  the  time  of  the  distress, 
nor  any  other  proof  in  support  of  their  case ;  when  it 
was  objected  for  the  plaintiff,  that  the  attornment  did 
not  support  either  of  the  avowries,  as  the  plaintiff  at- 
u>rn£d  to  ttte  three  defendants  ia  their  own  tight,  and 
the  avowries  stated  a  joint  interest  in  TJwmas,te  in  right 
of  Ms  wife. 

The  learned  Baron  overruled  the  objection,  but  re- 
served the  point  for  the  consideration  of  the  Court. 

Evidence  was  then  offered  by  the  plaintiff  of  a  feoff- 
ment executed  to  him  by  the  President  and  Governors  of 
Guy's  Hospital,  of  the  farm  in  question,  in  July,  1807,  under 
which,  seisin  was  delivered  to  him  by  JamesWoodhouse  (the 
person  named  in  the  attornment),  under  a  power  of  attor- 
ney for  that  purpose,  from  the  hospital,  as  well  as  several 
letters,  written  by  Woodhouse  to  the  officers  of  the  hospi- 
tal, tending  to  shew  either  that  the  plaintiff  was  the  pur- 
chaser on  his  own  account ;  or  that  the  legal  estate  was 
vested  in  him  at  the  time  of  the  attornment ;  and  that 
Woodhouse  had  merely  advanced  a  sum  of  money  by  way 
of  mortgage,  to  enable  the  plaintiff  to  make  the  pur- 
chase in  the  first  instance. 

The  learned  Baron,  however,  ruled  that  such  evidence 
was  not  admissible  to  counteract  the  effect  of  the  attorn- 
ment; and  more  particularly  so,  as  the  plaintiff  ought 
not  to  be  permitted  to  dispute  his  tenancy  (o  the  defend- 
ants after  having  executed  that  instrument ;  but  he  re- 
served that  point  also  for  the  consideration  of  the  Court. 

A  verdict  was  then  entered  for  the  defendants,  for  the 
whole  of  the  seven  years  rent,  with  liberty  for  the  plain- 
tiff to  move  to  set  it  aside,  and  that  a  new  trial  might  be 

u2 
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1S23.        granted,  if  the  Court  should  be  of  opinion  that  the  avow- 
CbuTBiuHL    ries  were  not  supported  by  the  attornment,  or  that  the 
Woodhovib.  feoffi**111  and  letters  offered  in  evidence,  had  been  im- 
properly rejected  at  the  trial. 

Mr.  Serjeant  Hullock,  in  the  last  Term,  accordingly 
obtained  a  rule  nisi ;  and  submitted  in  the  6rst  place,  that 
neither  of  the  avowries  could  be  supported  by  the  attorn- 
ment, which  was  made  by  the  plaintiff  to  Edward  Wood- 
house,  James  Thomas,  and  Ann  bis  wife  generally,  without 
stating  the  interest  in  Thomas  to  be  in  right  of  his  wife; 
and  it  must  therefore  be  inferred,  that  each  of  those  three 
persons  was  seised  individually  in  their  respective  and 
distinct  rights,  or  that  James  Thomas  had  a  separate  in- 
terest independently  of  his  wife  : — and  in  the  two  last 
avowries  he  claimed  only  in  her  right,  and  not  as  having 
any  interest  of  bis  own  abstractedly  from  her,  and  as  her 
name  was  altogether  omitted  in  the  two  first,  they  could 
not  be  supported  at  all  events.    In  Polyblank  v.  Ham- 
kins  (a)  it  was  decided,  that  in  covenant  by  the  husband 
of  a  reversioner  in  fee,  he  must  declare  on  a  seisin  in  fee 
in  himself,  and  his  wife,  in  right  of  his  wife :  and  that  if 
he  state  that  he  was  seised  in  his  demesne  as  of  freehold 
in  right  of  his  wife,  it  would  be  tad  on  special  demurrer. 
—Secondly,  the  feoffment  and  letters  offered  in  evidence 
by  the  plaintiff,  were  improperly  rejected.    Attornments 
are  now  rendered  almost  unnecessary  by  the  statute  4  Anne, 
c.  1 6,  s.  9,  and  scarcely  exist  in  any  case.  Even  if  they  did, 
they  are  by  no  means  conclusive  evidence  of  a  tenancy : 
and  in  Shepparfs  Touchstone (6)  it  is  said,  that  "the 
end  and  effect  of  an  attornment  is  only  a  bare  assent,  and 
therefore  it  shall  not  enure  or  work  to  pass  any  interest,  to 
make  a  bad  grant  good,  nor  to  give  a  man  a  tenancy  by 
disseisin,  intrusion,  or  abatement;  neither  shall  it  work  by 

(«)  1  Dong,  329 (6)  Page  254. 
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way  of  estoppel :  and  therefore  if  a  man  gain  a  rent  is-     .  1*22. 
suing  out  of  land,  by  coercion  of  distress  or  otherwise,     graveno* 
and  the  tenant  of  the  land  attorn  to  him;  this  will  not    woodhousb. 
amend  his  estate/9    And  in  Rogers  v.  Pitcher  (a)  it  was 
held,  that  where  a  tenant,  by  mistake,  or  misrepresenta- 
tion, pays  rent  to  a  person  not  entitled  to  demand  it,  he 
is  not   precluded  by  such  payment,   from  giving  evi- 
dence, on  a  plea  of  non  tenuit,  in  replevin  against  the 
supposed  landlord,  to  shew  that  the  latter  was  not  entitled 
to  the  rent. 

Mr.  Serjeant  Lens,  on  a  former  day  in  this  Term, 
shewed  cause,  and  contended  that  the  legal  effect  of  the 
attornment  was  properly  set  out  in  the  first  and  second 
avowries,  in  which  it  was  stated  that  the  plaintiff  was 
tenant  to  Woodhouse  and  Thomas ;  for,  in  point  of  law, 
the  demise  was  made  by  them  alone ;  and  there  was  no 
occasion  for  any  mention  to  be  made  of  the  wife  of  the 
latter.  At  all  events,  the  plaintiff,  after  executing  the 
attornment,  could  not  dispute  the  title  of  the  defendants, 
or  shew  a  title  in  himself  or  any  other  person.  In  Ar- 
nold v.  Revoidt(b),  where,  in  a  declaration  of  covenant,  a 
demise  was  stated  to  be  made  by  the  husband  alone,  and 
it  appeared  to  have  been  made  by  the  husband  and  wife, 
it  was  held  to  be  no  variance,  although  the  premises  demis- 
ed were  the  property  of  the  wife  before  marriage ;  on  the' 
ground  that  a  covenant  made  to  a  husband  and  wife  after 
marriage,  must,  in  legal  effect,  be  considered  as  a  cove- 
nant made  to  the  husband  alone.  In  Waltal  v.  Heath  (c), 
where  the  husband  and  wife  made  a  lease  for  years  by 
parol,  it  was  held  that  the  lease  was  void  against  the  wife. 
So,  if  it  were  by  deed,  it  would  be  equally  inoperative  as 
to  the  wife,  during  coverture,  as  it  would  have  been  de- 

(«)  1  Marsh.  541.    S.C.  6  Taunt,  102.         -    (b)  Ate,  Vol.  IV.  ft. 
S.  C.  1  Brod.  ft  Bin*.  443.— —(c)  Cro.  Eli*.  656. 
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1822.  terrained  by  the  husband's  decease,  unless  ibe  wife  had 
Oravmob  afterwa*ds  adopted  or  confirmed  it.  In  Parwyv*  tiiadk  (a)# 
a  joint  demise  by  a  husband  seised  in  right  of  his  wife, 
and  his  wife,  was  disproved  by  evidetice  of  a  receipt  for 
rent  given  by  the  husband  only :  and  Lord  Chief  Justice 
MantfUld  there  said  (*),  "  a  husband,  seised  ki  right  of 
his  wife,  may,  and  usually  does,  demise  alone  during  the 
coverture :  when  he  dies,  all  the  rent  accrued  up  to  the 
time  of  his  decease,  does  not  go  over  with  the  revetaiop-to 
the  wife;  it  is  assets  in  the  bands  of  the  husband's  execu- 
tors. The  wife  has  nothing  to  do  with  the  demise  or  the 
rent."  Here,  therefore,  the  attornment  by  the  plaintiff  to 
Thomas  and  wife,  created  ^  tenancy  in  Thomas  ?lone; 
and  the  plaintiff  held  under  him  and  fVoodhou$e%  as  stated 
in  the  first  qnd  second  avowries.  At  all  events,  the  third 
and  fourth  are  sufficient,  which  state  that  the  title  ac- 
crued to  Thomas  in  right  of  his  wife,  and  in  their  own 
right;  so  that  the  tenancy  is  alleged  in  every  possible 
shape.  And  in  Nooth  v.  Wyard  (c),  where  «4-,  being 
seised  in  fee,  made  a  lease  for  years  to  the  defendant,  and 
afterwards  conveyed  the  reversion  to  the  plaintiff  and  his 
wife  in  fee,  and  the  defendant  attorned,  the  lease  ex- 
pired, and  the  husband  alone  brought  an  action  of  debt 
for  rent  in  arrear :  it  was,  held,  th*t  the  action  was  well 
brought ;  for  that  his  suing  alone  was  not  in  regard  of 
his  estate  with  his  wife,  but  of  the  thing  to  he  recovered 
by  him,  viz.  the  rent,  which  he  only  was  to  have;  and 
it  was  added  by  the  reporter,  that  the  baron  might  have 
an  action  alone,  although  the  lease  had  beep  continuing.— 
With  respect  to  the  second  objection,  it  is  a  well  known 
and  established  rule,  that  where  a  person  has  consented 
to  become  tenant  to  another,  he  ca,nnot  afterwards  dispute 
the  title  of  his  lessor,  under  which  he  gained  possession. 
The  leading  case  on  this  point  is  that  of  Syllivan  v.  Strad- 

(a)  1  Taunt.  180.  (6)  W.>81.  (c)  1  Roll.  Rep.  52.    S.  C. 

2  Bulst.  233.    Vin.  Abr.  vel.  4,  tit.  Baron  &  Feme  (T),  pi.  38,  page  86. 
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Iiug(a),  the  principleof  which  was  recognized  and  adapted         1822. 
by  Lord  Chief  Justice  Dallas,  m  Parry  v.  HbtMr  (ft),  where     gravenoh 
all  the  cases  on  this  subject  are  collected,  and  their  re-' 
sult.giveu,  in  a  leaned  and  elaborate  note  by  the  reporter, 
Mr.  Holt.    In  England  d.Syburn  v,  Slade  (e),  the  lessor's 
title  had  expired,  and  therefore  he  had  no  right  to  tarn 
the  tenant  oat  of  possession  *  and  in  Rogtrt  v,  Pittfher, 
the  tenant  by  mistake  paid  rent  to  a  person  who  was  not 
authorised  to  demand  it    He,  therefore,  had  a  right  to 
shew  tb*t  the  latter  was  not  entitled  to  it.   Time  ttfo  lat- 
ter cases  are  the  ooty  exceptions  to  the  general  rufc :  and 
here,  the  plaintiff  having  admitted  his  tenancy  by  the  at- 
tornment, he  cannot  dispute  the  title  of  the  defendants 
at  the  time  that  instrument  Was  executed  by  him. 

Mr.  Serjeant  Hullock  (and  Mr.  Serjeant  Lawes  was  with 
him),  in  support  of  the  rule.  The  objteetioft  as  to  the 
form  of  the  avowries,  does  not  depend  on  the  effect  of 
a  tease  or  demise  by  husband  and  wtfe,  butt  on  the  fen*- 
guage  of  the  attofntoenH  alone ;  for  ft  is  quite  clear,  that 
during  coverture,  a  husband  may  dfemtee  alone,  ahtf&tte 
for  rent  m  his  own  name*  Although  the  objection  to 
merely  formal,  yet  haviag  been  made  at  Khe  trwll,  and 
the  point  merfed,  the  plaintiff  is  entitled  to  claim  the 
advantage  of  it ;  and'  none  of  the  avowries  state  the  in- 
terest in  the  estate  to  be  in  att  the  three  defendants; 
either  as  joint  tenants-  or  tenants  i*>  common,  in*  three 
undivided  shoots,  or  in*  James  Thomas  as  weH  a»  his  wife, 
or  in  any  otfcer  separate*  proportions  whatever. 

[The  teamed  Seijearrt  was  proceeding'  with-  this*  branch 
of  bis  argument,  when1  the  Court  observed,  that  Che  at- 
tornment was  not  to  be  used  as  a  special  plea ;  that  in' 
point  of  legal  effect,  it  was  an  attornment  to  Woodhotue 

(a)  2  Wilfc  208.— (A)  Rblt  Nk  PH.  Ca»;  491 . (c)  4  Term  Rep.  682. 
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1B22.        and  Thomas,  who  might  alone  demise  without <j<jinia$  , 

g^nor  tne  wife  of  the  latteir*  Tue  '"^^S6  of  **  attornment 
*•  .  to  Woodhouse,  Thomas,  and  Awn  his  wife,  is  in  iUelf  am- 
Q0M  *'  biguous.  If  the  defendants  claimed  title  under,  the  wiH 
of  James  Woodhouse,  deceased,  the  legal  effect  of  the  at* 
tornment  would  be  to  create  a  te^ajocy  in  Thomas  and. 
his  wife  in  right  of  his  wife,  in  which  case  the  third 
avowry  would  be  right;  for  the  testator  devised  the  pre* 
mises  in  question  to  his  cousins  Edward  Woodhouse  and 
Ann,  the  wife  of  ThorhaSf  fot  their  lives;  and  after  their 
respective  deaths,  to  be  divided  equally  aitioagst  their 
children  (a).]  *    .•■• 

On  this  intimation  by  the  Court,  the  objection  as  to 
the  avowries  was  abandoned. 

Secondly.  It  was  competent  for  the  plaintiff  to  have 
gone  into  evidence  to  impeach  or  defeat  the  attornment, 
as  that  instrument  was  of  itself  by  no^eaas  conclusive 
evidence  of  a  tenancy  ;  for  there  must  be  at  least  a  com- 
petent estate  to  support  it.  Itis  quite  clear,  that  he  might 
have  shewn  that  it  was  obtained  from  him  by  surprise, 
misrepresentation,  or  fraud ;  and  it  cannot  be  contended 
for  a  moment,  that  it  operates  by  way  of  estoppel,  nor  will 
it  convey  a  title  to  the  landlord,  nor  preclude  the  tenant 
from  disputing  it.  Besides,  the  instrument  on  the  face  of  it 
was  not  absolute  and  final,  <but  was  given  without  preju- 
dice to  the  plaintiff's  claims  in  equity ;  and  the  Master 
of  the  Rolls  has  decided  those  claims  in  his  favour,  and 
made  a  decree  accordingly,  in  the  case  of  Woodhouse  v. 
Meredith  (6).  There,  the  question  was,  whether  the  de- 
fendants1 testator,  James  Woodhouse,  was  the  purchaser 
of  the  estate,  or  whether  it  was  bought  by  the  present 

(a)  See  the  will,  as  let  out  on  another  point,  arising  upon  the  construc- 
tion of  it,  >  Merir.  456;  and  2  Maul.  &  Selw.  5,  wnere  a  codicil  was  de- 
cided to  be  a  re-publication  of  it.  (fl)  1  Jac.  &  Walk.  904. 
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plaintiff,  and  that  Woodhouse  only  advanced  him  a  cer- 
tain sum  as  a  loan,  to  enable  him  to  pay  the  purchase-  graVenor 
money.  The  bill  there  stated,  that  the  estate  was  con-  woodhouse. 
veyed  by  the  President  and  Governors  of  Guy's  Hospital 
to  the  plaintiff,  in  July,  1807 ;  and  in  that  case  the  let- 
ters from  Joints  Woodhouse  were  given  in  evidence:  and 
the  Master  of  the  Rolls  observed,  that  (a)  "  it  was 
evident,  from  the  whole  of  the  correspondence,  that  the 
plaintiff  was  to  be  the  mortgagor ;  and  that  the  prepon- 
derance of  the  evidence  shewed  that  be  was  the  bond  flde 
purchaser  for  himself:''— and  the  bill  filed  by  the  repre- 
sentatives of  Jame$  Woodhouse,  was  dismissed  with  costs. 
At  all  events,  that  correspondence  tended  to  shew  that 
the  legal  title  was  in  the  plaintiff. 

[Mr.  Justice  Richardson.— It  is  stated  in  that  case, 
that  there  was  a  re-conveyance  by  the  plaintiff  to  Wood- 
house.  That  was  a  question  of  law,  and  could  not  be 
gone  into  in  a  Court  of  Equity  ;  if  so,  the  question  now 
is,  whether  that  re-conveyance  was  fraudulent  or  not  ?] 

The  letters  from  the  defendants'  testator,  and  under 
whom  they  claimed,  should,  at  all  events,  have  been 
admitted  in  evidence,  as  they  contained  expressions  ad- 
verse to  such  claim,  and  would  have  shewn  that  they 
derived  no  title  whatever  under  the  will  to  the  estate  in 
question,  as  he  had  no  power  to  devise  it  to  them,  as  he 
was  a  mere  mortgagee.  The  attornment  cannot  operate 
so  strongly  as  payment  of  rent ;  and  in  Rogers  v.  Pitcher 
it  was  decided  that  even  such  a  payment  was  not  con- 
clusive'evidence  of  a  tenancy.  Besides,  the  defendants 
never  acted  under  the  attornment  until  the  time  of  the  dis- 
tress, but  suffered  seven  years  to  elapse  without  even  de- 
manding any  rent.    On  these  grounds,  the  verdict  found 

for  them  cannot  be  supported. 

Cur.  Adv.  Visit. 

(«)  W*c.&  Walk.  221, 225. 


296  CA&BS  IN  TRINITY  TBRM, 

1822.  Mr.  Justice  Park  now  delivered  judgment  as  fol- 

Gbaybhor  Iowa :-« 
Woodhousr.  This  case  cane  before  the  Court  on  a  motion  for  a  new 
trial,  at  the  instance  of  the  plaintiff.  It  was  an  action 
of  replevin,  in  which  the  defendants  avowed  the  taking 
for  seven  yean  rent. in  avear,  at  70/.  per  annum,  from  the 
2d  February  1814,  doe  to  Edward  Woodhome,  Jama 
Thorn  asrnixA  Aw*  hi*  wife,  in  right  of  the  said  Ann.  The 
defeqdaatsy  in  ordet  to  support  their  av*wrie»,  'gave  m 
evidence  at  the  trial  an  attornment  by  the  plaintiff, 
dated  the  Qtb  JRrtrjuiry,  1814.  [Here  the  learned  Judge 
read  the  attornment.}  An  objection  *a*  then  raised, 
and  renewed  on  the  motion  Cor  a  new  trial,  that  this  at- 
tornment to  Edward  Woodhou$e>  James  Thoma$,  and  Ann 
his  wife,  did  not  support  either  of  the  avowries,  which 
seated  the  title  of  Jamt9  Thorn**  to  be  in  right  of  his 
wife;  bnt  on  the:  argument,  fa  shewing  cause  against 
that  motkm,  we  thought  there  was  nothing  in  the  objec- 
tion; and  it  was  moat  properly  abandoned  by  my  brother 
Hullock.~Wi%h  respect  to  the  second  objection,  as  to 
the  defendants'  title,  it  appeared  to  us  to  require  a  more 
serious  and  weighty  consideration.  They  had  made  out 
a  primd  facie  case  of  title  ;  but  it  appears  from-  the  notes 
of  the  learned  Baron  who  tried  the  cause,  that  certain 
letters,  as  well  as  a  feoffment  from  the  defendants1  testa- 
tor (and  urnter  whom  they  claimed),  were  offered  in  evi- 
dence, but  not  received ;  and  it  does  not  now  distinctly 
appeav  what  the  nature  of  those  documents  was.— The 
question  then  is,  whether  there  is  sufficient  doubt  in 
the  case,  as  it  now  stands,  to  warrant  the  Court  to  send 
it  to  a  new  and  further  enquiry  t  ft  is  an  established 
rule  oflaw,  since  the  case  of  Sylttvan  v.  SttadHng,  that 
a  tenant  cannot  dispute  his  landlord's  title,  where  he  has 
originally-  received  possession  from  him,  or  has  paid  him 
rent.  Still,  however,  there  are  some  exceptions  to  this 
general  rule.  Although,  on  the  one  hand,  it  is  both  wise 
and  politic  not  to  allow- a  tenant  to  dispute  the  title  of 


IN  T0B  TRIED  YttAfc  Or  ©BO.  IV.  299 

bis  landlord,  who  has  intrusted  him  with  possession  ;  so 
on  the  other,  it  is  most  jast  so  far  to  gnaid  the  tenant,  as 
not  to  subject  him  to  pay  his  rent  twice  over,  and  thereby 
pat  him  to  the  trouble  and  expense  of  an  action  to  re- 
cover that  money  which  he  has  been  compelled  to  pay. 
The  supposed  generality  of  this  rale  appears  to  have 
been  first  departed  from  in  England  d.  St/burn  v.  $t*de(a}, 
where  Lord  Kenyon  and  the  ether  Judges  of  the  Court 
of  King**  Ijmck,  confirmed  an  opinion  of  Mr.  Justice 
Gould,  at  Nid  Prfosj  and  held  that  it  was  competent  for 
a  tenant  to  show  that  his  landlord's  title  had  expired. 
The  same  point  was  determined  in  Dee  d.  Jteftjofrv.Xains- 
botham  (A);  and  Mr.  Justice  Bayfey  there  observed,  that 
there  was  an  authority  for  it,  adverting,  no  doubt,  to  the 
case  of  Engfnnd  v.  Slad*.  Payment  oP  rent,  in  aft  cases, 
furnishes  a  strong  presumption  against  the  tenant,  and  is 
always  a  good  primi  facte  case  for  the  landlord;  -yet- 
even  in  such  a  case,  if  the  rent  has  been  paid  under  a 
misrepresentation*  the  tenant  ib  not  estopped  from  resist-, 
ing  farther  payment,  after  discovery  of  such  misrepresen- 
tation. That  was  decided  in  this  Court  in  the  ease  of  Ro- 
grrs  v.  Pitoher,  where  Lord  Chief  Justice  Qibb*  is  reported' 
to  have  aald  (0),  « the  defendant  contends,  that  because  he 
bad  induoed  the  plaintiff  to  pay  the  rent  to  him  once  or 
twice,  in  ignorance  too  of  the  fhets,  she  »  bound  to  pay 
it  to  him  for  ever,  though  she  is  afco  bound  to  pay  it  to 
Mrs.  Baker  (to  whom  the  estate  had  been  previously  as* 
signed).  Justice  speaks  very  forcibly  against  sueh  a  po- 
sition? but  if  we  found  any  law  by  which  a  person,  hav- 
ing paid  rent  on  one  occasion,  was  ever  after  bound  by 
that  payment,  we  must  decide  accordingly.  But  there 
is  no  sueh  few."  A  variety  of  other  cases  might  be  put, 
wbeve  a  tenant  might  be  excused  from  payment  of  rent 


(«)  4  Term  Rep.  682.-1 (6)  3  Mapl  &  §ehr,  516. (c)  1  Msnb.. 

544. 
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1822.        to  a  person  not  really  entitled  to  it.    Here,  however,  the 
Gravenor     only  question  is,  whether  under  the  circumstances  now 
Woodhousb.  before  the  Court,  there  is  any  reason  for  an  exception 
to  the  admitted  general  rale  i    We  are  of  opinion  there 
is.    Without  forming  any  judgment  at  present,  as  to  the 
admissibility  or  inadmissibility  of  any  particular  evidence, 
it  is  sufficient  to  say,  that  there  is  enough  suspicion  in  the 
case  to  induce  us  to  require  further  consideration*  As  to 
the  attornment  by  the  plaintiff,  it  does  not  appear  to  have 
been  given  voluntarily  by  him,  but  to  prevent  the  opera- 
tion of  a  previous  proceeding  by  ejectment ;  and  it  seems 
that  he  was  in  possession,  before  any  title  had,  in  point  of 
fact,  accrued  to  the  defendants;  he  most  probably  came 
in  under  their  testator,  and  under  whom  they  now  claim. 
The  attornment  is  dated  on  the  9th  February,  1814,  and 
the  rent  was  to  run  from  the  2d  February  preceding.  The 
rent,  too,  is  70/.  per  annum;  and  yet  from  the  date  of  the 
attornment  to  the  time  of  the  distress,  a  period  of  seven 
years,  it  appears  that  no  rent  (although  it  is  consider- 
able) has  ever  been  demanded  or  paid.    That  of  itself  is 
a  circumstance  of  extremely  strong  suspicion.    It  is  but 
reasonable  to  conjecture  that  the  defendants  had  some 
very  cogent  reason  for  procuring  an  attornment  from  the 
plaintiff  at  the  time  it  was  made;  and  yet  they  have 
never  acted  on  it  since,  until  die  time  of  the  distress,  for 
the  replevying  of  which  this  action  wis  brought.    Al- 
though this  may  be  satisfactorily  explained  hereafter,  it 
is  an  additional  reason  for  sending  this  case  do wti  to  a 
further  enquiry.    It  may  be  said,  that 'the' proceedings 
between  the  parties  in  the  Court  of  Chancery  may  be  a 
reason  why  the  defendants  have  not  demanded  the  rent 
from  the  plaintiff:  and  it  appeal?  from  the  report  of  the 
case  of  Woodhouu  v.  Meredith,  that  there  has  been  much 
litigation  between  them ;  but  the  circumstances,  as  stated 
in  the  pleadings,  and  to  be  collected  from  the  evidence 
in  that  case,  tend  rather  to  excite  than  to  allay  suspi- 
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cion.    But  on  the  facts  of  this  case  only,  as  disclosed  at 

the  trial,  and  as  coupled  with  the  report  of  my  learned 

Brother  who  tried  it,  we  are  of  opinion  that  the  rule  for  a  woodhowsb. 

new  trial  must  be  made  absolute. 

I  need  only  further  add,  that  my  Lord  Chief  Justice 
not  having  been  present  when  cause  was  shewn  against 
the  rule,  he  has  taken  no  part  in  the  consideration  of  this 
case. 

Rule  absolute. 


CaaisnB  v.  Walker,  and  four  others.  Tuesday, 

.  .  •  Jane  25th. 

Mr.  Serjeant  Hullock,  on  a  former  day  in  this  Term,  bad  Where  a  plain* 

obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  caoteof  action 

why  the  declaration,  which  had  been  delivered  against  SBhataM* 

the  defendant  Walker,  and  in  which  all  five  had  been  may  me  oat 

named,  as  well  as  the  subsequent  proceedings  thereon,  against  one, 

might   be  set  aside  for  irregularity,  with  costs.     He  J^^^f*^6 

founded  his  motion  on  an  affidavit,  which  stated,  that  others.  Where, 

therefore,  the 
"on  the  4th  Afay.last,  the.  plaintiff  sued  ont  a  bailable  plaintiff  sued 

ant  hailahlii 

capias  against  the  defendant  Walker  alone,  returnable  in  process  against 
one  month  of  Easter,  under  which  Walker  was  arrested,  jf* -J*  ™CJ 

ne  was  arrest- 

and  put  in  and  perfected  bail  above  in  the  last  Term,  ed,  and  pat  in 
That  on  the  1 1  th  May  following,  the  plaintiff  sued  out  a  week  after- 
serviceable  capias  against  the  other  four  defendants,  in  ^beaUe0"' 
which  Walker  was  not  hamed,  returnable  on  the  morrow  process  against 

B.C%  D.  and  £. 

of  the  Ascension.     Thai  on  the  1 1th  June  instant,  a  de-  and  delivered  a 

claralioo  of  assumpsit,  as  of  thfe  present  Trinity  Term,  was  A%  n  aggi^ 

delivered  against  the  defendant  Walker,  in  which  the  four  JU^J^ 

other  defendant*  wers  joined ;  and  that  on  the  15th,  a  plea  frndants  joint- 

vr*s  demanded.    Under  these  circumstances,  the  learned  Term  after  the 


Serjeant  submitted,  that  the  writs  should  either  have  been  SJ^w^T" 

Held,  that  such  declaration  was  not  irregular,  the  object  of  the  process  being  merely  to 
bring  the  defendants  into  Court,  and  the  plaintiff  not  being  bound  to  declare  until 
after  appearance  by  all. 
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J  ssfc.        both  bailable,  or  both  serviceable,  and  that  the  names  of 

CtfttSn*      «U tbe  five  defendants  should  have  been  inserted  in  each ; 

Walks*      **  at  *'*  events,  the  declaration  was  irregular  as  against 

the  defendant  Walker,  as  the  other  font  were  not  darned 

either  in  Hie  body  or  the  ac  etiatn  clause  of  the  writ*  under 

which  he  had  been  arrested. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  insisted 
that  there  had  been  no  irregularity  on  the  part  of  the 
plaintiff.  The  facts  were,  that  the  five  defendants  were 
joint  owners  of  a  ship,  and  that  Walker  being  abont  to 
leave  this  country,  it  was  thpnght  adviseable  to  issue 
bailable  protiess  as  against  him  only,  and  serviceable  as 
to  the  other  four :  that  the  affidavit  of  debt  was  sworn 
against  all  tie  fite  defendants,  and  thai  a  declaration  had 
been  delivered  againit  all  as  of  this  Term,  which  was 
strictly  regular,  as  the  plaintiff,  by  the  practice  of  thk 
Codrt,  could  not  deliver  it  until  they  ffele  all  in  Coarl 
The  only  question  then  i»,  whether  they  were  property 
brought  there  1  The  plaintiff  having  a  joint  cause  of  ac- 
tion against  all  the  defendants,  could  only  join  four  ia 
one  writ:— and  to  Turner  v.  PortaU(a\  whieh  Was  an 
action  against  three  defendants,  bailable  process  waft 
sued  out  against  two,  and  serviceable  against  the  other; 
and  no  objection  was  raised  as  to  its  being  infejgular. 
Bnt  there  it  was  merely  decided,  that  in  a  joint  action 
against  several  defendants,  after  the  appearance  of  one 
served,  with  separate  process,  a  declaration  could  not  be 
deli  vered  conditionally  agaiast  all.  Here,  however,  it  was 
delivered  in  chief,  as  ail  the  defendants  were  in  Court. 

Mr.  Serjeant  Hulieck,  in  support  of  the  rale.  A»  the 
defendant  Walker  was  arrested  on  a  Separate  writ  against 
him  ataae,  in  wbictt  the  other  foot  were  n&t  named,  and 

(«)  2  New  Rep.  231. 
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9. 

Walk**. 


as  the  declaration  was  delivered  against  all  five,  it  roust  1822. 
be  deemed  a  declaration  by  the  bye  as  against  him,  which  Christib 
could  not  be  delivered  till  after  the  delivery  of  a  declara- 
tion in  chief*  But  a*  the  process  was  bailable  against 
one,  and  serviceable  agaia&t  the  others,  there  should 
have  been  two  several  declarations.  The  rule  that  only 
four  defendants  can  be  included  in  one  writ,  seems  only 
to  apply  to  separate  causes  of  action  (a),  and  bailable 
process ;  but  in  common  process  any  number  may  be  in- 
cluded. Another  objection  is,  that  both  the  writs  were 
returnable  in  the  last  Easter  Term,  and  the  declaration 
was  delivered  as  of  the  present.  At  all  events,  there  was 
such  a  variance  between  the  writ  on  which  Walker  was 
arrested,  and  the  declaration  delivered,  as  would  entitle 
his  bail  to  have  an  exonerttur  entered  on  the  bail-piece. 

But,  Per  Curtam.—Tbts  is  merely  a  motion  to  act 
aside  the  declaration  for  irregularity  :  whether  the  bail 
are  entitled  to  relief  or  not,  most  be  made  the  subject  of 
a  future  application.  The  only  object  of  the  process 
was  to  bring  the  defendants  into  Coniu  It  was  not  ne- 
cessary that  all  should  have  bee*  arrested.  It  appears 
that  they  were  all  named  ia  the  affidavit  to  hold  to  bail. 
They  were  all,  therefore,  liable  to  be  arrested ;  and  it 
seems  that  the  plaintiff  has  adopted  a  very  lenient  course, 
by  causing  serviceable  process  only  to  be  sued  out  against 
four  of  them*  •  The;  distinction  is,  that  the  original  capias 
may  contain  the  naate*  of  several  defendants ;  but  that 
the  process  to  be  served,  most  be  confined  to  four  only. 
The  declaration  is  not  irregular,  because  bailable. pro- 
cess has  been  sued  out  against  one  of  the  defendants, 
and  serviceable  against  the  others,  as  the  plaintiff  bed 
a  joint  cause  of  action  against  all ;  and  he  was  not  bound 
to  deliver  till  all  the  defendants  were  in  Court.     The  de- 

(a)  But  see  Impey's  Practice  C.  P.  6th  edit.  84. 
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claration,  therefore,  was  properly  delivered  as  of  this 
Term.  In  bailable  process,  an  ac  eiiam  is  necessary,  by 
which  the  defendant  is  made  acquainted  with  the  true 
cause  of  action ;  which  is  the  main  distinction  between 
bailable  and  serviceable  process.  The  defendant  Walker 
was  alone  required  to  put  in  bail,  and  the  bail-piece  most 
correspond  with  the  process :  so  the  bail  would  be  an- 
swerable on  their  recognizance  for  Walker  alone.  On 
these  grounds,  therefore,  this  rule  must  be 


Discharged. 


Tuesday, 
June  25th. 


Harrison  r.  Vallanck. 


Where, bade-  Xhts  ^as  an  action  of  trover  for  a  deed.  The  declara- 
trover,  a  deed  t>°°  stated  that  the.  plaintiff  was  lawfully  possessed  as  of 
ara  certain**  ^'*  owl*  Pl0Pe,*y»  °'  a  certa*a  deed  of  assignment,  bear- 
deed  of  «Mfe»-  ing  date*  a  certain  day  in  that  behalf  mentioned,  por- 
ing to  betnade  Farting  to  be  made  between  James  Smith,  of  Churchward 
jj^^j^j,  Row'  N—iigtam,  of  the  one  part ;  and  William  Reeve,  of 
and  ir.  JL  of  Brighton,  of  the  other  part;  and  purporting  to  be  a  cow 
BjAjmrparUmg  vet/ance  from  the  said  James  Smith  to  the  said  William 
^fnmlts.  ^eevet  of  certain  tenements  therein  mentioned  ;  and  of  a 
to,^taImSl  certain  other  deed,  purporting  to  be  an  assignment  of 
therein  men-     certain  tenements  therein  mentioned  by  Smith  to  Reeve, 

for  the  remainder  of  a  certain  term  therein  also  mentioned, 

and  yet  to  come  and  unexpired. 
At  the  trial  of  the  cause,  before  Lord  Chief  Justice 

Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Term ; 

tie*  I^Heldto  ~ °n  iiie  Prodactioa  °f  **«  deed,  it  appeared  to  be  a  con- 
be  no  variance ;  and  that  it  was  sufficiently  described  in  the  declaration :  and  the 
defendant  baring  admitted  that  he  detained  the  deed  in  trust  for  W.  R*  lor  certain 
purposes ;  and  in  the  detsntionof  which  it  appeared  that  the  latter  was  substantially 
interested ;— Held,  that  the  declarations  of  W.  R.  in  favour  of  the  plaintiff's  claim 
were  rightly  admitted  in  evidence,  and  that  he  was  properly  rejected,  as  being  aa 
incompetent  witness,  and  interested  in  the  event  of  the  suit 


the  production 
of  the  deed,  it 
appeared  to  be 
a  oMStfsvmre  by 
lease  and  re- 
lease between 
the 
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veyance  from  Smith  to  Reeve  by  indentures  of  lease  and       ^f^, 
release,  of  the  21  st  and  £2d  November,  1621,  and  there     Harbison  > 
was  bo  assignment  of  the  term  contained  therein,  nor     vallance. 
was  there  any  other  deed  of  assignment ;— when  it  was 
objected  for  the  defendant,  that  there  was  a  variance  be- 
tween the  deed  produced,  and  that  as  set  oat  in  the  decla- 
ration; as  the  instrument  given  in  evidence  was  an  abso- 
lute conveyance,  and  not  an  assignment. 

His  Lordship,  however,  overruled  the  objection, .but 
reserved  the  point  for  the  consideration  of  the  Court. 

It  further  appeared,  that  about  nineteen  years  since. 
Reeve  purchased  a  farm  near  Crawley,  in  Sussex;  that  in 
1809  he  became  bankrupt;  that  he  afterwards  obtained 
his  certificate ;  and  that  Smith,  as  his  surviving  assignee, 
re-conveyed  the  estate  to  him  in  November,  1821,  and 
executed  the  re-conveyance  accordingly.  That  on  its 
being  executed.  Reeve  called  on  Smith  to  deliver  it  to 
him,  together  with  the  original  title-deeds ;  which  the 
latter  declined  to  do,  stating  that  he  had  borrowed  the 
sum  of  TOO/,  on  the  estate,  on  Reeve's  account,  and  that 
until  it  was  paid  he  could  not  get  the  original  deeds, 
which  were  deposited  as  a  security  for  thai  loan.  It  was 
also  proved,' that  Reeve  afterwards  met  die  plaintiff  pro- 
miscuously, who,  on  being  irrformeerof  the  circumstances, 
undertook  to  obtain  the  deeds  from  Smith,  on  receiving 
10/.  or  20/.  as  a  remuneration  for  his  trouble,  and  the 
costs  that  he  might  be  put  to  for  Taw  expenses:  and 
Reeve  accordingly  employed  hkn  so  to  do.  That  the 
plaintiff  having  advanced  150/.  to  Smith,  obtained  the 
deed  in  question,-  being' the  re-conveyance  from  him  to 
Reeve,  together  wHh  the  original  title-deeds ;  and  at  the 
request  of  the"  latter,  placed  them  in  the  hands  of  the 
defendant,  to  >  ho  in  Reeve  was  before  indebted,  and  who 
had  engaged  to  advance  him  a  further  sum,  on  those 
deeds  being  deposited  with  him  as  a  security.    The  de-» 

VOL.  Vll.  X 


Valla ncx. 
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1&23.  fendant,  shortly  fiter  the  de^b  fca4  hwi  so  delivered  ty 
Hutaisoii  WW  ^J  &e  plftinUff,  gave  Jum  $*  written  acknowledg- 
ment, stating  u  th^t  he  had  received  the  deed  in  que$r 
tioa  from  the  plaintiff,  and  that  he  held  it  in  tr^t  for 
certain  purposes."— A  few  days  afterwards  he  wrote  to  the 
plaintiff,  and  stated, "  that  he  had  received  the  deeds  ihh 
de?  the  agreement,  which  wa»f  tb&t  if  he  chose  tp  advaqce 
150/.  he  was  to  have  a  mortgage  op  the.  property  %  hut  that 
if  he  did  not  choose  to  advance  any  more  money  to  Reeve 
than  he  had  already  done,  he  was  to  give  them  up  again. 
That  he  had  decided  that  he  would  not  advance  any 
more,  of  which  he  had  informed  Reeve,  and  stated  to 
him  that  he  was  ready  to  give  the  deeds  up*  That  in- 
stead of  his  taking  them,  or  desiring  that  they  might  be 
returned  to  the  plaintiff,  Reeve  had  desired  that  th$ 
defendant  would  keep  them."  He  concluded  his  letter  by 
stating,  that "  the  holding  the  deeds  could  do  him  no  good ; 
and  that  he  was  perfectly  ready  to  give  them  up  when 
Reeve  wished  it."— The  plaintiff  then  offered  ip  evidence 
declarations  made  by  Reeve,  that  he  was  indebted,  to  the 
plaintiff  for  his  services  in  having  ojbtained  the  deeds 
from  Smith;  and  that  the  defendant,  held  the  deeds  for 
the  purposes  as  stated  m  the  defendant's  letter ;  when  it 
was  objected  for  the  defendant,  that  Reeve  himself  should 
be  called. 

His  Lordship,  however,  was  of  opinion  that  his  decla- 
rations were  admissible,  and  they  were  accordingly  re- 
ceived ;  but  that  Reeve  was  an  incompetent  witness,  oa 
the  ground  that  he  was  substantially  interested ;  apd  he 
was  consequently  rejected,  and  the  jury  found  a  verdict 
for  the  plaintiff,  damages,  152/. 

Mr.  Serjeant  Toddy,  on  a  former  day  ip  this  Term, 
obtained  a  rule  nisi,  that  a  nonsuit  might  be  entered  oa 
the  point  reserved  as  to  the  variance,  or  that  a  new  trial 
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might  be  granted;  on  the  ground  that  the  declarations  of  1822. 
Reeve  had  been  improperly  admitted  in  evidence,  and  harrow 
that  he  himself  ought  to  have  been  called  as  a  witness.  v  r* 
With  respect  to  the  first  point,  he  submitted,  that  the 
deed  produced  at  the  trial  had  been  mis-described  in  the 
declaration;  as  a  deed  of  assignment  was  applicable  to  a 
chattel  interest,  and  not  to  a  conveyance  of  property  by 
lease  and  release.  Besides,  a  conveyance  of  the  latter 
description  consists  of  two  distinct  deeds  ;  whereas  in  the 
declaration  it  was  stated  to  be  a  deed  of  assignment  only, 
to  which  a  mere  release  was  strictly  applicable.  The 
deed  was  only  described  as  a  deed  of  assignment,  or  pur- 
porting to  be  an  assignment,  and  in  point  of  fact  no  as- 
signment had  been  made ;  and  words  of  description  can- 
not be  rejected  as  surplusage. — Secondly,  the  declarations 
of  Reeve  were  not  admissible  for  the  purpose  of  shewing 
the  defendant's  interest  in  the  deed ;  he  should  have  been 
called  himself,  as  he  was  not  substantially  the  defendant, 
nor  eoaM  be  avail  himself  of  the  verdict,  or  be  liable  for 
the  costs  of  the  action.  In  Hart  v.  Horn  (a)  Mr.  Justice 
Heath  was  of  opinion  that  the  declarations  of  a  party 
under  whom  the  defendant  in  replevin  made  cognizance, 
were  not  evidence  for  the  plaintiff.  So  here,  the  defend- 
ant claimed  to  hold  the  deed  under  the  bankrupt  Reeve, 
whose  declarations  were  inadmissible  on  the  same  princi- 
ple that  those  were  rejected  in  Hart  v.  Horn ;  and  that  case 
was  considered  as  an  authority  in  Trinder  v.  Wilson,  which 
wasdecided  at  Nisi  Prius,  at  Guildhall ,in  the  last  Michael- 
mas Term,  where  the  plaintiff  was  nonsuited (£). 

Mr.  Serjeant  Vattghan  now  shewed  cause,  and  sub- 
mitted, that  as  this  was  an  action  of  trover,  the  descrip- 
tion of  the  deed  m  the  declaration  must  receive  a  liberal 
construction  from  the  Court ;  and  that  it  was  set  out  there- 

(«)  2  Camp.  92.'  ■  (J)  This  case  baa  not  been  reported. 
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Harrison 

v. 
Vailance. 


in  as  purporting  to  be  a  convey  ance  of  the  premises,  which 
was  quite  sufficient  to  answer  the  plaintiff's  purpose.  It 
is  quite  clear,  that  the  plaintiff  was  entitled  to  the  deeds 
until  he  had  been  repaid  the  sum  advanced  by  him  to 
Smith.  The  defendant  admitted,  by  his  receipt  and  letter, 
that  he  had  received  them  from  .the  plaintiff  in  trust  for 
Reeve.  He  therefore  represented  Reeve,  and  acted  as 
trustee  for  him.  The  admissions  of  Reeve  were  there- 
fore, admissible  in  evidence,  as  he  was. really  interested 
in  the  suit,  and  was  substantially  the  defendant,  although 
he  was  not  named  on  the  record  ;  and  the  defendant  only 
claimed  to  hold  the  deeds  under  him.  Whether  the  verdict 
could  or  could  not  be  used  in  evidence,  either  for  or  against 
Reeve,  is  not  the  only  test  by  which  he  is  to  be  consi- 
dered an  interested  witness;  but  the  conveyance  of  the 
estate  was  originally  made  to  him,  and  re-conveyed  to 
him  by  Smith,  as  his  assignee,  after  the  bankruptcy.  He 
is,  therefore,  eventually  entitled  to  the  deed,  and  there- 
fore had  a  direct  interest  in  it;  and  the  defendant  could 
only  claim  to  hold  it  as  against  the  plaintiff  under  Reeve, 
and  on  his  account.;  and  he  stated  that  he. was  perfectly 
ready  to  give  it  up  to  him,  together  with- the  .other  deeds, 
whenever  Reeve  wished  it. 


Mr.  Serjeant  Taddy,  in  support  of  the  rule.— The  plain' 
tiff  agreed  in  the  first  instance  to  recover  the  deeds  from 
Smith  for  10/.  or  20/.,  and  there  was  no  direct  evidence 
to  shew  that  he  had  paid  him,  150/.,  on  having  them 
given  up  to  him.  The  defendant  alone  must  pay  the. 
costs  of  this  suit ;  and  Reeve  has  not  given  him  any  un- 
dertaking to  indemnify  him  from  such  payment.  His 
merely  claiming  to  hold  the  deed  under  Reeve,  did .  not 
prevent  the  latter  from  being  called  as  a  witness ;  for  he 
was  not  even  identified  with  the  defendant,  or  proved  to, 
be  in  any  manner  liable  as  a  party  to  the  suit.  On  these 
grounds,  therefore,  his  declarations  ought  not  to  have 
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been  received ;  and  the  defendant  is  consequently  entitled  1322. 

toanewtriaL  iu^Ton 

Vallance. 
Lord  Chief  Justice  Dallas. — With  respect  to  the  first 

objection  which  I  reserved  at  the  trial,  it  is  stated  in  the 
declaration  that  the  plaintiff  was  possessed  of  a  deed  of 
assignment,  purporting  to  be  a  conveyance  from  Smith 
to  Reeve.  That  appears  to  me  to  be  sufficient ;  and  the 
other  description,  as  to  its  being,  an  assignment,  may  be 
•rejected  as  surplusage.  As  to  my  having  received  the 
declarations  of  Reeve,  and  not  allowing  him  to  be  called 
as  a  witness,  I  thought  that  he  was  the  party  substan- 
tially interested  in  •  the  cause.  Smith  was  called,  who 
proved  that  he  was  present  at  a  meeting  which  took 
place  between  the  plaintiff,  defendant,  and  Reeve,  and  at 
which  it  was  agreed  that  the  plaintiff  should  advance 
money  to  Smith,  who  then  had  the  deed  in  his  custody, 
together  with  the  other  title-deeds  of  Reeve's  estate : 
that  the  plaintiff  accordingly  advanced  150/.  to  Smith, 
and  that  the  deeds  were  delivered  over  to  him  in  conse- 
quence. The  defendant  afterwards  acknowledged  in 
writing  that  he  had  received  the  deed  in  question  from 
the  plaintiff,  and  that  he  held  it  in  trust  for  certain  pur- 
poses :  and  in  a  subsequent  letter  to  the  plaintiff,  he 
stated  that  he  would  not  advance  the  150/.  referred  to  by 
the  plaintiff,  and  that  he  was  ready  to  give  up  the  deed 
when  Reeve  wished  it.  That  acknowledgment  and  letter 
might  of  themselves  have  been  sufficient  to  entitle  the 
plaintiff  to  recover,  without  the  declarations  of  Reeve; 
and  more  particularly  so,  as  the  jury' found  that  the 
plaintiff  had  advanced  the  \50l.  on  having  the  deeds  de- 
livered up  to  him  by  Smith;  and  that  he  afterwards  de- 
posited them  yrith  the  defendant,  at  the  request  of  Reeve, 
who  held  them  in  trust,  and  was  to  return  them  in  case 
he  would  not  advance  the  sum  so  paid  for  them  by  the 
plaintiff  to  Smith. 
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4332.  Mr.  Justice  Park. — I  ain  also  of  opinion,  that  as  tfe 

RuiRiaoN  deed  was  described  in  the  declaration  as  purporting  to  be 
Vailawce.  a  conveyance  from  Smith  to  Reeve,  it  was  sufficient  for 
the  purpose  of  maintaining  this  action.  The  case  of 
Hart  v.  Horn  was  a  mere  nisi  prius  decision,  and  has 
never  been  considered  as  an  authority ;  and  no  ground  is 
there  stated  why  the  declarations  of  the  party  were  re- 
fused, or  whether  be  was  examined  as  a  witness ;  and 
here,  the  letter  written  by  the  defendant  appears  to  me  to 
be  conclusive  to  shew,  that  he  held  the  deed  under  Reeve, 
and  as  a  trustee  for  him. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Richardson.— With  respect  to  the  objec- 
tion that  the  deed  is  misdescribed  in  the  declaration,  it  is 
not  stated  to  be  an  assignment  only  and  nothing  else,  but 
as  purporting  to  be  a  conveyance  from  Smith  to  Reeve ; 
that  appears  to  me  to  be  sufficient.  As  to  the  admissi- 
bility of  the  declarations  of  Reeve,  in  Bauerman  v.  Ra- 
denius(a)  it  was  held,  that  admissions  by  one. party  to  a 
suit,  are  evidence  in  favour  of  the  other,  though  be  is  a 
nominal  party  only ;  namely,  a  trustee  for  the  beneBt  of 
a  third  person.  And  in  Hanson  v.  Parker  (6),  which  was 
an  action  of  debt  on  bond,  conditioned  for  the  payment 
of  money  to  a  third  person,  who  declared  in  a  conversa- 
tion, that  the  defendant  owed  her  nothing  ;  upon  which 
the  jury  found  a  verdict  for  the  defendant :  such  a  decla- 
ration was  held  to  be  proper  evidence,  on  the. ground 
that  such  third  person  was  to  be  considered  as  the  real 
plaintiff.  So,  in  ap  action  by  the  master  of  a  ship  for 
freight,  the  declarations  of  the  owner  of  the  ship  are  ad- 
missible again? t  the  plaintiff ;  as  the  action  is  brought 
for  the  owner's  benefit.     Smith  v.  Lyou(c).    And  in  Bell 

(«)  7  Term  Rep.  663,— -(6)  1  Wila.  257.— (c)  3  Camp,  465. 
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.v.  Afuktfi  Lofd  JBlknbtrough  said,  that  (a)  "  though  an 
action  upon  a  policy  may  be  brought  in  the  name  of  the 
person  who  effected  it,  though  he  be  n<?t  the  person 
atitoally  interested ;  yet  the  persons  interested  ate  so  far 
locked  ttpon  as  parties  to  the  suit,  that  the  declarations 
of  any  of  them  are  reteiVed  Us  admissible  in  evidence 
against  the  plaintiff;  and  what  would  be  a  defence  agahrst 
them,  is,  in  many  instances,  a  defence  against  the  plain- 
tiff*" On  these  authorities,  I  .am.  of  opinion*  that  the  de- 
clarations of  Reeve  were  properly  admitted  in  evidence  at 
the  trial* 


Harhuon 

V. 
VSlAANCfi. 


Rule  discharged  (b). 


(A)    1*K«A>143. 
fft)  Set  all  *e  cases  on  this  suDJitf  eolfccttff fc  JttsflfcMon  firifenee,  Mh 
edit.  Vol*  1.  Pages  89,  90,  91,  where  thkt  of  Hart*.  Horn  is  Ml  e?en  aBttdejl 
to. 


HOGGETT  V.  HlGGINSON. 

Mfc.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
had  obtained  a  rule  nisi,  that  the  sum  of  88/.  paid  into 
the  hands  of  the  sheriff  of  Lancaster  by  the  defendant, 
under  an  execution  which  had  been  issued  against  him, 
might  be  paid  over  to  one  of  the  prothonotaries  of  this 
Court,  to  abide  the  event  of  a  writ  of  error,  which  hatf 
"been" sued  out  by  the  defendant  in  this  cause.  He  found- 
ed* his  motion  on  an  affidavit,  which  stated  that  the 
action  was  brought  against  the  defendant  in  the  county 
palatine  of  Lancaster,  to  recover  penalties  from  him  for 
havingmade  several  purchases  of  gamer  'that  lie  suffered 
judgment  by  default,  to  &1oi&  the  eXpeAte?  of  going  to 
the  assteey:  tha*  he  believe* he  ha** good  defence  to 


Wednesday, 
Jane  26th. 


Where  a 
Judge's  order 
for  time  to 
plead  has  been 

Suited,  the 
fendant  can- 
not assign  for 
error  the  want 
of  an  original 
writ* 
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the  action,  and  that ,  there  was  error  in  the  prpceediogs, 
viz.  the  want  of  an  original  writ  (a). 

Mr.  Serjeant  Hullock  now  shewed,  cause,  on  affidavits, 
stating,  that  the  defendant,  after  haying  obtained  a 
Judge's  order  for  time  to  plead,  suffered  judgment  by 
.default.  That  a  writ  of  inquiry  was  afterwards  exe- 
cuted, final  judgment  signed,  and  execution  issued; 
when  the  defendant  paid  the  sum  awarded  by  the  jury 
to  the .  under-sheriff  at  Lancaster,  and  then  served  the 
plaintiff  with  the  allowance  of  a  writ  of  error,  which  he 
had  obtained  the  day  preceding  the  execution  (6).  This, 
the  learned  Serjeant  submitted,  was  against  good  faith. 


The  Court  observed,  that  the  application  was  ex- 
tremely improper;  and  directed,  that  in  future,  when  a 
Judge's  order  for  time  to  plead  has  been  granted,  the  de- 
fendant should  be  bound  not  to  assign  the  want  of  an 
original  as  error : — and  this  rule  was  ordered  to  be 

Discharged. 

(A)  The  Court  ordered  the  original  affidavit  to  be  amended,  by  inserting 
the  ground  on  which  error  was  assigned.  (6)  See  Meagher  ▼.  Ftmrnyck, 

2  Bos.  *  FuL  370. 


Wednesday, 
June  26th. 


Claughton  v.  Farquharson. 


Mb.  Serjeant  Pell,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi,  that  the  defendant  might  be  dis- 
charged out  of  custody,  under  a  detainer  which  had  been 
lodged  against  him  under  the  following  circumstances : 


Where  the  de- 
fendant had 
been  arrested 
on  process 
issued  out 
of  the  Court 
of  King's 

Bench,  and  was  discharged  on  filing  common  bail,  on  the  ground  of  a  defect  in  the 
affidavit  of  debt,  and  a  new  detainer  tor  the  same  cause  of  action  was  lodged  against 
him  in  the  fleet  prison  on  the  day  of  such  discharge,  where  he  was  then  confined, 
ar  i  the  action  in  the  King's  Bench  had  been  discontinued,  but  the  coete  net  paid: 
Held,  that  such  detainer  was  irregular ;  and  the  Court  ordered  the  defendant  to  be 
discharged  out  of  custody. 
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It  appeared  by  affidavit  that  the  defendant  had  been         1822. 
arrested  on  process  issued  oat  of  the  Court  of  King's    clauohton 
Bench,  as  the  acceptor  of  two  bills  of  exchange.  That  in  _       *- 
consequence  of  the  insufficiency  of  the  affidavit  to  hold 
to  bail,  that  Court  ordered  him  to  be  discharged  on  the 
17th  instant.    That  he  was  then  a  prisoner  in  the  Fleet ; 
and  that  onHhe  same  day,  a  detainer  was  lodged  against 
him  there  for  the  same  cause  of  action ;  and  that  the 
action  in  the  Kings  Bench  had  been  discontinued,  but 
the  costs  not  yet  paid. 

Mr.  Serjeant  Lawes  was  now  about  to  shew  cause, 
when 

Mr.  Justice  Richardson  referred  to  the  case  of  Moiling 
v.  Buckholtz  (a),  as  being  decisive  of  the  present,  where 
it  was  held,  that  a  discontinuance  of  a  former  action  was 
not  complete,  so  as  to  entitle  the  plaintiff  to  arrest  the 
defendant  upon  a  fresh  writ,  until  the  plaintiff  had  taxed 
the  costs :— and  the  rule  was  accordingly  made 

Absolute  (ft). 

(«)  3Msnl.ftSdw.153. 
(*)  But  see  #PJUfe  v.  QompertM,  1  Dowl.  ft  Ryl.  556,  where  the  defendant 
being  previously  in  custody  in  execution  for  *  debt,  a  detainer  was  lodged 
against  him  for  too  large  a  sum,  and  on  this  being  discovered  in  a  few  hones 
afterwards,  the  plaintiff  discontinued  on  payment  of  costs,  and  lodged  a  fresh 
detainer  before  they  were  paid :  it  was  held,  that  the  second  detainer  was  re- 
gular; and  that  it  was  not  like  the  case  of  a  fresh  arrest,  which  could  not  be 
:  tiU  the  costs  had  been  paid. 
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MEMORANDUM. 

Mr.  Justice  Richardson  was  prevented  from  attending 
in  Court  daring  the  whole  of  this  Term,  on  account  of 
indisposition. 


Eliza  Jajne  Mackintosh,  Mart  Ann  Shears,  Mar- 
tha Shears,  and  Thomas  Shears,  Infants,  by  John 
Symonds,  their  next  Friend,  v.  Joseph  Barber,  John 
Slapp,  Frederick  Grigg,  George  Capper,  and 
John  Mackintosh,  an  Infant,  by  Edward  Hancock, 
his  Guardian,  and  John  Garratt. 

A  Case,  of  which  the  following  is  the  substance,  was  When?-*  by 
sent  by  the  direction  of  his  Honor  the  Vice-Chancellor,  Sat  MsVeil 
for  the  opinion  of  the  Judges  of  this  Court :—  "uuEmtot 

John  Mackintosh,  by  his  will,  dated  the  22d  December,  be  sold,  and 

after  directing 
the  payment  of  hit  debts*  and  a  legacy  to  T.  S»  he  bequeathed  the  whole  residue  of 
his  property  to  his  son  and  daughter,  and  two  females  named'  in  Mb  wilt,,  to  be  di- 
vided between  them  in  separate  and  equal  proportions,  subject  to  certain  directions 
contained  in  the  will,  by  which  all  the  property  was  ordered  to  be,  tores&T  in  the. 
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1622.  1817,  and  duly  executed  and  attested  to  pass  real  es- 
Macuvtosh  tate8»  devised  as  follows,  viz. — "  he  desired  that  his  es- 
tate called  PiggoWs  Manor  Farm,  situate  in  the  parish 
of  Aldenham,  in  the  county  of  Herts,  with  all  timber, 
live  and  dead  stock,  utensils  of  husbandry,  &c.  &c; 
also  his  household  furniture,  plate,  linen,  wearing  appa- 
rel and  wine,  and  every  other  thing  which  might  be  in 
and  upon  the  said  premises,  might  be  sold  as  soon  after 
his  decease  as  possible  and  convenient,  and  in  such 
manner  as  might  be  productive  of  the  greatest  value, 
after  the  payment  of  all  his  just  debts,  which  he  desired 
might  be  done  as  soon  as  possible.  He  then  gave  to 
Thomas  Shears  the  sum  of  50/.  per  annum  for  his  life, 
and  bequeathed  to  bis  son  John  Mackintosh,  his  daugh- 
ter Eliza  Jane  Mackintosh,  Mary  Ann  Shears,  and  Mar- 
tha Shears,  the  whole  residue  of  his  property  of  every 
description  and  kind,  which  might  belong  to  him  at  the 
.  time  of  his  decease,  or  that  might  devolve  to  him  by 

fund*,  in  the  names  of  trustees  to  be  appointed  by  his  executors :  and  that  if  all  the 
legatees  should  die  without  issue,  and  under  age,  the  property  bequeathed  to  them 
should  devolve  to  /?.,  C,  D.t  and  £.,  to  be  equally  dirided  between  them,  and  to 
their  heirs  for  ever  j  which  four  persons  the  testator  appointed  as  his  executors,  to 
see  that  every  thing  was  duly  executed  and  performed  according  to  his  will ;  he  also 
appointed  F.  and  G.  as  executors,  in  addition  to  the  above  four,  and  requested  the 
two  latter  to  accept  501.  each,  and  to  act  as  guardians  in  conjunction  with  the  other 
four,  for  the  care  of  the  persons  and  property  of  the  legatees.  The  will  was  duly 
executed  and  attested ;  but  there  was  an  unattested  codicil,  by  which  the  testator 
directed  that  if  either  of  his  executors  should  refuse  to  accept  the  trust  and  act  as 
executor,  the  bequest  of  property  to  every  such  person  was  to  be  totally  annulled. 
The  will  and  codicil  were  proved  by  B.9  C,  and  D.  only,  E.,  F.  and  (?•  having  re- 
nounced. The  three  former  caused  the  testator's  real  estate  to  be  put  up  to  sale  by 
auction,  in  four  lots,  the  whole  of  which  were  Durchased  by  (?.,  who  afterwards 
refused  to  complete  his  purchase,  on  the  ground  that  the  acting  executors  could  not 
sell  the  property  to  one  who  had  renounced.  A  suit  was  then  instituted  in  Chancery; 
and  upon  reference  to  the  Master,  he  certified  that  the  contract  of  purchase  entered 
into  by  O.  was  for  the  benefit  of  the  persons  interested  in  the  estate,  and  that  it 
should  be  completed  and  carried  into  execution.  The  first  lot  was  accordingly  con- 
veyed by  indentures  of  lease,  appointment,  and  release,  from  £.,  C,  D.,  B. ,  F.,  and  &, 
to  P,  T.  in  fee,  in-  consideration  of  2,000/.  The  second  lot  was  conveyed  by  like  in- 
struments from  S.9  C.  and  D.y  to  P.  T.,  in  consideration  of  the  sum  of  2,300/.  By 
another  deed  P.  TA  declared  that  the  purchase- money  mentioned  in  the  two  first  deeds 
of  conveyance,  belonged  to  O. ;  that  the  name  of  P.  T.  was  only  used  as  a  trustee 
for  G, ;  and  that  he  stood  seised  of  the  premises  as  a  trustee  for  him.  -The  third  lot 
was  conveyed  by  lease,  appointment,  and  release  from  2?.,  C,  and  D.  to  <?.  in  fee, 
in.  consideration  of  4,t)00/. ;  and  the  fourth,  by  a  similar  conveyance  from  B.t  C, 
D.9  £.,  F.,  and  <?.  to  G.  in  fee.  Held,  that  the  legal  estate  in  the  first  and  second  lots 
was  well  vested  in  P.  T. ;  and  that  in  the  third  and  fourth  iu  G.,  by  the  conveyances 
made  to  them  respectively.  Held  also'  (in  equity) ,  that  the  memorandum,  or  codicil, 
at  the  foot  of  the  will,  was  not  to  be  considered  as  part  of  the  will,  with  reference  to 
the  testator's  real  estate. 
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right  or  otherwise  at  any  future  time,  to  be  divided  be-         1822. 
tween  them,  in  separate  and  equal  propbrtions,  subject  to    macbiwtosh 
the  following  directions,  viz.  that  the  property  which  he  r- 

had  bequeathed,  to  Mary  Ann  Shears  and  Martha  Shears, 
should  be  invested  in  the  public  funds,  in  the  names  of 
trustees,  to  be  appointed  by  his  executors ;  and  also  in. the  - 
names  of  Mary  Ann  Shears  and  Martha  Shears,  in  separate 
accounts,  for  their  sole  education  and  maintenance  during 
their  lives,  and.  at  the  decease  of  either  of  them*  to  the 
child  or  children  of  the  deceased ;  but  that  if  there  should 
be  no  issue  living  at  the  time  of  the  decease  of  the  said 
Mary  Jinn  and  Martha  Shears,  then  the  property  so  be- 
queathed should  devolve  to  his  son  John  Mackintosh  and 
his  daughter  Eliza  Jane  Mackintosh.  He  then  desired 
that  the  property  he  had  bequeathed  tp  bis  sou  John  And 
his  daughter  Eliza  Jane,  might  be  invested  in.  the  public 
funds,  in  separate  accounts,  .in  the  names  of  trustees  ap«* 
pointed  by  bis  executors,  and  also  in  the  names  of  his 
son  and  daughter,  for  their,  sole  use.  and -benefit,  and  that 
the  interest  or  dividends  arising  :from  the  said  .funded 
property  of  his  son  John,  should  be  applied  for  his.  main- 
tenance and  .education,  until  lie  arrived  at  the  age  of 
twenty-one  years,  and  that  after  that  period  he  should 
have  the  power  of  receiving  suc-h*  interest  .or  dividends 
himself,  and  dispose  of  it  as  he  might  think  proper,. until 
he  arrived  at  the  age  of  twenty-five  years,  and  then  that 
the  whole  of  the  property  bequeathed  to  him  should  be 
at  his  own  disposal  without  controul.  <  He.  then  desired 
that  the  half  the  property  which  he  had  bequeathed  to 
his  daughter  EUza  Jane,  might  be  invested  in  the  funds, 
in  the  names  of  herself  and  trustees  appointed  tby  his 
executors  for  that  purpose,  for  her  maintenance  and  edu- 
cation during  her  life,  and.  for  her  child  or  children,  if 
any  living  at  the  time  of  her  decease;  but  if  there  were  no 
issue  living  at  the  time  of  her  decease,  then  that  the  said 
pioperty  should  devolve  to  his  son  John,  and  that  in  case 
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1822;  he  should  be  also  dead,  without  leaving  issue,  the  said 
Mackintosh  property  should  devolve  to  his  executors  therein  named; 
but  if  there  should  be  issue  of  bis  son  John  living,  then 
it  should  devolve  to  that  issue :  and  the  other  half  of  the 
property  bequeathed  to  his  daughter  should  be  invested 
in  the  public  funds,  for  her  sole  use  and  benefit,  until 
she  arrived  at  the  age  of  twenty-one,  that  then  the  said 
property  should  be  at  her  own  disposal,  without  control. 
The  testator  then  expressed  it  to  be  his  intention  that  his 
son  John  might  dispose  of  his  property  by  will,  after  he 
had  arrived  at  the  age  of  twenty-one ;  but  that  should 
he  die  before  he  arrived  at  that  age,  then  the  said  pro- 
perty should  devolve  to  his  daughter  Eliza  Jane,  if  she 
toas  living ;  and  should  she  die  before  she  was  twenty- 
one,  then  the  property  bequeathed  to  her  should  devolve 
to  his  son  John;  but  should  both  die  before  they  arrived 
at  twenty-one,  years,  then  the  property  bequeathed  to 
them  should  devolve  to  and  become  the  property  of  Jo- 
$eph  Barber,  John  Slapp,  Frederick  Grigg,  and  George 
Capper,  to  be  divided  between  them  in  equal  proportions, 
and  to  their  heirs  for  ever ;  which  last  mentioned  four 
persons  be  also  appointed  his  executors,  to  see  that 
every  tbng  was  duly  executed  and  perforated  according 
to  his  desire  in  his  will  expressed;  be  also  appointed 
Francis  Gatratt  and  John  Garratt  as  executors,  in  addi- 
tion to  the  above  four  persons,  for  which  he  requested 
those  two  friends  to  accept  of  60/.  each,  as  a  testimony  of 
his  gratitude.  He  also  requested  thai  Messrs.  Francis  and 
John  Garratt  would  act  as  guardians  in  conjunction  with 
Capper,  Barber,  Grigg,  and  Slapp,  for  the  care  of  the 
persons  and  property  of  his  son  John  and  his  daughter 
EUza  Jane,  and  Mary  Ann  and  Martha  Shears.  He  then 
gave  to  Thomas  Shears  the  further  sum  of  300/.  to  be 
applied  for  bis  use  according  to  the  discretion  of  his  exe- 
eotors.  Then  followed  certain  exceptions  as  to  the  tes- 
tator'* persona)  property.    The  testator,  before  signing 
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Ills  will,  farther  stated  that  it  was  bis  intent,  that  if  1822. 
flfcry  Arm  Shears  shpuJd  die  without  issue  living  at  the  macwktwk 
time  of  her  decease,  the  property  bequeathed  to  her 
should  devolve  to  his  son  John  and  his  daughter  Eliza 
Jane;  and  that  if  Martha  Shears  should  die  without 
leaving  issue  liviog  at  the  time  of  her  decease,  the  pro* 
perty  bequeathed  to  her  should  also  devolve  to  his  said 
sou  and  daughter.  He  almost  immediately  afterwards, 
pajnely,  on  the  27th  December  following  the  date  of  the 
will,  added  an  unattested  cpdicil  thereto,  in  the  word* 
following :  u  It  must  be  understood,  that  it  is  my  will 
and  intention,  that  if  either,  or  mote  than  ode,  of  my 
executors  should  refuse  to  accept  the  trust,  or  act  a» 
executor,  according  to  the  directions  given  in  my  will* 
then  I  annul  totally  my  bequest  of  any  property  to  every 
such  person  as  shall  %»  r$fase  to  take  the  trust  upon  him- 
self. "  John  Mackintosh."    . 

The  will  was  proved  in  the  Prerogative  Court  of  Ca*-> 
terbwy,  on  the  2%d  June,  1818,  with  the  codicil,  hy  Jo- 
seph Barber,  John  Slapp,  and  Frederick  Grigg,  three  of* 
the  executors*  the'  said  George  Capper,  Fraud*  Garratt, 
and  John  Garratt,  having  first  renounced  tber  probate  and) 
execution  thereof. 

The  defendants  Barber,  Slapp,  and  Grigg,  who  had 
proved  the  will,  in  execution  of  the  trusts  thereof  caused, 
the  testator's  estate,  called  Piggott'*  Manor  Farm,  to  be 
put  up  to  sale,  by  public  auction*  on  the  3d  July,  1$18,  in 
four  lots,  at  the  Auction  Mart,  in  the  city  of  London,  at, 
whfch  satfe,  the  defendant  Johu  GarraU,  one  of  the  exe- 
cutors and  trustees  named  in  the  will,  but  who  bad  re* 
noonced  the  e*eyu»tion  theceof,  attended,  and  was  de- 
clared the  highest  bidder  for  the  purchase  of  all  the  lots,, 
at  the  sums  of  2,000/.,.  «,SOQ/„  4,000/.,  and  360/.,  making, 
together  8,660/.,  and-  signed  a  contract  accordingly. 

The  defendant  John  Garratt,  having  so  become  the 
purchaser  of  the  said  several  lota,  afterwards  declined 
completing  bis,  purchase,  on.  the  ground  that,  although 
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1822.  the  acting  executors  might  sell  the  estate  without  the  con- 
M4CKIMTO8H  currence  of  those  who  had  renounced,  yet  that  they  could 
Barber.  not  8€^ to  e*tbcr  of-  those  who  had  renounced ;  and  there- 
upon a  suit  in  Chancery  was  instituted.  And  by  the  decree 
pronounced  by  that  Court  on  the  hearing  of  the  cause, 
it  was  declared  "  that  the  memorandum  at  the  foot  of  the 
will  of  the  testator,  dated  the  27th  December,  was  not  to 
be  considered  as  part  of  the  will  with  reference  to  the 
testator's  real  estate ;  but  that  Court  declared  that  the 
rest  of  the  will  ought  to  be  established,  and  the  trusts 
thereof  performed  and  carried  into  execution;  and  or- 
dered and  decreed  the  same  accordingly."  And  it  was 
also  ordered  by  the  Court/  that  it  should  be  referred  to 
one  of  the  Masters,  to  inquire  and  state  to  the  Court; 
whether  it  would  be  for  the  benefit  of  the  plaintiffs,  the 
infants,  and  the  other  persons  interested  in  the  testator's 
estate,  that  the  contract  entered  into  and  signed  by  the 
defendant  John  Garrett,  for  the  purchase  of  the  testa- 
tor's estate,  should  be  completed  and  carried  into  exe- 
cution i 

The  Master  afterwards  certified 'in  the  affirmative,  ciz. 
that  it  would  be  for  their  Benefit. 

Accordingly,  by  indentures  of  lease,  appointment,' 
and  release,  duly  executed,  and  bearing  date  the  1st 
and  2d  of  January  last,  and  made  between  the  said 
Joseph  Barber,  John  Slapp,  Frederick  Grigg,  George 
Capper,  Francis  Garratt,  and  John  Garratt,  of  the 
one  part,  and  Peter  Thompson  of  the  other  part,  the  six 
former,  for  and  in  consideration  of  the  sum  of  2,000/. 
to  them  in  hand  paid  by  the  said  Peter  Thompson,  at  the 
time  of  the  execution  thereof,  (the  receipt  whereof  they 
did  thereby  respectively  acknowledge,)  did,  and  each  of 
them  did  appoint,  grant,  release,  and  convey  unto  the  said 
Peter  Thompson,  (in  his  actual  possession  then  being  by 
virtue  of  a  bargain  and  sale,  &c.),  and  to  bis  heirs,  the  said 
lot  1,  to  hold  to  the  said  Peter  Thompson,  his  heirs  and 
assigns,  to  and  for  the  only  proper  use  and  behoof  of  the 


v. 
Barber. 


IN  THE  THIRD  YEAR  OF  GEO.  IV.  321 

said  Peter  Thompson,  his  heirs  and  assigns  for  ever,  with         1822. 
the  usual  covenants  from  trustees;  which  indentures  were    mackintosh 
duly  executed,  and  the  receipt  for  the  consideration  money 
indorsed  and  duly  witnessed. 

And  by  other  indentures  of  lease  and  appointment  and 
release,  bearing  date  the  1st  and  2d  January  last,  and 
made  between  the  said  Joseph  Barber,  John  Slapp,  and 
Frederic  Grigg,  (the  three  acting  executors),  of  the  one 
part,  $nd  the  said  Peter  Thompson  of  the  other;  Barber, 
Slapp,  and  Grigg,  in  consideration  of  the  sum  of  2,300/. 
to  them  in  hand  paid  by  the  said  Peter  Thompson,  at  the 
time  of  the  execution  thereof  (the  receipt  whereof  they 
did  thereby  acknowlege),  did  appoint,  grant,  release,  and 
convey  unto  the  said  Peter  Thompson,  (in  his  actual  pos- 
session then  being  by  virtue  of  a  lease  for  a  year),  the 
said  lot  2,  to  hold  to  the  said  Peter  Thompson,  his  heirs 
and  assigns  for  ever,  with  the  usual  covenants  from  trus- 
tees. These  indentures  were  duly  executed,  and  the  re- 
ceipt for  the  consideration  money  indorsed  and  duly 
witnessed. 

By  another  deed,  duly  executed  by  the  said  Peter 
Thompson,  he  declared  that  the  purchase  monies  men- 
tioned in  the  last  deeds  were  not  his  money,  but  that  the 
whole  thereof  was  the  money  of,  and  belonging  to.  the 
said  John  Garratt ;  and  that  the  name  of  him  the  said 
Peter  Thompson  was  made  use  of  in  the  said  deeds  as  a 
trustee  only  for  the  said  John  Garratt,  and  that  he  stood 
seised  of  the  said  estates  and  premises  as  a  trustee  for  the 
said  John  Garratt,  his  heirs  and  assigns,  and  to  be  from 
time  to  time  conveyed  and  disposed  of  as  he  or  they 
should  direct  and  appoint. 

And  by  indentures  of  lease,  appointment,  and  release, 
bearing  date  the  1st  and  2d  January  last,  and  made  be- 
tween the  said  Joseph  Barber,  John  Slapp,  and  Frederick 
Grigg,  ot  the  one  part,. and  the  said  John  Garratt  of  the 
other  part:    the  three  former,  in  consideration  of  the 
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1822.  sum  of  4,000/.  to  them  in  hand  paid  by  the  said  John 
Mackintosh  Garratt,  at  the  time  of  the  execution  thereof,  (the  receipt 
whereof  they  did  thereby  acknowledge),  did  appoint, 
grant,  release,  and  convey  unto  the  said  John  Garratt, 
(in  his  actual  possession  then  being  by  virtue  of  a  lease 
for  a  year),  the  said  lot  No.  3,  to  hold  unto  the  said  John 
Garrett,  his  heirs  and  assigns,  to  the  use  of  him  the  said 
John  Garratt,  hia  heirs  and  assigns  for  ever,  with  usual 
covenants  from  trustees.  These,  indentures  were  also 
duly  executed,  and  the  receipt  for  the  consideration 
money  indorsed  and  duly  witnessed. 

IJy  similar  deeds  all  the  six  executors,  in  considera- 
tion of  360/.  paid  to  them  by  the  said  John  Garratt,  did 
appoint  and  convey  the  said  lot  No.  4,  unto  and  to  the 
use  of  the  said  John  Garratt,  his  heirs  and  assigns  forever. 

The  question  submitted  for  the  opinion  of  the  Court 
was,  whether  the  legal  estate  in  fee  of  and  in  the  lots 
Nos.  1,  £,  3,  and  4,  parts  of  the  estate  in  question  in 
this  cause,  or  any  of  them,  was  well  vested  in  Peter 
Thompson  and  the  defendant  John  Garratt,  or  either  of 
them,  by  the  conveyances  made  to  them  ? 

This  case  was  twice  argued ;— first,  in  the  last  Easter 
Term,  by  Mr.  Serjeant  Hullock,  for  the  plaintiffs,  and 
Mr.  Serjeant  Vaughan  for  the  defendants ;  after  which 
the  Court  ordered  it  to  be  re-argued,  as  they  wished  to 
be  informed  how  Courts  of  Equity  dealt  with  a  convey- 
ance of  an  estate  to  a  trustee,  the  sale  of  which  was 
afterwards  set  aside,  viz.  whether  such  Courts  treated  the 
conveyance  as  altogether  void,  or  whether  they  directed 
the  trustee  to  reconvey  ? — and  also  on  the  broad  ground, 
whether  such  a  purchase  would  be  altogether  void  at  law, 
as  a  conveyance  by  an  executor  who  had  renounced  to 
himself;  and  it  was  re-argued  accordingly  in  the  last 
Term,  by  Mr.  Serjeant  Bosanquet,  for  the  plaintiffs,  and 
Mr.  Serjeant  Lens  for  the  defendants. 
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Arguments  for  the  plaintiffs.— The  whole  of  the  estate  *B22. 
Is  legally  vested  in  Garratt,  under  the  conveyances  in  Mackintosh 
question.  Whether,  under  the  circumstances,  a  Court  barber. 
of  Equity  will  allow  a  trustee  to  hold  property,  is  purely 
a  matter  for  the  consideration  of  that  Court ;  but  as 
there  appears  to  be  no  fraud,  nor  any  breach  of  trust,  on 
wbfch  that  Court  can  interfere,  the  only  question  is, 
whether  these  conveyances  will  vest  the  estate  in  the 
purchaser  consistently  with  the  rules  of  law ;  or  whether 
any,  and  which  of  them  cannot  be  supported.  That  will 
depend,  in  the  first  place,  on  the  nature  of  the  power  of 
the  executors,  and  what  interest  they  took  under  the  will, 
A  devise  of  lands  to  be  sold  by  executors,  invests  them 
with  a  power  of  disposition,  although  they  take  no  in- 
terest; and  when  their  authority  is  executed,  the  ap- 
pointee or  grantee  takes  by  virtue  of  the  devise,  and  not 
by  the  appointment  or  conveyance.  Here  the  testator 
directed  his  estates  to  be  "  sold,  and  his  executors  were 
to  see  that  every  thing  was  duly  executed  and  performed 
according  to  his  will ;"  and  as  they  had  the  management 
and  distribution  of  the  whole  of  his  property,  a  power  of 
sale  mudt  be  vetted  in  them  by  implication.  In  an 
Anvnynious  Case  (a)  it  was  held,  that  if  a  man  wills  that 
his  lands  shall  be  sold,  and  that  the  monies  coming 
thereof  shall  be  disposed  of  for  the  payment  of  his  debts ; 
the  executors  shall  sell  the  lands,  for  it  belongs  to  them 
to  pay  debts :  and  in  Bentham  v.  Wiltshire  (b)  it  was 
determined,  that  executors  were  empowered  to  sell  a  real 
estate,  either  where  the  power  was  expressly  given,  or  ne- 
cessarily to  be  implied,  from  the  produce  being  to  pass 
through  their  hands  in  the  execution  of  their  office,  as  in 
payment  of  debts  and  legacies  :  and  although  in  Pat- 
ten v.  Randall  (c)  it  was  decided,  that  a  direction  for 
sale  in  a  given  event,  of  an  estate  devised  by  will,  with- 

(«)  2  Leon.  220,  pi.  276.— —(6)  4  Madd.  44. (c)  1  Jac.  &  Walk. 

189.    S.  C.  Sngden  on  Powers,  3d  edit.  173,  n. 
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1822.         out  expressing  by  whom  it  was  to  be  sold,  does  notgite 
Mackintosh    a  Power  °f  sa'€  to  *he  executors  by  implication.    Yet 
»•  the  only  difficulty  there  arose  from   the  testator's  not 

having  named  the  persons  by  whom  the  power  of  sale 
was  to  be  executed :  and  the  Master  of  the  Rolls  ad- 
mitted, that  (a)  "  where  the  management  of  the  fund  is 
expressly  given  to  the  executors,  the  power  of  sale  is 
implied  to  be  in  them." 

It  appears,  therefore,  to  be  now  settled,  that  a  power 
in  a  will  to  sell  or  mortgage,  without  naming  a  donee, 
will,  if  a  contrary  intention  do  not  appear,  vest  in  the 
executor,  if  the  fund  is  to  be  distributable  by  him,  either 
for  the  payment  of  debts  or  legacies.  It  may,  however, 
be  said  that  the  power  of  sale  was  vested  in  all  the  exe- 
cutors ;  and  the  ground  of  the  defendant  Garratt's  re- 
fusal to  complete  the  purchase,  is  a  want  of  power  in  the 
three  acting  executors  to  make  a  legal  conveyance  to  him 
as  a  co-executor.  There  can  be  no  objection,  either  in  law 
or  equity,  as  to  the  first  conveyance  made  by  the  six  trus- 
tees, or  executors,  to  Thompson.  They  had  a  mere  naked 
authority,  unaccompanied  with  interest,  and  the  legal 
estate  was  vested  in  him  as  the  appointee  to  itutanti  the 
power  was  executed  by  the  sale  of  the  estate.  So  with 
respect  to  the  second  conveyance ;  the  three  acting  exe- 
cutors conveyed  to  Thompson ;  and  as  he  declared  by  deed 
that  he  was  a  mere  trustee  for  Garratt,  the  legal  estate 
was  vested  in  the  latter  by  virtue  of  the  statute  of  uses. 
Although  at  common  law,  where  a  power  was  given  to 
Executors  to  sell,  and  one  of  them  refused  the  trust,  the 
<  others  could  not  sell;  yet  the  statute  21  Hen.  8,  c.  4,  le- 
galized sales  by  those  executors  who  acted  under  the 
will,  where  some  one  or  others  appointed  by  the  testator, 
refused  to  do  so.  If  Garratt  had  been  a  stranger,  there 
can  be  no  doubt  but  that  the  three  acting  executors  might 
have  made  a  good  conveyance  to  him ;  and  he  must  be 

(«)  Wac.  &  Walk.  196. 
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considered  in  that  light,  as  he  totally  vitiated  the  ap-         1822. 
pointment  made  to  him  in  refusing  to  act  under  the  will ;    Mackintosh 
aud  even  supposing  him  to  have  been  actually  an  exe-       barbe*. 
cutor,  and  that  he  had  afterwards  renounced,  still  the 
statute  provides,  that  the  conveyance  shall  be  as  valid 
as  if  all  the  executors  had  joined.    When,  therefore,  the 
power  was  executed  by  the  acting  executors  in  the  sale 
of  the  second  lot,  the  legal  estate  passed  to  Thompson  by 
virtue  of  the  devise ;  and  the  use  was  afterwards  executed 
in  Garratt  by  virtue  of  the  statute  27  Hm.8,  c.  10.     As 
to  the  third  conveyance  by  the  three  acting  executors  to 
Garratt,  it  may  be  objected,  that  they  could  not  convey 
to  him  ex  direct 6;  and  that  he  could  not  take,  as  he  must 
still  be  considered  as  an  executor,  although  he  had  re- 
nounced ;  as  he  might  nevertheless  afterwards  take  out 
probate,  and  act  under  the  will.     But  he  had  merely  a 
discretionary  power ;  and  when  he  refused  to  exercise  it, 
his  authority  was  altogether  extinct.     It  is  not  clear 
that  he  had  a  power  of  sale,  or  disposition  of  the  testa- 
tor's property,  as  he  had  previously  appointed  four  exe- 
cutors to  see  his  will  duly  executed,  and  in  whom  his 
real  and  personal  estate  was  not  only  to  be  vested,  but 
to  be  divided  between  them  and  their  heirs,  in  case  of  all 
the  legatees  dying  under  age  and  without  issue.    The 
two  Oarratts  were  to  have  no  interest  in  the  surplus,  but 
were  to  receive  50/.  each,  to  act  in  conjunction  with  > 

those  first  appointed,  as  to  the  guardianship  of  the  tes- 
tator's children.  If  it  were  intended  that  they  should 
take  pari  passu,  the  testator  would  have  so  expressed 
himself;  but  they  were  appointed  in  addition  to  the  first 
named  four  executors,  for  a  particular  purpose  only,  and 
for  which  they  were  to  receive  a  certain  sum.  If,  there- 
fore, where  lands  are  devised  to  executors  to  be  sold,  and 
one  of  them  refuses  the  trust,  the  others  are  empowered 
to  sell  under  the  statute  21  Hen.  8,  is  there  any  case 
or  decision  to  shew  that  the  conveyances  in  question 
cannot  be  supported  in  law  ?    The  only  authority  to  the 
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1822.  enables  diem  to  sell  only,  and  not  to  purchase.  Sap- 
Maomimtobh  posing,  then,  that  all  the  executors  had  proved  the  will, 
Barber  and  joined  in  the  conveyance  to  one  of  themselves,  such 
conveyance  would  have  passed  no  interest  whatever. 
Neither  can  an  acting  executor  sell  to  one  who  has  re- 
nounced ;  because  he  is  still  a  party  to  the  will.  The 
position  to  that  effect  in  Coke  Littleton,  is  not  only 
founded  on  principle,  but  on  the  authority  of  a  decision 
which  has  never  been  impugned  or  questioned :  and  it 
appears  from  the  report  in  Bendloe,  that  the  resolution 
was  made  by  four  Justices  of  this  Court  in  Banc,  and  it 
has  been  since  adopted,  and  incorporated  as  law  by  all 
commentators  who  have  treated  on  the  subject.  It  was 
stated  to  be  law  in  RoUe**  Abridgment  (a),  and  the  statute 
of  Hen.8  had  been  passed  but  a  few  years  before  the  point 
waa  decided ;  and  although  a  Quote  is  subjoined  in  the  re- 
port of  that  case  in  Anderson,  as  to  the  law  after  the  statute, 
it  should  be  applied  to  the  resolution  only,  and  not  to  the 
construction  of  the  statute,  the  second  section  of  which 
provides,  that  "  the  act  shall  not  extend  to  empower  any 
executors,  at  any  time  thereafter,  to  bargain  or  sell 
any  lands  by  virtue  of  any  will  theretofore  made,  other- 
wise than  they  might  do  by  the  course  of  the  common 
law  before  the  making  of  that  act/9 

As  to  the  legal. effect  of  the  renunciation  by  Garrait, 
it  was  altogether  immaterial  add  inoperative ;  for  be  still 
continued  an  executor,  and  was  at  liberty  to  accept  the 
executorship  whenever  he  pleased  ;  and  was,  in  the  eye 
of  the  lawx  as  much  an  executor  as  if  he  had  never 
renounced.  Here,  however,  the  great  distinction  is, 
between  a  party  as  executor,  taking  by  purchase  or 
making  a  conveyance  to  himself.  The  statute  does  not 
enable  executors  to  take  property,  but  merely  authorises 
them  to  exercise  a  power  of  sale  to  strangers,  but  not 

(a)  Vol.  1,  tit.  Authority,  Page  329,  pi.  11. 
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to  themselves;    Although  two  of  the  lots  were  conveyed        ^JJ^, 
to  Thompson,  he  merely  acted  as  a  trustee  for  Garratt ;    Mackintosh 
and  it  mast  be  considered  as  if  those  conveyances  had      .bajTbss. 
been  made  to  the  latter  by  name.    As  to  the  case  of  a 
feoffment,  a  distinction  is  taken  in  Coke  Littleton  (a),  viz. 
that  "  if  a  feoffment  in  fee  be  made  upon  Condition  that 
the  feoffee  shall  not  enfeoff  J.  S.  or  any  of  his  heirs  or 
issues,  fee.,  this  is  good  ;  for  he  does  not  restrain  the 
feoffee  of  all  his:  power :  bat  if  the  feoffee  enfeoff  J.  N. 
of  intent  and  purpose  that  he  shall  enfeoff  X  S.,  this  is 
a  breach'  of  the  condition ;  for  Qaanda  aliquid  prohibetur 
JUri;  ex  directo,  prohibetur  ei  per  obfafuum"    That  maxim 
is  also  to  be  found  in  Wingate  (&),  and  has  not  only  been 
adopted  in  Courts  of  Equity,  but,  in  point  of  principle, 
is  precisely  applicable  to  the  present  question ;  or,  at 
all  events,  as  far  as  regards  the  conveyance  of  the  fourth 
lot  by  all  the  six  executors  to  Qarratt,  which  was,  in 
fact,  a  conveyance  to  himself.    In  the  Magdalen  College 
Case(c),  where  it  appeared  to  be  the  intent  of  the  mas- 
ter and  fellows  to  convey  the  college  to  J.  S.  and  his 
heirs ;  and  because  they  could  not  do  it  ex  directo,  they 
attempted  to  do  it  ex  obliquo,  by  granting  it  to  the 
Queen  and  her  successors,  on  condition  that  she  should, 
within  three  months,  grant  it  to  J.  S.  and  his  heirs;  it 
was  resolved*  that  the  law  would  never  make  an  interpre- 
tation to  advance  a  private,  and  destroy  the  public  good. 
So,  in  the  Carmelite  Friar's  Case  (<J),  where  J.  S.  (to  avoid 
the  statute  of  mortmain)  granted  land  to  the  King  and 
his  successors,  to  the  intent  that  he  should  grant  over 
the  same  to  the  Friars,  who  had  then  no  place  of  habita- 
tion, and  which  was  accordingly  done ;  it  was  adjudged 
that  the  grant  should  be  repealed  on  the  ground  of  covin 
quia   dolus  circuitu  non  tolliiur.     Although  the  owner 


(«)  223,  (b). (b)  618. (c)  11  Rep.  73,  (b).    S.  C.  Wingmte's 

Maximt,  6*9. {J)  il  Rep.  74,  (a).    S.  C.Wlogatc'i  Maxims,  619. 
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1882.  of  an  advowson  niay  present  Himself  as  patron,  yet  an 
Mackintosh  institution  by  the  bishop,  and  induction  by  the  ordinary, 
Babbe*  are  nec€Mary  to  complete  his  title,  before  he  can  become 
possessed  of  the  living.  So  in  all  cases  of  fiduciory 
trusty  where  a  Court  of  Equity  directs  a  re-conveyance, 
the  conveyance  must  be  legal  in  the  first  instance,  and 
made  tinder  such  circumstances  as  to  enable  that  Conrt  ko 
controol  it  or  not ;  and  if  it  be  good,  so  as  to  transfer  an 
efttate'at  law,  if  it  be  not  for  the  benefit  of  the  cestui*  que 
that,  that  Court  will  decree .  a  re-conveyance.  Here, 
bovfeter*  the  legal  estate  has  not  gone  ont  df  the  execu- 
tors* as  the  power  of  sale  has  never  been  legally  ex- 
ecuted by  them.— In  Campbell  v.  Walker,  and  Sanderson 
v;  Walker,  the  legal  right  of  conveyance  •  was  dearly 
vested  4n  the  trustees ;  and  the  only  question  there  was, 
whether  the  sale  to  one  of  them  so  affected  their  legal 
estate  as  to  fender  a  reconveyance  necessary,  ot  whether 
it  was  for  the  benefit  of  the  cestui  que  trust,  that  it  should 
continue  in  the  trustee  a*  a  purchaser.  So  here,  the  per- 
sons beneficially  interested  might  apply  to  hfcve  the 
estate  re-conveyed,  if  Gartatt  had  acquired  a  good  title  tb 
it)  but  all  the  conveyances  Ate  objectionable  dn  the  face 
of  them  5  for  Thomptton  was  merely  his  truitfee :  and  afc 
there  has  been  no  valid  or  legal  execution  of  the  power 
of  sale;  no  estate  has  been  transferred  tb  him.  The 
power  should  have  been  fully  executed ;  arid  as  it  has 
not,  the  legal  estate  remains  where  it  originally  was :  and 
in  Jenkins* s  Centuries  (a)  it  is  said,  that  "  executors  ap- 
pointed to  sell  land,  cannot  retain  It,  and  pay  as  much 
as  it  fo  worth,  and  as  much  as  the  testator  appointed 
upon  the  sale ;  for  it  is  tfgamst  the  letter  of  the  will  and 
intention  of  the  testator.  If,  therefore,  no  legal  estate 
passed  to  Garratt  by  the  conveyances  in  question,  a  re- 
conveyance cannot  be  decreed,  as  the  sale  to  him  was 

(a)  189. 
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void  ab  ifiitio.    The  case  of  RoUrnon  v.  Pett  (a)  is  deci-        1823. 
sive  to  shew,  that  where  there  are  two  execution,  and   mackintosh 
one  renounces,  it  is  not  material ;  because  the  party  re-       B  £fc 
nouncing  is  still  at  liberty  to  accept  the  executorship 
whenever  fee  (pleases.    So  long,  therefore,  as  there  is  an 
acting  executor  to  existence^  the  one  renouncing  may  be 
re-appointed  for  .all  legal  purposes:  and  in  Middieton's 
Case(A)  it  was  held,  that  where  two  executors  proved 
the  will,  and  the  third  refused*  yet  that  he  might  release. 
The  latter,  therefore,  continried  as  an  executor,  fexcept 
with  respect  to  a  strariger.    In  Doe  d.  Willi*  v»  Murtin(c), 
where  an  estate  was  limited  to  uses>  and  a  power  given 
to  revoke  those  uses,  by  selling  and  conveying  the  estate 
to  a  purchaser,  so  as  that  the  purchase  money  should  be 
paid  into  the  hands  of  A.  and  not  Of  J3.,  to  be  laid  out 
in  lands  to  be  settled  tp  like  ns4s ;  it  was  held  that  the 
power  of  revocation  was  conditional  only,  upon  payment 
of  the  purchase  money  in  the  manner,  directed:  .and 
Lord  Kenyon  there  said  (d ),  that  "  taking  the  whole  of 
the  power  together,  the  deed  of  revocation  was  no  legal 
revocation  }  And  that  the  parents  had  only  a  powdr  to 
revoke  on  condition  of  investing  the  money  in  the  pur* 
chase,  of  (another  estate  for  the  benefit  of  their  children :" 
and  Mr,  Justice  Ashurst  observed  (e),  thai  "  the  interests 
of  the  children  could  only  be  divested  by  a  due  execution 
of  the  power  of  revocation ;  and  that  a  bad  Execution 
had  no  operation  whatever."  So  here,  the  conveyances  in 
question  are  not  a  due  execution  or  compliance  with  the 
will  aad  particularly  the  third ;  for  although  the  three 
acting  executors  might  have  cctoveyed  to  a  stranger,  yet 
they  eotuld  not  do,  so  to  a  co-ertecator,  who  had  been 
appointed  by  the  testator,  and  who  had  afterwards  re- 
nounced. 
On  these  grounds,  therefore,  the  whole  of  the  COn- 
to  S  Peere  Wins.  25. 1. (6)  5  Rep,  28,  (a). (r)  4  Term  Rep.  39. 

- — (rf)  Id.  66.- (•)  Id.  68. 
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1882.        veyances  are  void,  and  cannot  be  supported  either  at  lair 
Mackintosh    or  inequity. 

In  reply  it  was  submitted,  that  the  ppwer  of  sale  was 
confined  to  the  four  executors  first  named  in  the  will, 
and  that  the  two  Garratts  were  appointed  for  specific, 
and  not  for  general  purposes,  and  were  superadded 
mainly  for  the  purpose  of  acting  as  guardians  for  the 
devisees  therein  named.  The  conveyances  to  Thompson 
are,  at  all  events,  within  the  statute,  and  cannot  be  im- 
peached, as  he  must  be  considered  as  a  perfect  stranger, 
and  there  certainly  could  be  no  legal  incapacity  in  him 
to  take  under  the  first,  in  which  all  the  executors  named 
in  the  will  joined;  and  as  no  fraud  has  been  established, 
nor  even  a  breach  of  trust  set  up,  the  legal  estate  as  to  the 
.two  first  lots,  is  properly  vested  in  him.  The  main  ob- 
jection, however,  has  begot  raised  to  the  third  conveyance 
by  the  three  acting  executors  to  Garrati,  as  a  renouncing 
'executor,  on  the  ground  that  they  could  not  do  indi- 
rectly, what  could  not  be  done  directly.  But  the  statute 
of  Hen.  S,  contains  no  prohibition  for  acting  executors 
to  convey  to  one  who  has  renounced.  So,  at  law,  where 
a  party  has.  a  general  power  to  appoint,  and  he  makes 
an  appointment  to  a  stranger  in  pais,  can  it  be  set  aside, 
if  it  be  proved  that  the  stranger.* took  for  the  benefit  of 
the  appointor?  or  in  the  case  of  a  joint  power  of  sale, 
can  a  conveyance  be  set  aside  because  the  estate  is  con- 
veyed to  one  of  the  donees  ?  So  here,  there  was  a  gene- 
ral power  of  sale  vested  in  the  executors  by  implication; 
why,  therefore,  might  tley  not  execute  the  power  of 
appointment  to  a  purchaser  in  favour  of  one  of  them- 
selves, who  had  renounced,  and  never  acted  under  the 
will  ?  And  is  such  an  appointment  to  invalidate  a  con- 
veyance to  a  bondjide  purchaser  at  law  ?  The  case  of 
Doe  d.  Willis  v.  Martin  turned  principally  on  a  breach 
of  trust  by  the  agent  of  one  of  the  trustees,  and  the  deed 
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was  void  ab  initio.    So  the  case  in  Bendloe  is  riot  enti-         1822. 
tied  to  much  weight,  as  it  is  not  stated  that  the  resolution   mackintosh 
was  made  after  argument ;  nor  can  it  be  supported  by  *■ 

legal  principled :  and  it  applies  equally  to  cases  before 
the  passing  of  the  statute  of  Hen.  8  as  since ;  and  in 
Witknell  v.  Gartham,  Lord  Kenyon  observed  (a),  that "  it 
had  been  said,  that  according  to  some  of  the  old  cases, 
there  was  a  difference  where  a  power  was  given  to  per- 
sons riominatim,  and  where  it  was  given  to  them  by  the 
name  of  their  office ;  and  that  in  the  latter,  the  survivors 
might  act,  though  some  of  the  original  persons  were 
dead ;  though  when  they  were  mentioned  by  name  they 
could  not.  But  (said  his  Lordship)  the  whole  of  that 
doctrine  is  founded  on  law,  which  was  perhaps  a  little 
doubtful  in  its  origin,  and  was  the  occasion  of  making 
the  statute  21  Hen.  8,  c.  4.  For  it  appears  by  the  pre- 
amble, that  that  act  was  passed  rather  to  remove  doubts, 
than  to  make  anew  law :  it  recites,  that  such  a  sale  of  lands, 
'*  after  the  opinion  of  divers  persons  could  in  no  wise  be 
good  or  effectual  in  law.*9  In  Robinson  v.  Pett  the  ques- 
tion was,  whether  an  executor  who  had  renounced,  but 
afterwards  assisted  in  the  execution  of  the  trust,  should 
have  any  additional  consideration,  when  he  had  an  ex- 
press legacy  left  him  for  such  assistance ;  and  it  was 
held,  that  he  still  retained  the  character  of  executor,  as 
he  had  been  duly  appointed  as  such  under  the  will. 
Here,  there  was  no  legal  impediment  to  Garratt's  taking 
as  a  purchaser;  and  the  rule  in  equity,  relative  to  trus- 
tees purchasing  estates  as  such,  must  be  confined  to 
cases  where  a  person  may  have  an  interest  paramount  to 
the  nature  of  his  trust  estate,  as  in  the  case  of  the  as- 
signees of  a  bankrupt ;  but  in  the  absence  of  fraud,  or  if 
a  trust  has  not  been  abused,  that  Court  will  not  inter- 

(«)  6  Term  Rep.  396. 
VOL.  VII.  Z 
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1822.        fere,  either  to  set  aside  the  sale,  or  order  a  re-convey- 


Mackintoch    ance. 

V. 

*******  Cur.  Adv.  Vult. 


The  following  certificate  was  afterwards,  sent  to  the 
Vice-Chanccllor  :— 

This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion,  that  under  all  the 
circumstances  within  stated,  the  legal  estate  in  lots  one 
and  two  is  well  vested  in  Peter  Thompson;  and  the  legal 
estate  in  lots  three  and  four,  is  well  vested  in  the  defend- 
ant John  Garratt,  by  the  conveyances  made  to  them  re- 
spectively (a). 

R.  Dallas. 
J.  A.  Park. 

J.  BtfRROUGH. 
Jb  RlCHARPSQV' 

(fi)  Sqe  JUcwht.  TicitU,  J  Barn.  &  AM.  31- 


Friday,  Fawcrtt  and  Wife,  Plaintiffs:  Slings&t,  Deforciant, 

Nor.  8th. 

Where  the  pro-  Mr.  Serjeant  Seywood  moved,  that  this  fine  might 
fority^T*  now  Paw>  on  **  affi*t^ft  **"<*  stated,  that  the  writ  or 
fine s  had  been     covenant,  dedimus,  concord,  and  affidavit  of  the  acknovr- 

perfected  two 

years  ago,  but   ledgment,  had  been  duly  executed  in  1819,  and  that  the 

pietri  throng  parties  then  instructed  the  attorney  employed  by  them, 

ofth^JJr^  to  get  it  perfected;  that  it  was  entirely  through  his 

bywhomitwaa  neglect  and  omission  that  it  had  not  passed;  and  that 

to  be  perfected,       °  r 

and  the  name  of  one  of  the  commissioners,  before  whom  it  was  acknowledged,  waa 

obliterated  $  the  Court  would  not  allow  the  fine  to  pass,  but  left  the  parties  to  lery 

another. 


Slingbbt. 
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the  parties  were  all  alive  in  the  month  of  September  last :  1822. 
Bat  the  Court  observed,  that  the  property  might  have  Fawcbit 
been  sold  in  the  interval,  or  conveyed  to  some  other  per- 
son ;  and  as  it  appeared,  that  the  name  of  one  of  the 
Commissioners  before  whom  it  was  acknowledged,  was 
obliterated,  they  refused  the  application,  but  left  the 
parlies  to  levy  another  fine. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion  (a). 

i 

(«)  Bat  see  Uawmrd  v.  Leaik,  ante,  Vol.  II.  174. 


Palmer  and  others  ».  Blacucrn.  TFrid*y> 

Not.  8th. 

-This  was  an  action  of  assumpsit  on  an  open  policy  of  in  the  case  of  a 

-    .    -  total  loss  on  aa 

insurance  on  freight.  open  policy  of 

At  the  trial;  before  Lord  Chief  Justice  Dallas,  at  Guild*  ^^^ 
^,atthesittingsafterthelastTerm,itwas admitted.that  *urfd » enti- 

i       «  .     ,      ,  ,  tied  to  recover 

the  ship  had  been  totally  lost,  just  before  the  completion  for  the  gross 
of  her  homewaprcl  voyage ;  that  the  gross  freight  payable  to  ££  au  deduc- 
the  plaintiffs,  in  ca&?  she  had  arrived  in  safety,  would  have  JgncVu  admls^ 
amounted  to  3068/.  out  of  which  they  must  have  paid  aU>ie  to  shew, 

^    t    *  t  111,  that,  although 

o99«.  for  seamen*    wages,  port  charges,  and  other  dues,  open  policies 
from  which  they  had  been  altogether  exonerated  by  the  of  rare&occur^ 
lost*.*— For  the  plaintiffs  it  was  contended,  that  they  were  r?ncc>  ati.u  il  i8 

*  •'the  practice  at 

entitled  tp  the  gross  freight,  and  they  accordingly  gave  Lloyd's  to  pay 
evidence  of  an  adjustment,  according  to  the  usage  at  amount  of  the6 
Lloyd's ;  and  it  appeared,  from  the  evidence  of  several  JF1*^  ^  not 
merchants  and  underwriters,  who  were  well  acquainted  freight. 
with  the  usual  practice  there,  that  as  far  back  as  they 
could  recollect,  or  at  least  for  thirty  or  forty  years  past, 
losses  had  been  made  up  on  policies  of  this  description 
on  the  footing  of  gross  freight;  but  it  was  admitted,  that 

z2 
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1822.  open  policies  on  freight,  were  of  extremely  rare  oc-. 
Palmee  currence.  For  the  defendant  it  was  insisted,  that  the 
Blackburn,  p'^^ffs  were  only  entitled  to  recover  the  amount  of  the 
net  freight,  after  deducting  those  charges  which  they 
must  necessarily  have  incurred  if  the  ship  had  reach- 
ed her  port  in  safety  :  and  it  was  further  objected,  that* 
the  evidence  of  adjustment,  according  to  the  custom  at 
Lloyd's,  was'  not  admissible;  as  it  tended  to  alter  the 
•principle  on  which  the  law  of  insurance  was  founded:  a 
policy  being  a  mere  contract  of  indemnity  between  the 
parties.  His  Lordship  however,  admitted  the  evidence, 
but  reserved  the  point  for  the  consideration  of  the  Court. 
Several  witnesses  were  called  for  the  defendant,  who 
said,  that  they  were  not  aware  of  the  existence  of  such 
an  usage  fit  Lloyd's  as  had  been  stated  for  the  plaintifis ; 
but  the  jury  found  a  verdict  for  them,  damages  3008/. 
being  the  amount  of  the  gross  freight. 

Mr.  Serjeant  Bosanquet  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  nonsuit  entered,  a 
new  trial  granted,  or  the  verdict  reduced,  as  the  Court 
should  think  fit ;  and  submitted,  that  the  only  question 
was,  whether,  when  there  had  been  a  total  loss  of  'ship 
and  cargo,  under  an  open  policy  on  freight,  the  assured 
were  entitled  to  recover  gross  freight,  without  the  deduc- 
tion of  seamens'  wages,  pilotage,  and  other  incidental 
expences  to  which  they  would  necessarily  have  been  lia- 
ble if  the  ship  had  arrived  in  safety;  or  whether  they 
could  only  recover  as  for  net  freight.  The  evidence 
given  at  the  trial,  that  the  adjustment  was  made  accord* 
ing  to  the  practice  at  Lloyd's,  ought  not  to  have  been 
admitted,  as  it  was  contrary  to  the  contract  between  the 
parties  on  the  face  of  the  policy.  Instruments  of  that 
nature  are  mere  contracts  of  indemnity,  and  the  assured 
cannot  be  placed  in  a  better  situation  than  he  would  have 
been  in  if  the  ship  had  arrived ;  but  if  this  mode  of  ad- 
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justment  were  allowed,  he  would  receive  a  greater  benefit         1622. 
by  the  loss,  than  the  safe  arrival  of  the  vessel.    A  most      Palmer 
eminent  text  writer,  in  treating  of  general  or  grois  aver-    blacLu**. 
age,  observes  (a),  that  "in  no  respect  whatever  do  the 
ordinances  of  foreign  states  differ  so  much,  as  in  the 
manner  of.  settling  the  contribution  of  the  ship   and 
freight.    In  some  places,  the  ship  contributes  for  the 
whole  of  her  value  and  freight ;  in  others,  for  the  half 
of  her  value,  and  one  third  of  her  freight;  and  again, 
in  others,  both  ship  and  freight  are  to  contribute  for  one 
half*    By  the  laws  of  Kornngsbergy  Hamburg,  and  Copen- 
hagen, the  ship  is  to  contribute  for  the  whole  of  her 
valve  and  freight.    They  also  declare,  that  the  value  of 
the  ship  shall  be  that  which  she  was  worth  when  she  ar- 
rived; and  that  from  the  freight,  a  deduction  shall  be 
made  of  the  men's  wages,  pilotage,   and  such  other 
charges  as  come  under  the  name  of  petty  average,  of 
which  it  is  customary  every  where,  for  the  cargo  to  bear 
two-thirds,  and  the  ship  one.    That  the  English  writers 
upon  commerce  are  totally  silent  in  this  respect,  and  there- 
fore custom  must  be  our  guide ;  from  which  it  may  be  col- 
lected, that  the  ship,  freight,  -and  cargo  are  to  bear  an 
equal  and  proportional  part  of  what  was  so  sacrificed  for 
the  common  good.'1    So,  in  Marshall  on  Insurance  (6),  it 
is  said,  that  "  in  England,  the  ship  is  valued  at  the  price 
she.  was  worth  on  her  arrival  at  her  port  of  delivery;  and 
almost  all  foreign  states  follow  the  same  role.    That  the 
value  of  the  freight  is  the  clear  sum  which  the  ship  has 
earned,  after  seamen's  wages,  pilotage,  and  all  such  other 
petty  charges  as  come  under  the  denomination  of  petty 
averages,  are  deducted ;  of  which  the  cargo  bears  two- 
third*,  and  the  ship  the  remaining  third.    But  Stevens 
on  Average,  mentions  it  as  a  matter  of  dispute. 

(«)    See  Park  on  Iwnraaoe,  6th  •dit.  176."  (»)  Vol.  II.  2d 

edit.  545.  .    . 
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1922.  Lord  Chief  Justice  Dallas.    At  the  trial  it  warf 

^lmer       proved  for  the  plaintiffs,  by  a  most  respectable  broker, 

n     »•  that  the  loss  in  question  had  been  settled  in  the  usual 

Blackburn.  ^ 

manner;    and  on  being  asked  whether  he  considered 

them  to  be  entitled  to  gross  freight,  he  answered  in  the 
affirmative,  and  stated,  that  be  never  knew  an-  instance 
to  the  contrary,  and  that  he  never  knew  of  a-  return 
of  premium  in  a  case  of  this  description.~Anoth£r 
witness  stated,  that  he  never  heard  a  question'  of  this 
sort  ever  before  raised  or  disputed ;  that  open  policies  on 
%  freight  are  not  general ;  and  that  in  the  course  of  his 
experience  for  the  last  forty  years  he  did  not  recollect 
more  than  ten  or  twelve  instances  of  snch  a  policy  h*v« 
ing  been  effected:  and  two  other  underwriters  stated, 
that  the  account  in  question  had  been  regularly  made 
up,  according  to  the  general  practice  at  Lloyd's.  These 
latter  witnesses  were  most  experienced  underwriters,  and 
of  considerable  standing.  For  the  defendant,  other  un- 
derwriters were  called,  who  could  give  no  decided  infor- 
mation as  to  the  usage  of  adjustment  in  cases  of  this 
sort,  nor  did  they  recollect  any  instance  of  an  open 
policy  on  freight.  If,  therefore,  "the  usage  constitutes 
part  of  the  contract,  the  chief  ground  of  the  present 
motion  is,  that  the  verdict  is  against  evidence ;  bat  I 
have  no  hesitation  in  saying,  that  the  preponderating 
weight  of  testimony  was  in  favour  of  the  plaintiffs,  by 
shewing  that  the  present  mode  of  adjustment  was  thfct 
which  had  been  generally  adopted,  while,  on  the  part  of 
the  defendant,  the  evidence  as  to  such  usage  was  either 
negative  or  silent.  I  left  it  to  a  special  jury,  composed 
of  men  of  great  experience  as  merchants,  to  deter* 
mine,  in  the  first  place,  whether  they  thought  that  the 
usage  set  up  by  the  plaintiffs  was  the  known  usage  at 
Lloyd's.  Of  this  they  had  no  doubt,  and  answered  in 
the  affirmative.  It  was  contended,  however,  for  the  de- 
fendant, that  even  taking  it  for  granted  that  this  usage 
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was  established,  still  that  it  was  against  law,  as  it  teti£-  1822. 
ed  to  change  the  nature  of  the  contract  between  the  par-  pI7£er 
ties,  which  is  in  the.  nature  of  an  indemnity  only  ;  and 
that  if  the  plaintiffs  should  be  entitled  to  recover  gross 
freight,  it  would  open  a  wide  gate  to  fraud.  Whether, 
therefore*  such  usage  can  be  supported  or  not,  it  was 
certainty  set  np  in  contradiction  to  the  contract;  ajid  as 
to  the  legality  or  illegality  of  the  practice,  the  defend- 
ant proceed  no  evidence  or  authority  to  impugn  it.  I 
shall  however  abstain  from  expressing  any  opinion,  as  I 
reserved  the  point  for  the  consideration  of  this  Court. 

Mr.  Justice  Park.— I  am  of  opinion,  that  there  is  no 
ground  whatever  for  the  present  application.  The  basis 
on  whitafh  it  is  founded  is,  either  that  the  verdict  was 
against  evidence,  or  that  the  evidence  received  ought  not 
to  have  been  admitted.  Testknony,  however,  was  ad* 
doced  on  both  sides  as  to  the  usage  of  adjustment  in 
cases  of  this  description,  and  there  is  no  doubt  but  that 
the  weight  of  evidence  was  in  favor  of  the  plaintiffs.  I 
therefore  think,  that  the  jury  would  have  come  to  a  frtong 
conclusion,  if  they  had  found  the  usage  to  be  such  as 
my  brother  Bosanquet  now  contends  for ;  but  they  had 
not  only  their  own  knowledge  as  merchants  for  their 
guide,  but  the  testimony  of  able  and  experienced  under- 
writers, who  stated,  that  in  cases  of  losses  of  this  de- 
scription, the  mode  of  settling  them  was  according  to 
that  adopted  in  Abe  present  case*  Besides,  within 
my  own  recollection,  no  question  of  this  description  has 
bden  ever  raisedy  and  the  loss  .appears*  to  me  to  have 
been  settled  according  to.  the  established;  accustomed, 
and  constant  practice. 

Mr.  Justice  Bukrouoh*— Question's  of  this  description 
must  be  determined  on  an  established  ,apd  accustomed 
coarse  of  trade,  which  has  been  adopted  and  acted  on. 
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1822.  In  the  case  of  Petty  v.  The  Royal  Exchange  Assurance 
Palmer  Company  (a),  the  principles  which, are  to  be  observed  as 
Blackburn.  to  ^e  construction  of  policies  were  considered  by  Lord 
Mansfield  with  great  accuracy'  and  perspicuity.  There, 
the  insurance  was  on  the  body,  tackle,  arid  apparel  of  the 
ship ;  and  the  perils  mentioned  in  the  policy  were  the  com- 
mon perils,  viz.  "of  the  seas,  men-of-war,  fire,  &c. ;"  and 
on  the  ship's  arrival  at  her  outward  port,  the  sails,  rig- 
ging, &c.  were  taken  out  of  her,  and  put  into  a  warehouse 
.on  a  place  called  Bank-saul,  in  the  Canton  river,  and 
were  there  destroyed  by  fire.  As  the  satis,  8tc.  were  not 
on  board  at  the  time  of  the  loss,  it  was  contended,  that 
it  did  not  come  within  the  policy  ;  but  as  it  was  found 
to  be  the  universal  usage  for  ships  on  a  voyage  of  that  de- 
scription to  take  .out  their  sails,  &c.  and  put  tbsm  on 
shore  in  &uch  warehouses,  it  was  held,  that  it  must  be 
considered  in  the  same  light  as  if  they  had  remained  on 
board  the  vessel,  within  the  meaning  of  the  policy.  So, 
here,  the  course  that  has  been  adopted  appears  to  be  ac- 
cording to  the  accustomed  usage  on  policies  of  this 
description. 

Rule  refused. 

f,  *  * 

(«)  1  Burr.  341. 


Saturday, 
Not.  9th. 


Morgan  v.  Evans  and  others. 


The  Court  re-  Mr.  Serjeant  Vaughan  'applied  for  a  rule  nisi,  that  the 
the  piaintifftT  plaiotiff  might  give  security  for  costs,  on  an  affidavit, 
fo^^t^ouA  which  8tated  that  he  was  an  attorney,  and  that  although 
it  was  sworn  the  action  was  brought  in  his  name,  it  was  for  the  benefit 
solrent,  sad-     of  one  Copeland,  who  was  alone  beneficially  interested  in 

that  the  action 

was  brought  in  his  name  for  the  benefit  of  J.  «S.,  who  was  alone  beneficially  inte- 
rested in  the  result. 
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tbe  result.    That  a  distress .  had  been  levied  by  the  de-         1B22. 
feadants,  as  the  assignees  of  a  bankrupt,  on  the  goods  of      Morgan 
a  person  named  Pitt,  for  lent  doe  from  him  to  the,  bank-       ETI'Wi. 
rapt;  and  that  the  plaintiff  merely  rented  a  room  in  Pitt's 
house,  and  that  he  was  altogether  in  insolvent  circum- 
stances* 

But  the  Court  observed,  that  there  was  no  ground  for 
the  application,  and  that  even  in  the  case  of  an  uncerti- 
ficated bankrupt,  security  could  not  be  required  where  the 
action  had  been  brought  for  his  own  benefit. 

Jfc  learned  Serjeant,  therefore,  took  nothing  by  his 
motion  (a). 

'(a)  See  Field v.  Carron,  2  U.  BL  27.  Anonymous,  2  Taunt  61.  Town- 
tend  t.  Snow,  1  Marsh.  477.  S.  C.  nomine  Snowy.  Towneend,  6tmunL  123. 
Mincnin  r.  Hart,  1  Chit.  Rep.  215. 


•  Shears  and  another  v.  Wood.  Saturday, 

Not.  9th. 

This    was  an  action  on   the  case,  for  diverting   the  Where,  in  an 
water  of  a  stream  or  river  from  the  plaintiff's  mills  : —  cue fordimt- 
The  first  count  of  the  declaration  stated,  that  the  plain-  ***??*!!* 

9  r  water  from  the 

tiffs,  before  and  at  the  times  of  committing  the  grievances  piaintifiv  mills, 
by  the  defendant,  were,  and  from  thence  hitherto  have  alleged,  that 
been,  and  still  are  lawfully  possessed  of  a  certain  mill  and  tj^tJZ£nt 
premises,  situate  at  Croydon,  in  the  county  of  Surrey,  and  J"**1  »  certain 

dam  across  the 

by  reason  thereof  of  right  have  had  and  enjoyed,  and  still  stream,  and 
of  right  ought  to  have  and  enjoy  the  benefit  and  advan-  ^a^tomed" 
tage  of  the  water  of  a  certain  stream  or  watercourse  in  j^J^SuJ™1 


°  prevented  it 

the  said  county,  which  during  all  that  time  of  right  from  running 

along  its  usual 
course  to  die 
plaintiff's  mill,  and  from  supplying  the  same  with  water  for  the  necessary  working 
thereof,  as  the  same  of  right  ought,  and  otherwise  would  have  done :— Held,  that 
such  allegation  was  supported  by  proof,  that  in  consequence  of  the  dam,  the 
water  was  prevented  from  being  regularly  supplied  to  the  plaintiff 's  mill,  although 
the  stream  was  not  diverted,  as  the  dam  was  erected  above  the  mill,  and  the  water 
returned  to  its  regular  course  long  before  it  reached  the  mill,  and  there  was  no 
waste  of  water  occasioned  by  the  erection  of  the  dam. 
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1822.  ought  to  have  ran  and  flowed,  and  until  the  diversion 
SHEAR*  thereof  thereinafter  mentioned  of  right  had  run  and 
Wood.  flowed,  and  still  of  right  ought  to  run  and  flow  unto  the 
said  mill  and  premises  of  the  plaintiffs,  for  the  supply- 
ing the  same  with  water  for  the  working  and  using  there- 
of*—The  plaintiffs  then  assigned  for  breach,  that  the  de- 
fendant, unjustly  intending  to  injure  them,  and  deprive 
them  of  the  benefit  of  the  water  of  the  said  stream,  and 
hinder  them  from  working  their  mill  in  so  ample  and  be- 
neficial a  manner  as  they  had  theretofore  done,  wrong- 
fully and  injuriously  put,  placed,  and  raised  a  certain 
dam  in,  upon,  and  across  the  said  stream  or  watercourse, 
and  out,  dug,  and  made  in  aod  otit  of  the  sides  of  the 
stream  or  watercourse,  above  the  said  mill  and  premises, 
higher  in  the  stream  than  the  said  mill,  &c.  of  the 
plaintiffs,  divers  sluices,  trenches,  channels,  and  cuts  of 
great  depth  and  width,  and  kept  and  continued  the  said 
dam  in,  upon,  and  across  the  said  stream  or  water- 
course ;  and  the  said  sluices,  &c.  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto;  and  thereby*  during  all  the 
time  aforesaid,  unlawfully  and  wrongfully  diverted  and 
turned  divers  large  quantities  .of  the  water  of  the  said 
stream  or  watercourse  out  of  and  away  from  the  said 
miU  and  premises  of  the  plaintiffs,  and  stopped,  prer 
vented,  pud  hindered  the  water  thereof  from  rannkig  or 
flowing  aloqg  its  usual  course  to  the  said  mill  and  pre- 
mises, and  from  supplying  Abe  same  frith  water  for  the 
necessary  working  and  using  thereof,  as  the  same  of  right 
ought  to  have,  and  otherwise  Would  have  done,  and  that 
by  reason  tbe*e*f,  ihe  Water  of  the  said  stream  «r  water- 
omrset  sufficient  for  supplying  the  said  mill  and  pre- 
mises otf  the  plaitetiffstduciDg  all  or  any  part  of  that  time 
could  not  nor  did  run  or  flew  to  the  same,  as  the  same  of 
light  oiij^lit  to  have,  and  otherwise  would  have  done; 
and  the  plaintiffs  thereby,  for  the  want  of  such  sufficient 
water,  could  not  uae  their  said  mill,  fee.  or  follow,  use,  or 
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exercise  their  trade  or  business  therein  in  so  large,  ex  ten-         1822. 
sire,  and  beneficial  a  manner  as  they  might  and  otherwise       Shears 
wonld  have  done,  but  *ere  thereby  deprived  of  the  use       w£       - 
and  enjoyment  of  their  said  mill,  &c.  and  of  all  the  profits 
and  benefits  which  ihey  might  and  otherwise  would  have 
gained  by  carrying  on  their  basinets  therein. 

The  second  count  stated,  that  the  defendant  wrong- 
fully and  unjustly  diverted  and  turned  divers  large  quan- 
tities of  the  water  of  the  stream  out  of  and  away  from 
the  same,  and  prevented  the  water  thereof  from  running 
or  flowing  along  its  muni  coarse  to  the  plaintiffs9  mill,  and 
from  the  supplying  the  same  with  water  for  the  necessary 
working  thereof,  and  using  the  same  Us  they  ought  to 
and  otherwise  would  have  done.  The  defendant  plead- 
ed not  guilty. 

At  the  trial  of  the  cause  before  Mr.  Baron  Wood,  at 
the  last  assizes  at  Guildford,  it  appeared  that  the  plain- 
tiffs were  the  owners  of  copper  mills,  at  Merton  Bridge,, 
situate  on  the  river  Wandle ;  and  that  the  defendant  w$s 
the  owner  of  a  silk  mill,  on  the  same  river,  but  consider- 
ably higher  up  the  stream.  That  the  latter  caused  a 
dam  to  be  put  down  at  his  expAce  in  1618,  about  a  mile 
above  the  plaintiff's  mills,  which  prevented  the  water 
from  being  regularly  supplied  to  them  as  ft  was  wont  to 
do,  but  that  the  stream  was  not  diverted  in  consequence, 
as  the  water  returned  to  its  regular  course  long  before  it 
reached  the  plaintiffs'  mills,  and  that  no  waste  of  it  was 
occasioned  by  the  erection  of  the  dam  in  question,  It  was 
also  proved,  that  the  plaintiffs  had  sustained  an  injury  by 
theplaetng  of  the  dam,  as  in  the  manufacture  of  copper,  a 
regular  supply  of  water  was  always  necessary,  as  a  certain 
heat  was  continually  required  to  be  kept  up  for  the  purpose 
of  smelting,  and  going  through  the  several  processes  ne- 
cessary for  that  purpose  ;  and  that  by  the  diversion  of  the 
water  by  the  defendant  a  constant  heat  could  not  be 
kept  up.    For  the  latter  it  was  objected,  that  the  injury 
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^822.  done  to  the  plaintiffs  by  the  erection  of  the  dam  was  mis* 
Shears  described  in  the  declaration,  as  the  regular  supply  of  water 
Wood.  was  not  diverted,  but  merely  interrupted  by  such  erec- 
tion ;  and  that  as  the  water  eventually  ran  on  in  its  usual 
course  to  the  plaintiffs9  mills,  it  should  have  been  stated 
in  the  declaration,  that  it  was  irregularly  or  insufficiently 
supplied,  or  that  it  did'  not  reach  the  plaintiffs'  mills  at 
the  proper  and  usual  time,  in  consequence  of  the  erection 
of  the  dam.  The  jury  found  a  verdict  for  the  plaintiffs, 
but  the  learned  Boron  reserved  the  point  as  to  the  suffi- 
ciency of  the  declaration,  for  the  opinion  of  the  Court. 

Mr.  Serjeant  Taddy  now  moved  to  enter  a  nonsuit 
on  this  ground,  and  submitted,  that  the  evidence  did  not 
support  the  averments  that  the  water  did  not  flow  in 
sufficient  quantities,  as  it  had  been  accustomed  to  do. 

But  Mr.  Justice  Bur  rough  observed,  that  it  was  in 
fact  stated  in  the  declaration,  that  the  water  did  not  run 
to  the  plaintiffs'  mills  as  they  were  accustomed  to  have 
it.  That  is  sufficient  to  shew  that  it  did  not  come  to  them 
at  its  proper  and  usual  times,  or  as  it  ought  to  have 
done ;  and  it  was  pioved,  that  it  did  not  come  to  their 
mills  in  a  sufficient  quantity,  as  it  formerly  used  to  do. 
That  fact  was  sufficient  to  support  the  plaintiffs'  declara- 
tion. Besides,  this  is  a  mere  technical  .objection,  jand 
does  not  go  to  the  merits  of  the  case ;  and  at  all  events 
ought  not  to  be  allowed  after  verdict..  f 

Lord  Chief  Justice  Dallas  and  Mr.  Justice  Park 
concurring. 

Rule  refused  (a). 


(a)  But  tee  OrifiUu  r.  Afm-smn,  6  Price,  1,  where  it  was  held,  that  a 
com*  for  diverting  and  turning  a  stream  of  water  was  not  supported  by 
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proof  of  penning  back  and  checking  it,  whereby  it  was  made  to  overflow  the  i  S22. 

plaintiff  'a  meadow  ;  and  the  Court  of  Exchequer  there  held,  that-ia  actions  v~-v~' 

of  this  nature,  it  was  necessary  that  the  count  should  be  so  framed  as  to  meet 
the  particulars  of  the  met  with  distinctness  and  certainty :  and  in  Flu- 
rimmtr.  Ingto,  5  Taunt.  534,  where  the  declaration  stated,  that  the  de- 
fendant wrongfully  placed  and  continued  a  heap  of  earth,  whereby  the  re- 
fuse water  was  prevented  from  flowing  away  from  his  house  down  a  ditch 
at  the  back  thereof  i  and  it  was  proved,  that  the  heap  was  not  originally 
placed  ao  as  to  obstruct  the  water,  but  that  is  process  of  time  earth  from 
the  heap  was  trodden,  and  fell  into  the  ditch,  and  obstructed  it ;  it  was  held 
to  be  a  fatal  variance. 


'  JBaxbr  t>.  Buckle  and  others.  Monday* 

Nov.  11th. 

This  was  an  action  of  assumpsit,  for  sails  and  other  rig-  Where  atrades- 
ging  famished  to  the  ship  Eliza,  of  which  the  defend-  dlrfor  Inv  of " 
ants  were  owners.  ^!!S!!™?f 

tne  equipment 
At  the  trial  of  the  cause,  before  Lord  Chief  Justice  of  a  vessel, 

Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Term,  rigging,  or  re- 
it  appeared  that  the  plaintiff  was  a  sail-maker ;  and  the  £^2^ is,°to7 
only  question  was,  whether  the  sails  and  other  rigging,  J??™  •?■•  °^" 
for  which  this  action  was  brought,  were  furnished  by  and  the  mere 
him  on  account  of,  or  by  the  order  of  the  defendants,  ship,  without  a 
It  appeared  that  the  ship  originally  belonged  tp  one  %fflb™m 
Longster,  who  conveyed  his  interest  in  her  to  the  de-  tnffident  to 

render  an 

fendants  by  bill  of  sale,  and  they  afterwards  tendered  her  owner  liable  for 
to  the  Transport  Board  for  a  voyage,  on  which  she  pro-  STherexcoun^ 
ceeded  shortly  after  the  sails  were  furnished,  and  they  ?°* doCi **** 

J  v  j    tach  any  obli- 

also  acted  as  owners.     Longster  was  called  as  a  witness  gatlon  on  a 
for  them,  who  proved  that  the  contract  for  supplying  the  mavfyassuch, 
sails  was  made  by  the  plaintiff  with  him,  and  not  the  de-  ^*  ^J1™^. 
fendants  ;  when  it  was  objected  for  the  plaintiff  that  the  ship  comes 
such  contract  did  not  exclude  him  from  his  right  to  re-  possession. 
cover  against  them,  as  they  were  beneficially  interested  JJjjf^^. 
at  the  time  it  was  made.    Besides,  the  entire  legal  pro-  pnai  owner 

e      r         had  assigned  all 

his  interest  in  a  vessel  to  the  defendants  by  bill  of  sale,  and  the  plaintiff  furnished 

-   ^  sails  and  rigging  by  order  of  the  former,  to  whom  alone  credit  was  given ;  Held, 

that  the  plaintiff  could  not  maintain  an  action  against  the  defendants  to  recover  the 

price  of  the  goods. 
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1822.        perty  iii  the  ship  had  passed  to  diem  from  L<mg$ter,  the 
baker       original  owner,  and  the  plaintiff  had  every  reason  to 
Buckle,      beljeve  that  the  goods  were  famished  on  their  account. 

His  Lordship,  however,  was  of  opinion,  from  the  tes- 
tinftooy  of  Lotgiler,  that  the  credit  was  given  by  the 
plaintiff  to  him  personally,  and  not  the  defendants,  and 
accordingly  directed  a  nonsnit ;  but  leave  was  given  to 
move  to  set  it  aside,  if  the  Court  should  be  of  a  different 
opinion. 

Mr.  Serjeant  Lens  now  moved  accordingly,  and  that 
a  verdict  might  be  entered  for  the  plaintiff  for  the  suai 
of  9£9f.  4*.  3</,,  being  the  amount  of  the  articles  fur- 
nished. 

Le*d  Chief  Justice  Dallas.— The  question  in  cases  of 
this  description  is,  to  whom  credit  is  given?— And  the 
obligation  must  follow  the  party  to  whom  such  credit  is 
given,  and  with  whom  is  the  privity  of  contract.  There- 
fore the  credit  given  by  a  tradesman  in  any  of  the  requi* 
sites  of  a  vessel,  as  stores,  repairs,  sailors9  wages,  fcc 
attaches  no  obligation  upon  a  mortgagee,  merely  as 
such ;  for  be  derives  no  profit  until  the  ship  comes  into 
,  his  possession :  she  is  merely  his  security,  and  nothing 
more*.  Here  Longtter,  the  original  owner  of  the  vessel, 
proved  at  the  trial,  that  the  plaintiff  gave  him  personal 
credit;  that  the  sails  were  ordered  on  his  account ;  that 
the  bill  for  their  amount  was  delivered  to  him  ;  and  that 
he  was  applied  to  by  the  plaintiff  for  payment,  eighteen 
months  after  they  had  been  furnished;  and  that  the 
usual  credit  allowed  in  such  cases  was  twelve  months 
only*  It  further  appeared,  that  although  the  plaintiff 
had  applied  to  the  defendants  for  payment  after  the  bill 
of  s^e  had  been  executed,  still,  that  LongUer  had  since 
employed  the  plaintiff  on  his  own  account,  and  -that  the 
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latter  liad  no  reason  to  believe  that  hangUtr  waa  not  the 
owoer  of  the  vessel  at  the  time  the  sails  were  furnished. 
I  therefore  think,  there  v  no  ground  whatever  for  the  pre* 
sent  application. 
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Mr.  Justice  Park^I*  has  becii  decided  in  Several 
modern  cases,  that  a  person  on  whoee  account  a  contract 
is  really  made,  although  he  be  not  the  legal  owner  of  a 
vessel,  is  liable  for  necessaries  supplied  to  her ;  and  the 
latest  decision  on  this  subject  is  that  of  M'lver  y.  Hum- 
ble (a,).  That  case  wa3  determined  entirely  o?  the  privity 
of  contract  between  the  parties ;  *nd  it  appeared  that  the 
goods  were  not  furnished  on  the  credit  of  the  defend  wta, 
but  on  that  of  the  original  owner.  So  here,  there  was 
no  personal  engagement  or  contract  between  the  plaintiff 
and  defendants;  and  I  therefore  think  that  the  former 
was  properly  called  at  tfc  trial. 


Mr.  Justice  Burbovgh  concurring, 


Rule  refused  (A). 


(«}  16  East,  169. (6)  See  Abbott  on  Shipping,  4th  edit  20,  2L 

S.  P.    Holt  on  Shipping,  Vol.  1,  351-2-3.     See  alio  Dowxm  r*  Leake, 
1  Dow.  &  Ryl.  N.  P.  C.  52. 


TUCSBV  *..  YBArWtU.. 


Wednesday, 
Not.  13th. 


This  was  an  action  of  trespass,  for  breaking  and  enter-  Where,  in  an 
in&  the  plaintiffs  close,,  and  subverting  his  soil  \  to  which  paw,  the  de- 
the  defendant  pleaded,  first,  not  guilty;  secondly,  that  ff^l£^ 
one   Honor  Bowdm,  being  sejsed  in  fee  of  the  close,  pleas,  jastify- 

way  for  himself  and  his  servants,  and  with  hones,  «ad  a  19m  right  for  himself,  and 
his  servants  with  hones,  omitting  die  word  "  and  ;"  Held,  that  as  those  pleas  in- 
volved questions  of  distinct  and  separate  rights,  the  Court  would  not  refer  it  to  the 
ProihoBOtary  todefermma  whether  the  litter  should  be  struck  out  as  being  unneces- 
sary and  irrelevant. 
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1822.  conveyed  it  to  the  plaintiff,  reserving  a  right  of  way  to' 
Thicket  the  defeodant ;  thirdly,  that  the  way  formerly  used  by 
Yeandau..  *he  defendant  had  been  altered  or  diverted  by  the  plain* 
tiff;  fourthly  and  fifthly,  as  to  the  old  and  new  ways, 
that  the  defendant  had  a  right  to  go,  return,  pass  and  re- 
pass, for  himself  and  his  servants,  and  with  horses ;  and 
sixthly,  and  lastly,  that  he  had  a  like  right  for  himself 
and  his  servants  with  horses,  omitting  the  word  and. 

Mr.  Serjeant  Pell,  on  a  former  day  in  this  Term,  had 
obtained  a  rale,  calling  on  the  defendants  to  shew  cause 
why  it  should  not  be  referred  to  the  Prothonotary  to  con- 
sider the  six  several  special  pleas,  and  determine  whether 
the  two  last  should  not  be  struck  out,  as  being  super- 
fluous and  irrelevant. 

v  .... 

Mr.  Seijeant  Le$u  now  shewed  cause,  and  submitted, 

that  those  pleas  varied  substantially  from  the  fourth  and 
fifth ;  as  they  not  only  raised  different  issues,  and  dis- 
closed different  grounds  of  defence,  but  gave  the  defend- 
ant distinct  and  different  rights.  He  might  have  a  way 
of  necessity  when  he  went  with  horses,  although  he  and 

•  his  servants  might  have  another  way  if  they  went  on 
foot.  By  the  two  former  pleas,  therefore,  he  might 
justify,  going  either  on  foot  or  on  horseback ;  but  by  the 

.  two  latter  he  could  not  do  so,  unless  he  went  with  horses. 
At  all  events,  the  question  raised  by  the  whole  of  the 
pleadings  involves  a  case  of  so  much  doubt  and  Aicety, 
that  although'  the  Court  have  a  discretionary  power  to 
order  superfluous  pleas  to  be  struck  out,  still  that  it 
ought  not  to  be  exercised  in  a  case  of  this  description. 

The  Court,  considering  that  the  two  last  sets  of  pleas 
involved  questions  of  distinct  and  separate  rights,  or- 
dered the  rule  to  be 

Discharged  without  costs. 
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COLE  V.  GlLL.  Wednesday, 

Not.  13tb. 

JVJr.  Serjeant  Lens,  on  a  former  day  in  this  Term,  had  where  a  role 
obtained  a  role  nisi,  that  the  judgment  which  had  been  3J|^^?" 
entered  up  on   the  warrant  of  attorney  given  in  this  tingasideawar- 
cause,  and  the  execution  issued  thereon,  might  be  set  and  judgment 
aside,  and  the  instrument  delivered  up  to  be  cancelled ;  stored  up     ° 
on  an  affidavit  of  the  grantor,  that  it  was  given  to  secure  JS*0?'  ?n  JJ* 
a  loan  which  was  usurious,  and  which  amounted  to  the  grantor,  that  it 
rate  t>f  25/.  per  cent,  on  the  sum  actually  advanced.  to  secure  a""* 

loan  which  was 
grossly  usuri- 

Mr.  Serjeant  Pell  now  shewed  cause,  on  an  affidavit  ous,  and  whicji 

*.    i  1.1  it  '3  affidavitwaa 

of  the  grantee,  which  completely  negatived  every  ma-  completely  an- 

terial  fact  stated  in  that  of  the  grantor.  %SL!%£* 

Court  refused 
to  direct  an 

Mr.  Serjeant  Lens  and  Mr.  Serjeant  Vaughan,  in  sup-  issue;  anddisi 
port  of  the  rule,  submitted,  that  as  the  affidavits  by  those  ^  wuh  costs. 
parties  were  wholly  contradictory  in  terms,  the  real  facts  of 
the  case  coold  only  be  arrived  at,  by  the  Court's  directing 
them  to  be  tried  in  an. issue ;  and  more  particularly  so,  as 
it  was  quite  evident  that  either  the  grantor  or  grantee  had 
been  guilty  of  perjury.  The  affidavit  of  the  latter  did  not 
of  itself  furnish,  so  complete  and  conclusive  an  answer,  as 
to  shut  the  door  agakist  further  enquiry  by  a  Jury ;  and  if 
an  affidavit  of  one  person,  in  answer  to  that  of  another,  be 
suspicious  on  the  face  of  it,  the  Court  may  direct  an  is- 
sue, to  have  the  real  merits  of  the  case  sifted  into,  so 
that  justice  may  be  administered  to  the  party  who  might 
be  ultimately  entitled  to  it. 

Lord  Chief  Justice  Dallas. — It  has  been  admitted, 
that  the. affidavit  in  support  of  this  motion  has  been  sub- 
stantially answered;  the  rule,  therefore,  cannot  be  made 

VOL.  vn.  2  A 
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1025.        absolute  on  the  terms  as  prayed ;  and  the  only  ques- 
*£££       tion  is,  whether  it  shall  be  suspended  or  discharged ;  and 
*•  if  so,  on  what  terms  ?   The  general  rule  is,  that  the  person 

who  swears  last,  is  entitled  to  belief;  as  in  all  probability 
truth  may  be  elicited  from  him.  At  aH  events,  for  the 
sake  of  convenience,  thfe  rule  ought  not  to  be  departed 
from;  for  if  the  last  swearer  may  be  answered,  there 
would  be  no  end  to  affidavits.  If  a  party  make  an  ap- 
plication on  affidavit,  which  is  folly  or  satisfactorily 
answered,  il  is  in  the  discretion  of  the  Court  to  discharge 
the  motion  with  or  without  costs.  Although  it  has  been 
admitted  that  the  affidavit  of  the  grantor  has  been  in 
substance  answered,  still,  it  is  said  that  there  is  suspi- 
cion enough  contained  in  that  of  the  grantee  to  induce 
the  Court  to  direct  an  issue,  in  order  that  the  merits  of 
the  case  may  be  arrived  at.  This,  however,  would  apply 
to  other  cases  than  those  founded  on  warrants  of  attor- 
ney. If  the  affidavit  of  the  grantee,  in  answer  to  that  of 
the  gtantor,  be  true  in  Substance,  it  cannot  be  said  that 
an  issue  i*  necessary  from  the  nature  of  the  ease.  If  it 
were  so,  it  might  be  required  in  almost  every  other  instance. 
It  il  true,  there  may  be  cages  where  it  is  necessary  to 
grant  an  i**ue ;  bat  they  mast  not  only  be  strong  in 
thetntelves,  but  so  dear,  that  the  Court  can  entertain  no 
real  or  tabsuntial  doubt.  1  have  no  hesitation  in  saying, 
that  the  present  cannot  be  assimilated  to  cases  of  that 
description.  The  onut  of  answering  the  application  was 
thrown  on  the  grantee,  find  he  had  broadly  and  satisfactorily 
answered  the  affidavit  on  which  it  was  founded ;  and  al- 
though affidavits  might  have  been  made  by  other  parties, 
it  does  not  appear  to  me  that  any  new  light  can  be 
thrown  on  the  subject,  even  if  an  issue  were  directed. 

Mir.  Justice  Pabk.— I  entertain  no  doubt  whatever  on 
this  point ;  and  if  the  present  rule  were  made  absolute, 
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every  parly  who  has  executed  a  warrant  of  attorney        1822. 
might  apply  to  the  Court  to  set  it  aside,  on  the  ground        cols' 
of  usury:  and  even  if  such  application  were  fully  and  r* 

satisfactorily  contradicted,  they  might  insist  on  being 
entitled  to  an  issue.  That,  however,  is  entirely  contrary 
to  practice :  the  motion  is  founded  on  the  affidavit  of 
the  grantor  alone,  and  appears  to  me  to  be  fully  and  sa- 
tisfactorily answered  by  that  of  the  grantee.  I  there- 
fore am  of  opinion,  that  this  rule  must  be  discharged 
with  costs. 

Mr.  Justice  Burrotjoh.— No  Court  has  ever  directed 
an  issue  under  circumstances  similar  to  the  present.  The 
affidavit  of  the  party  applying  to  have  the  security  set 
aside  has  been  most  fully  answered  by  that  of  the  party 
resisting  it;  and  if  he  has  sworn  falsely,  the  former  may 
have  his  remedy  against  him,  by  indicting  him  for  per- 
jury. If  an  issue  were  directed,  neither  of  these  parties 
could  be  examined ;  and  although  it  may  appear  suspi- 
cious on  what  terms  the  warrant  of  attorney  was  given, 
the  answer  of  the  grantee  appears  to  me  to  be  not  only 
satisfactory,  but  altogether  conclusive. 

Rule  discharged  with  costs  (a). 


(a)  Bat  see  Bdmtnutm  ▼.  PopKn,  1  Bos.  k  Pal.  270,  where  the  Court  set 
aside  a  warrant  of  attorney  and  judgment  giren  to  secure  a  loan,  which  was 
sworn  to  be  usurious,  In  order  to  firing  the  question  of  usury  before  s  Jury. 
See  also  liimdk  r.  CfBriem,  1  Taunt.  413. 


fcAft 


■■  '^  ' 


356  CASKS  IN  MICHAELMAS  TERM, 

1822. 

Wednesday,  FtJRNIVAL  and  HARDY  V.  WESTON. 
Not.  13tfa. 

The  Conn  win  MB.  Serjeant  Vaughan  applied  for  a  rule  calling  on  the 

please  giTcn  defendant  to  shew  cause,  why  the  release  which  had  been 

jLSSiftto?  given  in  evidence  at  the  trial  of  this  cause,  might  not 

defendant  after  be  get  agide   or  be  delivered  up  to  be  cancelled.    He 

action  brought,  *                                          *                            _      -         , 

unless  fraud  founded  his  motion  on  affidavits,  which  stated,  that  tbe 

StobUahed'X  action  was  commenced  by  both  the  plaintiffs,  who  are  in 

for^ti?*™"  partnership  as  corn-factors,  against  the  defendant,  for 

plaintiff*  (as  having  falsely  represented  that  they  were  in  insolvent  Co- 
partners) in-  °            J       *                                   *           ,     .    ,       ,         ,    A 

atructed  their  cumstances,  in  consequence  of  which  their  bankers  naa 
Atrial  called  upon  them  for  the  payment  of  the  balance  of  an  ac- 
count due  to  them  from  the  plaintiffs,  and  refused  to 


attorney  to 
proceed f 


brought  by 


them  against     make  them  further  advances,  and  that,  a  commission  or 
formlwepre-     bankruptcy  was  afterwards  issued  against  them.    That 

their1 IShSS,  &e  cau*e   came   on   for  tTial   at  ^  la8t  aSSize8  for  ^ 

Sf  a  {*h  trial"  county  of  Stafford,  when  a  release  was  given  in  evidence 

one  of  them    '  by  the  defendant  from  the  plaintiff  Hardy,  dated  on  the 

5  AeEd7fcnE  16th  July  last,  being  ten.days  only  before  the  cause  was 

^too^edge  tried»  and  whict  had  beeD  8iven  hy  him  to  the  defendant 
of,  or  commu-  without  the  knowledge  or  concurrence  of  the  plaintiff's 

such  attorney,  attorney,  whom  he  had  faithfully  promised,  a  few  days 
f«sed°tointer-  before,  to  procure  the  attendance  of  witnesses,  in  order 
fere-  to  proceed  with  the  trial. — The  learned  Serjeant  contend- 

ed, that  the  release  operated  as  a  fraud  between  the  par- 
ties, and  was  a  surprise  on  the  attorney,  who  bad  paid  the 
greater  part  of  the  costs  of  the  action  out  of  his  own  pocket, 
and  he  referred  to  the  late  case  of  Innell  v.  Newman  (a), 
where  a  husband  and  wife  lived  separate  under  a  deed,  by 
which  be  stipulated  that  she  should  enjoy,  as  her  separate 
property,  all  effects  which  she  might  acquire,  and  that  he 

|a)  4  Barn,  and  Aid.  419. 


Weston. 
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would  not  do  any  act  to  impede  the  operation  of  thai  deed ;         1822. 
and  the  wife  having,  as  executrix  of  J.  S.,  commenced      F^v~^ 
an  action  on  a  promissory  note  against  the  defendants,  »• 

in  the  names  of  her  husband  and  herself,  the  husband  re- 
leased the  debt,  which  release  was  pleaded  puis  darrien 
continuance,  the  Court  of  King*  Bench  ordered  such  plea 
to  be  taken  off  the  record,  and  the  release  to  be  given  up 
to  be  cancelled.  So,  here,  the  release  given  by  Hardy 
was  a  fraudulent  and  wrongful  act,  and  ought  not  .to  be 
allowed  so  as  to  be  available  to  the.  defendant. 

.  But  the  Court  observed,  that  there  could  be  no  doubt 
but  that  one  of  two  plaintiffs  might  release  the  action ; 
that  unless  fraud  could  be  imputed  by  direct  evidence  to 
the  defendant,  as  well  as  the  plaintiff  Hardy,  they  could 
not  interfere;  that  this  case  was  distinguishable ; from 
that  of  Innell  v.  Newman,  as  there,  the  release  given  .by 
the  husband  was  most  clearly  in  fraud  of  the  deed  of  se- 
paration. There  too,  the  husband  was  only  named  as 
plaintiff  for  conformity  ;  and  if  he  had  been  allowed  to 
release  the  debt,  it  would  be  a  fraud  on  the  person  hav- 
ing an  interest  under  the  will  of  the  wife's  testator. 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion  (a). 

(«)  See  Arion  r.  Booth,  ante,  Vol.  IV.;  192,  where  all  the  prerioQi  cases 
itlaim  to  this  subject  are  collected. 
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Thursday,  PriDDKB  V.  CbOPBK. 

Nor.  14th. 

The  rule  e.  T-    Mb.  Serjeant  Hullo  ck,  on  a  former  day  in  this  Term, 
xequkes  that  all  obtained  a  nil  e  nisi,  that  the  capiat  ad  respondendum  which 

notices  shall  he  jja(j  j^^  jssued  jn  this  cause,  and  all  the  subsequent 
given  before  J  n 

mine  o'clock  at    proceedings  thereon,  might  be  set  aside  for  irregularity; 

e^endtopro^    on  the  grouiid,  that  the  writ  had  not  been  served  nn- 

^'tewLd    til  half  Pa8t  n,ne  °'elock  at  nighk  5  and  he  referred  to  the 

at  any  how.       rule  Easter  Term,  10  Geo.  %  by  which  it  is  ordered,  that 

"  all  declarations  and  pleadings  shall  be  delivered!  all 

demands  thereof  made,  and  all  notices  given,  before  nine 

o'clock  in  the  evening/' 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  con- 
tended, that  this  case  did  not  Ml  within  that  rule :  that 
there  was  a  clear  distinction  between  service  of  process 
and  service  of  notices ;  for  that  unless  the  former  could 
be  served  at  any  hour,  it  might  deprive  the  plaintiff  of  the 
only  opportunity  he  might  have  of  serving  the  defend- 
ant. 

The  Court  being  of  opinion  that  service  of  process  was 
not  within  the  rule  of  Court,  which  extended  only  to 
notices,  and  that  the  service  of  the  former  must  be  con- 
sidered in  the  same  light  as  an  arrest,  which  may  be 
made  at  any  time ;  ordered  the  rule  to  be 

Discharged  with  costs  (a). 

(«)  SeeS.  P.  K.B.  Ammymtm,  2  Chit.  357.  Uplon  y.  Afac**uuy  I  T*>*- 
&RyM72. 
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1822. 


HVQGBTTt/.  PaB&IN.  No^4th 

Mr*  Serjeant  *WAa/i,  on  a  former  day  in  this  Term,  Where  the  de- 

*  -  •      ,  fondant  obtain* 

had  obtained  a  rule  ww,  that  the  capiat  ad  Titpondtndiua  ©a  a  rule  to 
which  had  been  issued  in  this  cause,  wight  be  quapbed*  SnThe^und 
and  the  subsequent  proceedings  thereon  set  aside,  /and  ^'L^fJ^r 
that  the  plaintiff  might  pay  the  defendant  the  posts  of  attorney  waa 
this  application;  on  the  ground  that  the  name  of  the  the  copy  served 
plaintiff's  attorney  was  not  indorsed  on  the  back  of  the  SLtt^te222r 

copy  of  the  writ  which  had  been  served  on  the  defend"  such  mle were 

(coextensive, 

ant.  as  the  writ  itself 

was  good;  and 
asit  wasneces- 

Mr.  Serjeant  Hulfock  now  shewed  cause,  and  submit-  ^^^  tP- 
ted  that  although  there  might  be  an  irregularity  in  the  pearand oppose 

*ii    i  .    .       mil  i  .i  .  the  rule  in  sup- 

COpy,  still  the  writ  itself  could  not  be  set  aside,  as  it  was  portof  bis  writ, 

not  bad  on  the  face  of  it;  and  the  raofion,  therefore,  SSedSJer- 

sbould  have  been  confined  to  the  service  alone.    That  the  **<*  °.*fT  to  be 

,    '       .  .  *      .         set  aside,  on 

words  of  the  statute  2  Geo.  2,  c.  23,  s,  22,  which  requires  payment  of 
the  name  of  the  plaintiff's  attorney  to  be  indorsed  on  the  defendant. 
writ  and  copy,  are  merely  director,  and  that  dye  omis- 
sion of  such  name  on  the  copy  served,  has  x?nly  the 
effect  of  avoiding  the  service-  In  Bhekhatt  v,  Gwi4  (*), 
where  an  application  was  made  to  stay  proceedings  be- 
cause the  attorney's  name  was  not  indorsed  on  the  copy  of 
the  process  served  on  the  defendant,  as  required  by  that 
statute,  the  Court  refused  the  motion,  because  it  did 
not  concern  the  parties  so  as  to  make  the  process  void ; 
bat  said  that  the  attorney  who  sued  it  out,  might  be  cen- 
sured for  not  pursuing  the  direction  of  the  act.  In  Giv- 
jan  v.  Let  (b),  it  was  moved  to  set  aside  a  writ  of  capias 
for  irregularity  in  the  notice,  because  the  year  was  not 


<«)  Cas.  Prat  C.  ?.  IM.  ■  (I)  *  T*sat-«ll. 
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1922.  written  in  words  at  length;  and  Lord  Chief  Justice 
Gibbs  there  observed,  that  "  upon  the  reason  of  the 
thing,  as  well  as  npon  authority,  the  service  of  the  writ, 
not  the  writ  itself,  (for  the  writ  was  right,  and  the  English 
notice  only  was  wrong),  was  bad ;  and  that  the  rale  most 
be  altered  accordingly  :  and  as  the  rule  was  drawn  np  for 
setting  aside  the  writ,  it  became  necessary  for  the  plain- 
tiff to  appear  and  defend  his  writ,  which  was  not  vicious; 
and  therefore  that  the  defendant  was  not  entitled  to  his 
costs/'  That  distinction  is  precisely  in  point ;  and  here 
the  writ  itself  is  equally  right  and  regular,  as*  in  Grojan 
v.  Lee. 

Mr.  Serjeant  Vaughan,  in  support  of  the  rule,  submit- 
ted, that  the  writ  was  vicious  in  itself,  and  must  be  con- 
sidered as  a  nullity,  as  the  terms' of  the  statute  2  Geo.  2, 
c.  23,  had  not  been  complied  with ;  that  the  indorse- 
ment of  the  name  of  the  attorney  was  absolutely  required 
by  that  statute,  as  it  afforded  the  party,  on  whom  a  copy 
of  a- writ  was  served,  an  opportunity  of  saving  any  far- 
ther expense,  as  be  might  immediately  apply  to  the 
plaintiff's  attorney  and  settle  the  action,  so  as  to  render 
further  proceedings  unnecessary ;  and  it  was  impossible 
he  could  know  the  form  of  the  writ,  but  by  the  copy 
served  on  him. 

But  the  Court  observed,  that  the  writ  itself  was  good, 
and  that  the  service  only  was  wrong ;  and  that  the  mere 
neglecting  to  subscribe  the  name  of  the  plaintiff's  attor- 
ney on  the  copy  of  the  writ,  did  not  vitiate  the  writ  itself; 
and  as  it  was  sought  to  be  set  aside,  it  was  necessary  for 
the  plaintiff  to  appear  and  oppose  the  motion  in  support 
of  his  writ.  But  that  if  it  had  been  merely  made  to  set 
aside  the  service,  it  would  not  have  been  necessary  for 
him  to  do  so.  As,  therefore,  the  defendant  had  required  too 
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much,  the  Court  made  the  rule  absolute  to  set  aside  the  1822. 

service  of  the  writ  and  subsequent  proceedings  thereon,  Hoookt* 

on  payment  of  costs  by  the  defendant  {a).  Pamm 

Rule  absolute  accordingly. 

(a)  See  1  Ttdd'a  Practice,  7th  edit.  181. 


Db  Montbllano  (Duke)  v.  Garciab.  xTFril!ryi 

v  '  Nor.  15th. 

Mr.  Serjeant  Lens,  on  a  former  day  in  this  Term,  After  a  defend- 
obtained  a  rule  nisi,  that  the  proceedings  in  this  cause  uken^acwpt 
might  be  staid,  until  the  plaintiff  should  give  security  for  «tort  notice  of 
costs,  be  being  a  foreigner,  and  residing  out  of  the  juris*  require  security 
diction  of  the  Court.  the  plaintiff, 

a  foreigner  re- 
siding abroad. 

Mr.  Serjeant  Taddy  now  shewed  cause,  on  an  affidavit, 
which  stated  that  the  plaintiff  was  the  late  Ambassador 
from  the  court  of  Spain.  That  the  action  had  been  com- 
menced in  January,  1817;  and  that  in  Easter  Term  in 
that  year,  the  defendant  had  obtained  a  Judge's  order 
for  time  to  plead,  on  the  usual  terms  of  pleading  issuably, 
and  taking  short  notice  of  trial.  That  the  plaintiff  sued 
in  the  character  of  executor;  and  that  the  cause  had 
been  delayed  from  bis  having  been  unable  to  obtain  the 
probate  of  the  will  under  which  he  was  appointed,  until 
January  last,  when  notice  of  trial  was  given,  and  the 
plaintiff-  was  entitled  to  sign  judgment  in  the  Easter 
Term  following.  Under  these  circumstances,  the  learned 
Serjeant  submitted,  on  the  authority  of  Muller  v.  Ger- 
non(a),  and  Steel  v.  Lacy  (b\  that  the- defendant  could 
not  compel  the  plaintiff  to  give  the  security  required, 

(«)  3  Taunt.  272. >{b)  Ibid.  273,  *. 
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after  be  had  himself  undertaken  to  accept  short  notice 

Dukede         of  trial. 

MONTBLLANO 

Gaecias.  jjjg  court  being  of  opinion  that  these  cases  were  pre- 

cisely in  point,  ordered  the  rule  to  be 


Discharged  (a), 

(«)  See  The  Duke  de  ManieUanor.  ChUtim,  5  Maul,  ft  Selw.  563,  where  the 
Court  of  King* §  Bench  would  not  compel  the  plaintiff,  a  foreign  Ambas- 
sador, to  give  such  security. 


Friday,  Christib  v.  Walker  and  four  others  (a). 

Not.  15th. 
Where  the  Mb.  Serjeant  Huttock  moved  that  an  exonereiur  might 
ajolntttiise  c5  De  entered  on  the  bail-piece  in  this  cause;  on  ap  affidavit 
fi?l^fa8dan l  w^*c^  8tated  tnat  a  hailable  capiat  ad  respondendum  wa* 
issued  against  the  defendant  Walker  alone,  on  which  he 
was  arrested  at  the  suit  of  the  plaintiff,  and  that  bail  above 
were  duly  put  in  and  perfected ;  that  a  declaration  was 
afterwards  delivered  as  against  him  together  with  the 
four  other  defendants,  against  whom  serviceable  process 
only  had  been  issued ;  and  that  the  plaintiff  was  pro- 
cess againsrthe  ceeding  to  judgment  in  a  joint  action  against  them  all. 
all  the  fire  de-  It  also  appeared,  that  the  affidavit  to  hold  to  bail  was 
namedhiTbe6    against  the  defendant  Walker  and  the  four  others  jointly, 

tobaiP  wd°Jd  and  luat  he  on,y  was  name<*  in  tlie  bail -piece.     Under 
declaration  was  these  circum stances,  the  learned  Serjeant  contended,  that 

delivered,  in 

which  they  were  all  included  •  but  the  ball -piece  was  taken  in  the  name  of  the  defend- 
ant only,  against  whom  bailable  process  had  Issued ;  the  Court  refused  to  enter  an 
exonereiur  on  the  bail-piece,  as  there  was  no  variance  between  the  process  and  de- 
claration ;  on  the  grounds  that  the  plaintiff  might  sue  out  bailable  process  against  one 
defendant,  and  serviceable  against  other*  :  that  four  only  could  beiactafed  tm  one 
writ ;  that  the  bail-piece  roust  agree  with  the  writ  under  which  the  one  defendant  waa   I  \ 

arrested  ;  and  that  the  affidavit  of  debt  corresponded  with  the  declaration  whfekfcad 
been  delivered  as  against  all. 


sued  out  bail 
able  process 
against  one 
alone,  under 
which  he  was 
arrested  and 
put  in  bail,  and 
afterwards 
sued  out  ser- 
viceable pro- 


(«)  SeeS.C.  ante,  page  301. 
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an  the  plaintiff  bad  declared  and  proceeded  against  the  1822. 
five  defendants  jointly,  it  was  a  different  cause  of  action  camum* 
from  that  expressed  in  the  writ  under  Which  the  defend*  walks* 
ant  Walter  was  arrested,  as  he  was  there  named  alone ; 
and  consequently,  that  the  bail  which  had  been  put  in 
for  him,  were  altogether  discharged.  In  De  La  Cour  v. 
Read  (a),  where  the  affidavit  of  debt  stated,  that  the  de- 
fendant was  indebted  to  the  plaintiff  as  acceptor  of  three 
several  bills  of  exchange,  and  the  plaintiff  declared 
against  him  in  covenant ;  he  was  discharged  on  entering 
a  common  appearance,  on  the  ground  of  a  variance  be* 
tween  the  declaration,  writ,  and  affidavit.  In  Kerr  v. 
Sheriff  {If)  the  defendant  was  discharged  on  entering  a 
common  appearance,  as  the  writ  was,  that  be  should 
answer  "  in  It  certain  plea  of  tre*pa$s  on  the  case  on  pro- 
mises," and  the  declaration  Was  framed  in  debt.  And  in 
Spalding  v.  Mure  (e),  where  the  defendant  was  held  to 
bail  on  an  affidavit  of  a  debt  due  from  three  defendants, 
as  surviving  partners,  and  the  declaration  being  for  a 
debt  due  from  the  three  defendants  alone ;  he  was  dis- 
charged on  filing  common  bail.  In  Tetherington  v.  Gold- 
ing  (d),  the  bail  were  discharged,  where  the  affidavit  of 
debt  was  in  assumpsit,  and  the  declaration  in  trover ;  and 
in  Wilks  v.  Adcock  (e),  where  an  affidavit  to  hold  to  bail 
stated  that  the  debt  arose  "  on  a  bill  of  exchange/'  and 
the  instrument  declared  on  appearing  not  to  be  a  bill, 
the  Court  ordered  the  bail-bond  to  be  given  up  to  be 
cancelled,  on  the  defendant's  filing  common  bail.  So 
here,  there  was  a  variance  between  the  writ  and  affidavit 
to  hold  to  bail,  and  declaration ;  as  by  the  former,  the 
action  was  commenced  against  the  defendant  Walker 
alone,  and  the  plaintiff  afterwards  proceeded  as  in  a  joint 
action  against  him,  together  with  the  four  others. 


(«)  2  H.  B1.278. (*)  2Boi.  &PuL  358. (c)  6  Term  Rep.  363. 

——(J)  7  Term  Rep.  80.— (t)  8  Term  Rep.  27. 


Walker. 
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1822.  Lord  Chief  Justice  Dallas.— The  affidavit  to  hold  to 

c^^e  bail  in  this  case,  was  against  the  defendant  Walker  and 
four  others ;  and  the  plaintiff  declared  against  them  all : 
but  the  writ  under  which  Walker  was  arrested,  was  against 
him  only.  It  is  quite  clear,  that  if  several  persons  be 
jointly  indebted  to  a  plaintiff,  he  may  cause  one  of  them 
to  be  arrested/  and  issue  serviceable  process  against  the 
others.  Here,  too,  it  appears,  that  the  bail-piece  fol- 
lowed the  writ,  which  was  against  ,the  defendant  Walker 
alone.  I  therefore  think  there  is  no  ground  for  this  ap* 
plication. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  By 
-  the  practice  of  this  Court,  the  names  of  four  defendants 
only  can  be  inserted  in  one  writ;  and  in  the  case  of  a 
privileged  person,  if  he  be  joined  with  others,  the  plain- 
tiff has  his  option  of  arresting  the  latter,  as  he  can  only 
obtain  bail  from  them. 

Mr.  Justice  Burkough. — Here'lhe  bail-piece  followed 
the  writ,  which  was  strictly  regular.  It  is  quite  clear 
that  if  four  defendants  be  named  in  one  writ,  the  plaintiff 
may  cause  some  or  one  of  them  to  be  served  with  com- 
mon process,  and  the  others  arrested.  It  also  appears 
that  the  declaration  is  consistent  with  the  affidavit  to 
hold  to  bail,  as  it  includes  the  names  of  all  the  per- 
sons against  whom  it  was  made. 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion. 
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1822. 


Adams  v>  Staton.  Friday, 

Nov.  15th. 

Mb.  Serjeant  Vauehan  applied  for  a  rule  nisi,  that  the  Where  the 

t>     .r.         ,  .i  .       i.  .        -       i.  plaintiff's  at- 

Prothonotary  might  review  his  taxation  in  this  cause ;  on  torncy  bad  been 
an  affidavit  which  stated  that  the  action  was  brought  SJ^g^ 
against  the  defendant,  as  the  drawer  of  a  bill  of  exchange ;  y8*18  tbe.  d«- 

feudality  in 

that  time  had  been  given  him  by  the  plaintiff,  for  pay-  consequence  of 
ment  after  it  became  due ;  that  he  was  afterwards  sued  Jhooour/ 
on  it,  when  he  took  out  a  summons  to  stay  proceedings  Jjjj^11^.. 
in  the  action  on  payment  of  the  debt  and  costs;  and  that  tiff  any  costs, 
on  tbe  attendance  of  the  parties  before  the  Prothonotary,  fased  a  rule  for 
he  had  refused  to  allow  the  plaintiff  any  costs. .  Under  Jf^S^ 
these  circumstances,  the  learned  Serjeant  submitted,  that  although  the 

.  .  defendant  had 

as  the  defendant  had  admitted  his  liability  to  pay  debt  taken  out  a 
and  costs,  by  having  taken  out  the  summons  for  that  ^"roceed- 
purpose,  the  plaintiff  was,  at  all  events,  entitled  to  some  j?*8  in  lbe  *c" 
costs,  whatever  the  facts  might  be,  ment  of  debt 

mnd  carte. 

The  Court  called  on  Mr.  Prothonotary  Watlington.  to 
state  on  what  grounds  he  had  refused  the  plaintiff  any 
costs ;  who  observed,  that  he  had  always  understood  it 
to  be  the  principle,  that  in  cases  of  this  description  it 
was  within  his  province  to  ascertain  and  determine  what 
costs  a  party  might  be  fairly  entitled  to ;  and  that  under 
the  peculiar  circumstances  of  the  present,  he  had  con- 
sidered that  the  plaintiff  was  entitled  to  none.  The 
action  was  brought  on  a  bill  of  exchange  for  22/., 
of  which  the  defendant  was  the  drawer  ;  that  on  being 
applied  to  for  payment,  shortly  after  it  became  due,  he 
called  on  the'  plaintiff's  attorney,  and  paid  part  of  it ;  and 
the  latter,  by  letter,  gave  him  until  the  11th  October  last 
to  pay  the  residue.  The  defendant  contended,  that  he 
had  till  three  o'clock  on  that  day  to  pay  it;  and  a  memo- 
randum was  produced  before  me  to  that  effect.  The  plain- 


Statok. 
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1822.  tiff's  attorney  admitted  that  he  had  allowed  him  until  ele- 
aJJXms  ven«  It  farther  appeared,  that  at  half-past  eleven  on  that 
day,  the  defendant  .went  to  the  attorney's  office  to  pay  the 
residue ;  that  the  latter  refused  to  see  him,  although  he 
was  at  home,  but  sent  him  word  by  one  of  bis  clerks, 
that  he  must  call  on  the  following  day.  He  did  so; 
when  he  found  that  three  writs  had  been  issued,  one 
against  himself,  and  two  others  against  the  acceptor  and 
indorser  of  the  bill,  the  costs  of  the  whole  of  which  the 
plaintiff's  attorney  claimed  on  attending  the  sum  mom. 
That  he,  the  Prothoootary,  had  refused  to  allow  any  of 
those  costs;  and  more  particularly  so,  as  it  did  not  ap- 
pear that  the  plaintiff**  attorney  had  informed  the  de- 
fendant that  he  intended  to  sue  out  aby  writ  when  he 
called  on  him,  and  refused  to  see  him  on  the  preceding 
day. 

The  Court  animadverted  most  severely  on  this  mode  of 
proceeding ;  and  observed,  that  in  future,  if  any  similar 
instance  should  come  before  them,  they  would  visit  the 
attorney  with  the  punishment  he  deserved.  That  a  great 
confidence  was  placed  in  attornies  by  their  clients ;  and 
that  it  was  a  most  daring  and  presumptuous  application ; 
and  more  particularly  so,  as  it  embraced  a  complaint 
against  the  officer  of  the  Court,  who,  under  the  circum- 
stances, had  acted  mow  properly,  and  with  his  usual 
discretion.     . 

Rule  refused. 


IN  THE  TH1HU  YEAR  OF  GSO.  fV. 


Ma$TB£,  Clerk,  V.  MiLNBR.  Friday, 

Not.  15th. 

This  was  an  action  of  debt  on  the  statute  ft  and  3  Ed-  where  the 
ward6p  c  IS,  for  not  setting  out  the  tithes  of  turnips  J^dTj,,1" 
and  potatoes ;  and  in  the  last  Baiter  Teim,  the  defendant  <•*«?> for  n<* 

ij».i  i^.*  .  ,.  letting  out    . 

had  obtained  a  rule  for  judgment  as  in  case  of  a  non-  tithes,  was 
sait,  which  was  discharged  on  the  usual  terms  of  a  per-  eriptorVuuder- 
emptory  undertaking  to  try  at  the  next  assizes.  The  {£  l**xf J7  ftt 
venue  was  laid  at  Chester;  and  on  the  cause,  for  which  a  uzes,  the  ah- 
special  jury  had  been  appointed,  coming  on  to  be  tried  special  jurors  is 
there,  at  the  last  assizes,  one  only  of  the  special  jurors  J^11®^  *£ 
was  in  attendance,  who  was  sworn  accordingly.    A  tales  dining to  pro- 

cecd  with  the 

was  then  prayed,  and  four  of  the  talesmen  also  sworn ;  trial,  although 

when  it  was  objected  for  the  plaintiff,  that  he  was  not,  l^£*^a 

under  the  circumstances,  bound  to   proceed ;   and  his  JjSmwioib- 

counsel  declined  to  do  so.  and  the  Court 

discharged  a 
rule  for  judg- 

Mr.  Serjeant  Hutiock,  on  a  former  day  in  this  Term,  SS*of« Mn- 
again  obtained  a  rule,  calling  on  the  plaintiff  to  shew  l&Jjl*?* 
cause  why  a  like  judgment  should  not  be  entered  up  as  afreshperemp. 

_  tory  uadertak- 

in  case  of  a  nonsuit.  lag 't0  try  at  the 

ensuing  assizes* 

Mr.  Serjeant  Toddy  now  shewed  cause,  and  submitted, 
that  in  an  action  of  this  nature,  where  the  question  was, 
whether  certain  lands  could  be  considered  as  barren 
ground  within  the  statute  of  EAm.  6.,  and  in  which  the 
right  of  the  plaintiff,  as  vicar,  was  also  disputed ;  the 
absence  of  eleven  special  jurors  was  a  sufficient  reason 
for  bis  declining  to  try  the  cause. 

On  his  offering -to  give  a  fresh  peremptory  undertak- 
ing to  try  at  the  next  assizes,  the  Court  ordered  the 
rule  to  be 


Discharged* 
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Saturday, 
Nor.  16th. 
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Burr  v.  Crbrthy, 


Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
moved  that  a  rale  obtained  by  tbe  plaintiff,  calling  on 
the  late  Sheriff  of  Middlesex  to  return  a  writ  issued  by 
the  plaintiff  against  the  defendant  in  this  cause,  might 
be  discharged.  He  founded  his  motion  on  an  affidavit 
counting ^hat  0f  the  sheriffs  officer,  who  stated  that  he  had  taken  the 

there  should  be  ' 

a  fresh  levy  if    defendant's  goods  in  execution,  under  a  fieri  facias,  is* 


Where  the 
plaintiff  had 
taken  the  goods 
of  the  defend- 
ant in  execu- 
tion, which  he 
withdrew  on 
the  latter's 


not  paid  on  a  *ued  against  him  at  the  suit  of  the  plaintiff:  that  he 

Sirthewa"d  c°ntinued  in  possession  until  the  plaintiff  ordered  him  to 

rant  should  re-  withdraw,  he  having  received  a  consent  in  writing  from 

main  in  the 


hands  of  the 
officer  for  that 
purpose ;  and 
the  defendant's 
goods  having 
been  seised 
under  a  subse- 
quent execu- 
tion by  another 
creditor,  and 
the  plaintiff's 
officer  placed 
his  warrant  in 
the  hands  of 
the  officer  un- 
der that  execu- 
tion, and  the 
defendant  af- 


the  defendant,  that  the  officer  might  levy  again,  if  tbe 
amount  of  the  debt  should  not  be  paid  on  a  given  day ; 
and  that  the  warrant  was  to  remain  in  bis  hands  for  that 
purpose.  That  the  defendant's  goods  were  afterwards 
seized  by  another  officer  under  a  fresh  execution,  at  the 
suit  of  another  creditor,  on  which  the  plaintiff's  officer 
re-entered,  and  gave  bis  warrant  to  the  officer  then  in 
possession,  and  with  whom  he  left  it  for  the  purpose  of 
a  fresh  levy.  That  the  defendant  afterwards  became 
bankrupt;  and  the  officer  in  possession  under  the  second 
execution,  after  it  had  been  satisfied,  delivered  up  the 
came  bankrupt,  residue  of  the  goods  to  his.  assignees,  without  satisfying 

and  the  residue 
of  his  effects 
were  delivered 
orer  to  the  as- 
signees, after 
satisfying  the 
second  execu- 
tion, to  the  ex- 
clusion of  the 
plaintiff,  who 

sherifftoreturn  onty  postponed  his  claim,  but  gave  the  second  party  a 
^urTordered  P"0"^ »  an<*  '^e  defendant  having  become  a  bankrupt 
the  return  to  be  in  the  mean  time,  he  consented  that  the  residue  of  the  ef- 

enlarged  until 

he  was  indemnified  by  the  proper  parties  to  the  satisfaction  of  the  Prothonotuy. 


the  execution  put  in  at  the  suit  of  the  plaintiff,  who 
thereupon  ruled  the  sheriff  to  return  the  writ..  The 
learned  Serjeant  contended,,  that  under  these  circum- 
stances the  sheriff  was  not  bound  to  do  so,  as  lje  was 
excused  by  the  plaintiff's  own  act,  he  having  consented 
to  withdraw  the  original  execution.    He  thereby  not 
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fects  should  be  delivered  over  to  the  assignees,  after  1822. 
the  second  execution  had  been  satisfied,  the  plaintiff's  bJ^T 
having  been  abandoned  a s  against  their  claim.  The  plain-  *• 

tiff,  therefore,  should  either  dispute  the  bankruptcy,  or 
indemnify  the  sheriff  before  be  ruled  him  to  return  the 
writ,  as  the  only  contest  now  was  between  the  plaintiff 
and  the  assignees. 

Mr*  Serjeant  Omlow  now  shewed  cause,  and  submit- 
ted, that  as  the  defendant's  effects  were  sufficient  to  sa- 
tisfy both  the  executions,  and  the  plaintiff's  in  fact  never 
having  been  abandoned,  he  was,  at  all  events,  entitled 
to  a  priority  rather  than  the  assignees ;  and  the  sheriff 
should  have  caused  his  claim  to  be  satisfied,  as  well  as 
that  of  the  second  creditor ;  and  the  assignees  could  only 
be  entitled  to  the  residue,  after  the  plaintiff's  demand 
had  been  deducted.  If  so,  the  sheriff  would  have  no 
difficulty  in  returning  fieri  feci. 

Bat,  Per  Curiam.  If  the  sheriff  may  be  considered 
as  excused  by  the  act  of  the  plaintiff  in  ordering  the 
officer  to  withdraw  the  execution  in  the  first  instance, 
he  ought  not  to  be  called  on  to  return  the  writ  until  he  is 
properly  indemnified.  If  the  plaintiff  refuses  to  do  so, 
the  assignees  may  be  made  a  party,  should  an  indemnity 
be  required  from  them.  The  residue  of  the  defendant's 
goods  was  delivered  over  to  them,  and  still  continue  in 
their  possession,  and  the  plaintiff  has  admitted  the  bank- 
ruptcy ;  the  contest  therefore  is  between  the  assignees  and 
the  plaintiff;  and  it  would  be  too  much  to  put  the  sheriff 
to  the  expense  of  contesting  their  rights.  It  does  not 
appear  that  the  plaintiff  required  the  goods  to  be  deli- 
vered over  to  him,  or  his  execution  satisfied,  whilst  they 
remained  in  the  hands  of  the  sheriff;  and,  at  all  events, 
he  lost  the  priority  of  his  execution,  by  allowing  it 
to  be  withdrawn.'    The  proper  course  to  be  adopted 

VOL.  VII.  fc  B 
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1822. 


Burr 

v. 

Cebetht. 


under  the  circumstances,  appears  to  be  to  enlarge  the 
rule  for  the  sheriff  to  make  bis  return  until  the  parties 
have  gone  before  the  Prothonotary,  and  he  has  taken  a 
proper  indemnity  for  him,  either  from  the  plaintiff  or 
the  assignees,  or  both,  according  to  his  satisfaction. 


Rule  enlarged  accordingly  (4)> 


(a)  In  Mac  George  v.  Birch,  4  Taunt.  585,  where  the  assignees  of  a  bank- 
rupt claimed  goods  taken  in  execution ;  and  they,  at  well  as  the  plaintiff  m 
the  execution,  both  refuted  to  indemnify  the  sheriff;  the  Conrt  Interfered  to 
protect  him.  So  in  King  v.  Bridget,  arte,  Vol.  I.  .43.  7  Taunt.  204,  tbty 
would  not  compel  the  sheriff  to  try  a  right  between  two  conflicting  parties, 
but  compelled  the  party  suing  him  to  indemnify  him  to  the  satisfaction  of  one 
cf  the  prothonotsries.  And;  in  Vemahke  v.  Wilkt,  arte,  Voi.  IV.  3S9,  it  wta 
held,  that  a  sheriff  might  spply  for  a  rule  to  enlarge  his  return  to  a  eeadffls* 
espdnai,  from  Term  to  Term,  if  the  defendant  became  bankrupt,  unksi  se 
were  fadeoioined  by  the  assignees  in  paying  over  the  money  levied  under  the 
writ,  or  (he  rule  for  such  enlargement  were  duly  discharged. 


Monday, 
Nor*  18th. 


GotDSMiTH,  the  Elder,  v.  Taylor,  a  Prisoner. 


Where  a  priso*  Thb  defendant,  a  prisoner  in  the  custody  of  the  warden 

to* ^t^  °*  *e  ^WrWae-bioaght  into  Cotirt,  at  the  instance  of 

under  the  com-  the  plaintiff,  under  the  compulsory  clause  of  the  Lords' 

of  th^Lordv  Act,  32  Geo.  2,  c.  28,  s.  16  (a).— On  being  examined  by 

tea'  s^eduito  Mr-  Serjeant  Onslow  as  to  the  nature  of  his  property,  he 

in  which  it  was  delivered  in  a  schedule,  in  which  it  was  stated  that  he 

stated  that  he 

was  entitled  to   was  entitled  to  an  annuity  of  100/.  on  the  death  of  his 
tbe"eathof  *  mother,  secured  on  a  freehold  estate,  his  interest  in 

his  mother^se-   wj,ic|l  fe  J^  soW  tQ  j^  brother  for  100oJ.  six  months 
cured  on  a  free- 
hold estate,       before  his  imprisonment ;  and  he  therefore  submitted  he 

which  he  had  r 

sold  to  his  brother  for  IftOOf.  which  he  had  spent  extravagantly  and  improvidentiy,  the 


Court  allowed  him  to  be  discharged,  on  his  consenting  to  amend  his  schedule,  by  in- 
sertpigy  that  "  he  was  ready  to  assign  his  interest  in  the  estate  to  the  plaintiff  (if  he 
had  any) ,  and  that  he  would  execute  an  assignment  accordingly  ;M  although  he  was 


lately  remanded  by  the  Insolvent  Debtors'  Court,  for  not  having  satisfactorily  ac- 
counted for  the  disposition  of  his  property. 

(a)  See  this  clause,  Vol.  I.  494, 
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bad  no  property. to  give  up  to  bis  creditors.  He  now  1822, 
stated,  that  the  said  sum  of  1000/.  was  paid  to  him  in 
money  and  bills,  one  of  which  for  2001.  he  had  paid  to 
an  attorney,  and  another  for  40/.  to  the  keeper  of  a  ta- 
vern in  Bow  Street;  and  that  he  had  spent  the  remainder 
of  the  1000/.  improvidently  and  extravagantly,  by  keep- 
ing horses  and  carnages*  It  also  appeared  that  he  had 
been  lately  brought  up  in  the  Insolvent  Debtors'  Court, 
and  remanded,  for  not  having  given  a  satisfactory  ac- 
count of  the  disposal  of  his  property. 

The  learned  Serjeant  ooMeoded  that  this  came  withia 
that  of  Rex  v.  Perrot  (a),  where  a  bankrupt,  on  a  question 
being  put  to  him  as  to  the  disposition  of  his  estate  and 
effect,  by  the  commissioners,  stated  that  he  had  been  ex- 
tremely extravagant  add  spent  large  sums  of  money  :— it 
was  deemed  an  unsatisfactory  answer,  and  that  the  com* 
missioners  had  a  power  to  commit  him*  It  was  therefore 
submitted,  that  the  prisoner  in  this  case*  should  be  com- 
pelled to  deliver  into  Court  a  schedule  of  his  estate  and 
effects*  in  order  that  if  he  had  any  interest  in  the  estate 
in  question,  it  might  be  assigned  over  to  the  plaintiff. 

The  Court  held,  that  this  was  altogether  distinguish- 
able from  Perrot's  Case,  where  the  bankrupt  was  exa- 
mined before  commissioners  under  a  commission  of 
bankruptcy  which  had  issued  against  him.  Here,  the 
82  Geo.  &,  contains  a  penal  clause ;  and  if  a  debtor  do 
Dot  deliver  in  a  schedule  of  his  effects,  and  duly  make  an 
assignment  thereof  for  the  benefit  of  his  creditors,  he  is, 
by  the  seventeenth  section  of  that  statute,  liable  to  trans- 
portation for  seven  years* 

On  the  prisoner's  consenting  that  all  his  interest  (if  he 
had  any)  to  the  estate  in  question  might  be  added  to  the 
schedule,  which  was  accordingly  done  by  the  secondary, 

(a)  2  Burr.  1122. 

2b2 


372 


CASKS  IN  MICHAELMAS  TERM. 


1822.         and  that  be  was  ready  to  execute  an  assignment  of  it  to 
Goldsmith     *&*  plaintiff  according  to  the  statute,  he  was,  after  taking 
_,   *-  the  usual  oath,  ordered  to  be 

M  AY  LOR. 

Discharged  (b). 


(b)  See  J?e#  r.  C*rwtn,  anU,\ohl.  page  494. 


Monday, 
Nor.  18th. 


A  recoTery  was 
permitted  to 
pass*  although 
in  the  affidarit 
of  acknow- 
ledgment, no* 
tarutl  certifi- 
cate, and  the 
other  neces- 
sary instru- 
ments to  per- 
fect the  aame9 
Demerara  had 
at  first  been 
improperly 
styled  an  fetorf, 
which  word 
had  been  struck 
out  by  some 
person  there, 
and  that  of 
"  colon"  sub- 
stituted, by 
way  of  interli- 
neation. 


Baylky,  Demandant;    Brbmridgr,  Tenant;  Adams, 
Vouchee. 

Mr.  Serjeant  Lens  moved,  that  the  writ  of  entry  in  this 
recovery,  which  had  been  made  returnable  on  the  first 
return  of  the  last  Easter  Term,  might  be  amended,  and 
pass  as  of  this  term ;  on  an  affidavit,  which  stated,  that 
the  vouchee  was  formerly  resident  in  America,  and  that 
the  documents  sent  there  for  the  purpose  of  having  the 
recovery  completed  were  not  returned  from  thence  until 
the  month  of  October  last,  when  they  were  forwarded  to 
Demerara,  where  the  vouchee  had  gone ;  and  that  in  the 
affidavit  of  acknowledgment,  notarial  certificate,  and  all 
the  other  instruments  necessary  to  perfect  the  recovery, 
Demerara  had  been  described  as  an  Island,  and  that  that 
word  was  afterwards  struck  out  with  a  pen  by  some  per- 
son there,  and  that  of  "  Colonif'  written  over  it,  by  way 
of  interlineation.  On  its  being  further  sworn,  that  it 
was  a  mistake,  and  done  inadvertently  in  die  first  in- 
stance, the  learned  Serjeant  took  his  motion  as  prayed 
for,  although  it  did  not  appear  by  whom,  or  at  what  time 
the  alterations  had  been  effected. 


Fiat. 
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Prick,  Plaintiff,  Watkins,  Widow,  Deforciant.  wSSh. 

Mb.  Serjeant  Lens  moved  that  the  Judge's  fiat,  (i.  e.)  The  Court  re* 
the  allocatur,  might  not  pass,  upon  the  acknowledgment  of  JJ5JJ&  >*  of 
this  fine,  until  the  deforciant,  who  resided  at  Abergaven-  Jjjjku^ch 
ny,  should  have  appeared  before  one  of  the  Justices  of  stated,  that  the 
this  Court,  to  shew  whether  she  was  in  a  capacity  to.  un-  idSrad  and 
derstand  the  nature  or  effect  of  its  being  levied ;  or  that  ^deforeUa, 
a  commissioner  might  be  appointed  to  examine  her  as  to  (a  widow,) 
that  point.     He  founded  his  motion  on  an  affidavit  ninety  yean  of 
which  stated,  that  the  deponent  was  informed  that  she  Sobe^e  state 
was  a  widow  between  ninety  and  one  hundred  years  of  of  mind  5— as  it 

was  not  sworn 

age,  and  that  he  believed  she  was  in  a  childish  and  im-  that  she  was  so 
becile  state  of  mind,  and  not  likely  to  be  capable  of  knowiedgment 
understanding  the  operation  or  effect  of  any  legal  instru-  **[  ^"^ 
ment  which  she  might  be  desired  to  execute.  died  during  the 

time  of  the 
suspension,  it 
,«_       _       .         _  .-.  ,  -     -  would  have  the 

Mr.  Justice  Park.— This  case  came  before  me  at  effect  of  avoid- 
Chambers,  and  on  all  the  circumstances  being  disclosed,  tmther.116 
I  ordered  that  the  fine  might  pass,  although  it  appeared 
afterwards  that  a  caveat,  (written  in  pencil  upon  the  ac- 
knowledgment,) was  entered  against  my  fiat.  It  then 
appeared,  that  an  acknowledgment  had  been  duly  taken 
by  the  deforciant  at  Monmouth  before  two  commissioners 
there,  which  was  certified  on  oath;  but  on  the  objection 
being  made  as  to  the  age  and  incapacity  of  the  deforciant, 
I  desired  the;  parties  to  apply  to  the  Court.  If  any 
fraud  has  been  practised  on  her,  or  she  has  no  interest, 
the  fine  may  be  set  aside ;  but  an  application  of  this 
description  may  have  a  dangerous  tendency,  as  if  the 
passing  of  the  fine  be  suspended,  the  deforciant  may  die 
before  it  can  be  re-acknowledged,  in  which  case  it  would 
be  rendered  wholly  inoperative ;  and  there  was  no  affida- 
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P&iCb 

v, 

Watkins* 


▼it  of  her  incapacity  or  imbecility  at  the  time  the  ac- 
knowledgment was  taken. 

Mr.  Justice  Burrotjgh. — If  the  deforciant  should  die 
before  the  inquiry  as  to  her  capacity  be  made,  the  fine 
Wpuld  be  completely  at  an  end.  The  enquiry  in  the  first 
instance  should  have  been  made  to  the  commissioners 
by  whom  the  acknowledgment  was  taken ;  and  the  affida- 
vit on  which  the  caveat  is  sought  to  be  entered,  merely 
states,  that  the  deponent  is  informed  and  believes  that 
the  deforciant  is  in  an  imbecile  state  of  mind,  and  it  does 
not  even  appear  that  he  has  ever  seen  her. 


The  learned  Serjeant  therefore  took  nothing  by  his 
motion. 


Tuesday, 
Nor.  19th. 


SUMMERSBTT  V.  ADAMSON. 


w^iMt^    r^H,s  was  an  action  of  trover,  brought  against  the  de- 
auctioneer,  for    fendant  as  an  auctioneer,  for  having  sold  the  plaintiff's 

having  sold  the     .  ^  .       ,  '  °  r 

plaintiff's  goods  effects  m  the  year  1817,  by  the  authority  of  assignees, 

m°srionTfm~      under  a  commission  of  bankruptcy,  which  had  been  is- 

wWchUwa7;f.  8Ued  •«alll8k  the  Plaintiff  ^  that  year,  but  which  bad 
tenrards  super-  been  afterwards  superseded. 

the  plaintiff 's  At  the  trial  of  the  cause,  before  Lord  Chief  Justice 

^TSuSL  Dallas>  at  CWHtoiV,  at  the  Sittings  after  the  last  Term, 

h°had8 ^ard*'  °De  °^  *e  P1*"1**^8  witnesses,  on  cross-examination, 

the  plaintiff  stated  that  he  had  heard  the  plaintiff  say,  that  he  had 

had  b^'dfs-  been  discharged  under  the  Lords'  Act(a),  in  the  month 

charged  under 

the  Lords'  act  since  the  pale  :  Held,  that  such  admission  being  a  matter  of  hw  as  well  as  flu*, 
was  not  conclusive  to  impeach  the  plaintiff's  title  to  sne  the  defendant,  as  the  latter  should  bare 
produced  the  assignment,  or  shewn  that  the  requisites  of  that  statute  hud  been  compiled  with, 
so  as  to  entitle  the  plaintiff  to  his  legal  discharge. 

(a)  32  0e».2.  c.  28. 
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of  January,  18fl0 ;  on  which  it  waft  objected  for  the  de~ '        1S23. 
fendant,  that  as  the  subject  matter  of  this  action  arose   siwbbist* 
ia  the  year  1817,  the  plaintiff  could  not  shew  any  legal      j^J^ 
title  to  any  property  he  might  have  beta  possessed  of 
previous  to  his  discharge,  as  the  whole  of  it  passed  to 
hW  creditors  tinder  that  statute ;  or,  at  all  events,  was; 
vested  in  his  assignee ;  and  that  he  was  bound  to  shew 
that  his  creditors  had  re-conveyed  to  him  some  right ;  or 
if  not,  that  he  could  have  no  claim  on  the  defendant. 
No  assignment  was  pat  in  by  the  defendant,  as  required 
to  be  made  by  an  insolvent  by  the  17th  section  of  the 
SS  Geo.&,  c.  28,  nor  was  any  direct  evidence  offered  of: 
the  plaintiff's  discharge ;  and  it  was  submitted,  that  it  was 
unnecessary  for  the -defendant  to  do  so,  as  the  admission 
by  the  plaintiff's  witness,  that  the  former  had  told  him 
that  he  had  been  discharged  under  that  act,  was  suffi- 
cient ;  or  that,  at  all  events,  the  plaintiff's  title  was  there- 
by shewn  to  be  defective,  so' as  to  render  him  incapable 
of  maintaining  the  present  action.    The  Jury,  however, 
found  a  verdict  for  the  plaintiff,  damages  1,100/,;  but  his 
Lordship  reserved  the  point  on  which  the  objection  was: 
taken,  for  the  consideration  of  the  Court. 

Mr.  Serjeant  Toddy,  on  a  former  day  in  .this  Term,, 
accordingly  obtained  a  rale  nm  that  this  verdict  might  > 
be  set  aside  and  a  nonsuit  entered,  or  a  new  trial  granted  J 
He  submitted,  that  if  the  plaintiff  had  been  discharged 
without  having  assigned  over  his  property  to  an  assig- 
nee, in  trust  for  the  benefit  of  his  creditors,  according  to 
the  provisions  of  the  statute  32  Geo.  fi,  be  was  liable 
according  to  the  seventeenth  section  thereof,  to  tians-. 
portatkra  for  seven  years;  and  that  as  it  had  been  ad*, 
milted  by  one  of  his  own  witnesses  that  he  had  himselB 
stated  thai  he  had  been  discharged  under  thai  act,  it  was 
sufficient,  without  the  production  of  the  assignment  by 
the  defendant;   for  it  must  be  presumed,  that  what- 
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1822.        ever  was  done  under  that  statute  was  done  rightly,  ac- 
SuMHnuBTT  cording  to  the  well  known  rale  respecting  proceedings  in 
^  *  Courts  of  Justice,  that  omnia  presummtur  rite  acta. 

He  also  submitted,  that  the  defendant  was  merely  an 
agent  to  the  assignees  under  the  commission,  who  were 
present  at  the  time  of  the  sale,  and  that  he  could  only 
be  liable  to  the  plaintiff  as  such ;  and  that  the  latter  had 
recovered  the  value  of  the  goods  so  sold  by  the  defend- 
ant from  the  assignees,  in  a  previous  action  (a),  and  that 
the  plaintiff  had  since  obtained  a  bond  from  them,  in 
which  they  had  undertaken  to  account  to  him  for  the 
proceeds  of  the  sale.  The  defendant,  therefore,  could 
not  be  considered  a  trespasser,  as  the  bond  was  given 
by  the  assignees,  as  his  principals  on  account  of  the 
sale,  and  for  the  proceeds  of  which  this  action  was 
brought* 

The  Court  granted  the  rule  on  the  first  objection  only. 

Mr.  Serjeant  Lew*  now  shewed  cause,  and  contended, 
that  the  supposed  acknowledgment  by  the  plaintiff,  that 
he  had  been  discharged  under  the  Lords4  Act,  ought  not 
to  be  taken  as  conclusive  against  him,  but  that  the  de- 
fendant should  have  proved  that  he  had  been  regularly 
discharged,  according  to-  the  provisions  of  that  statute, 
by  the  production  of  the  assignment,  which  must  have 
been  made  before  the  plaintiff  could  have  been  entitled 
to  take  the  advantage  of  it.  Although  he  might  have 
applied  for  his  discharge,  it  would  not  bar  him  from 
maintaining  the  present  action :  and  it  does  not  appear 
that  he  was  ever  required  to  deliver  in  a  schedule,  or  that 
the  demand  for  which  this  action  was  brought  was  in- 
cluded in  it;  nor  was  any  order  for  his  discharge  by 
the  Insolvent  Debtors'  Court  given  in  evidence  by  the 
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defendant.    The  Court  is  not  to  presume  thai  there  has        1832* 
been  an  assignment;  and  even  if  there  had  been,  and  the  svmmbmbtt 
assignee  did  not  interfere,  the  plaintiff  might  recover  as  •• 

a  trustee  for  him ;  bat  the  whole  of  his  acknowledgment 
merely  went  to  shew  that  he  had  taken  the  benefit  of  the 
act.  In  Townsend  v.  Snow  (a),  where  an  insolvent  hav- 
ing assigned  his  property  under  the  insolvent  acts, 
brought  an  action  to  recover  a  debt  incurred  before  the 
assignment,  the  assignees  having  refused  to  sue;  the 
Court  refused  to  set  aside  the  proceedings,  or  require 
the  insolvent  to  give  security  for  costs.  And  in  Brown 
v.  Bivers  (b)  it  was  held,  that  if  a  person,  who  has  been 
discharged  under  an  insolvent  act,  brings  an  action  and 
recovers,  on  a  promissory  note  made  payable  to  him  be- ' 
fore  his  imprisonment,  but  not  due  till  after  his  discharge, 
and  which  was  not  inserted  in  his  schedule,  he  shall 
bold  the  money  as  a  trustee  for  his  assignees.  Although, 
therefore,  the  plaintiff  might  have  been  discharged,  as 
there  was  no  evidence  of  an  assignment,  or  even  an  ac- 
knowledgment by  him  that  such  an  instrument  had  been 
made ;  and  as  it  did  not  even  appear  that  an  assignee 
had  been  appointed,  the  verdict  found  at  the  trial  can- 
not be  disturbed. 

Mr.  Serjeant  Taddy,  in  support  of  the  rule*— There  is 
a  manifest  distinction  between  an  assignment  of  a  pri- 
vate nature,  and  an  assignment  by  statute.  A  chase  in 
action  cannot  be  assigned  at  law,  so  as  to  vest  any  right 
of  action  in  the  assignee;  but  by  the  17th  section  of  the 
32  Cteo.Q,,  all  the  estate  and  property  of  the  insolvent  is 
vested  in  the  assignee  for  the  benefit  of  the  creditors,  and 
he  alone  is  entitled  to  sue.  Here,  all  the  plaintiff's 
property  must  have  been  inserted  in  his  schedule,  which 
distinguishes  this  case  from  Bmwn  v.  Rivers,  where  the 

(«)  1  Marsh.  477.    S.  C.  mmme  Snow  r.  Towntemd,  6  Taunt.  123. 
(ft)  2  Don*  472. 
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1892«        note  on  which  the  action  was  brought  was  not  included*- 
SwKPRi&TT  There,  too,  the  ndte  did  not  become  due  until  after  the 
AjtA*  plaintiff's  discharge,  and  was  not  paid  even  when  it 

was  due*  There  was  therefore  no  doubt  as  to  his  right 
to  recover  from  the  defendant;  and  in  Townsend  v. 
Snow,  it  was  merely  decided,  that  where  the  assignee  of 
^n  insolvent  had  refused  to  sue,  and  he  brought  an  action 
in  his  .own  name,  he  could  not  be  required  to  give  secu- 
rity for  costs.  Here,  however,  the  sale  of  the  plaintiff's 
property  by  the  defendant  took  place  three  years  before 
his  discharge,  and  was  consequently  vested  in  his  assignee* 
With  respect  to  its  being  incumbent  on  the  defendant 
to  have  produced  the  assignment  at  the  trial,  the  ob- 
jection raised  by  him  went  to  destroy  the  plaintiff's  right 
qf  action,  and. he. was  therefore  bound  to  make  out  a 
good  title  in  omnibus* .  If  his  assignees  had  sued,  it  would 
be  a  different  question ;  but  the  plaintiff  himself  admitted 
thai  her  had  been  discharged,  which  was  conclusive  ;  as 
be  thereby  shewed  that  his  title. to  maintain  this  action 
was  defective.  So,  when  a  person  confesses  he  has  be* 
come  a  bankrupt,  it  is  an  answer,  to  an  action  brought 
by  him  in  his  own  right  since  the.  bankruptcy,  for  a 
cause  of  action  which  accrued  to  him  before.  If  the 
plaintiff  had  been  discharged  without  making  an  assign- 
ment, he  would  be  liable  to  transportation  j  and  the 
Court  would  not  presume  a  crime  to  have  been  commit- 
ted, or  that  he  had  not  included  his  claim  ou  the  defends 
ant  in  his  schedule ;  and  as  the  plaintiff  has  impeached 
his  title  to  sue  by  his  own  act*  he  had  no  right  to  main- 
tain this  action*    , 

Lord  Chief  Justice  Dallas.— The  only  evidence  given 
at  the  trial  that  the  plaintiff  had  been  discharged  under 
the  statute  $%Gto.  2,  ctt,  was  a  supposed  admission 
made  by  himself  to  one  of  his  witnesses,  and  which  was 
elicited  from  the  latter  on  his  cross-examination.  If  he  had 
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been  discharged  in  point  of  law,  it  would  appear  6n  the         1822. 
face  of  the  proceedings  in  the  Insolvent  Debtors'  Court;   sv»kbm*tt 
and  if  all  had  been  done  there  which  was  requisite,  before 
he  could  obtain  such  discharge,  it  might  have  been 
easily  shewn  by  the  party  by  whom  the  objection  was 
raised.    It  has  been  stated,  that  the  question  is  not 
whether  the  property  was  vested  absolutely  In  the  as- 
signees of  the  plaintiff,  bat  whether  it  was  so  far  divested 
oat  of  him  by  his  own  admission,  as  to  preclude  his  right 
to  sustain  the  present  action.    I  think  it  cannot  be  con-  • 
sidered  so  conclusive,  as  to  entitle  the  defendant  to  have  * 
a  nonsuit  entered.    Generally  speaking,  an  admission  by  • 
a  party  mast  be  taken  to  weigh  most  strongly  against 
himself;   but  that  must. dtepend  entirely  on  his  own 
knowledge,  and  cannot  be  mixed  up  with  matter  of  law. 
That  must  appear  from  the  legal  proceedings  themselves. 
It  is  too  much  for  the  Court  to  say,  that  from  the  bate 
admission  of  the  plaintiff,  unaccompanied  with  any  oilier 
proof,  that  it  must  be  presumed  that  he  had  been  pro- 
perly or  legally  discharged.    The  property  would  still 
vest  in  him,  unless  it  had  been  legally  divested ;  and  if 
so,  it  would  become  the  property  of  his  assignees.    So,  if' 
the  terms  of  the  statute  had  not  been  regularly  complied 
with,  the  property  would  still  remain  in  the  plaintiff;  and 
it  does  not  appear  that  there  has  been  any  intervention 
whatever  by  bis  assignee,  or  even  that  any  has  been 
appointed.    By  the  thirteenth  section  of  that  statute,  a 
debtor  charged  in  execution  for  any  sum  not  exceeding 
100/.,  may  exhibit  a  petition  to  any  Court  of  Law,  cer- 
tifying therein  the  cause  of  his  imprisonment,  and  set- 
ting forth  in  a  schedule  a  just  and  true  account  of  all 
his  real  and  personal  estate  at  the  time  of  his  petition- 
ing, and  of  all  incumbrances  and  charges  affecting  the 
same ;  and  also  the  state  of  his  effects  at  the  time  of  his 
first  imprisonment,  and  the  securities,  &c.  relating  there- 
to, on  giving  fourteen  days'  previous  notice  of  such  pe- 
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1892.  tition  to  the  creditors,  at  whose  suit  be  is  charged  in 
SviuucjisBTT  execut*oa  >  an(*  the  Court,  after  having  administered  the 
oath,  as  therein  prescribed,  to  the  prisoner,  may  thereupon 
order  an  assignment  to  be  made  on  the  back  of  the  peti- 
tion, of  his  estate  and  effects,  to  be  conveyed  to  the  cre- 
ditor, who  may  thereupon  take  possession,  and  sue  in 
like  manner  as  assignees  of  commissioners  of  bankrupt; 
and  no  release  Of  the  prisoner  subsequent  to  such  assign- 
ment can  be  pleaded  in  bar  of  any  action  which  shall  be 
commenced  by  the. assignee,  of  such  prisoner;  and  the 
Court  is  thereupon  to  make  a  rule  for  his  discharge,  and 
the  assignee  is  to  make  sale  of  his  estate  and  effects,  and 
make  a  dividend  accordingly  amongst  the  other  creditors, 
as  is  prescribed  by  the  statute.  Can  the  Court,  there- 
fore* take  it  for  granted,  that  all  these  proceedings  have 
been  regular,  merely  because  a  witness,  on  his  cross* 
examination,  said  that  the  plaintiff  told  him  that  he  had 
been  discharged  under  that  statute  i  The  defendant 
should  have  shewn,  not  only  that  the  plaintiff  had  been 
divested  of  his  property,  but  that  it  was  duly  vested  in 
his  assignees;  as  their  right  depended  not  only  on  an 
assignment  being  duly  made  to  them,  according  to  the 
terms  of  the  statute,  but  it  must  be  followed  up  by  abso- 
lute possession.  I  abstain  from  giving  any  opinion  as  to 
whether,  in  a  case  where  an  assignee  does  not  interpose, 
an  insolvent  may  be  entitled  to  sue  in  his  own  name. 
I.  agree  with  my  brother  Taddy,  as  to  the  distinction  he 
has  drawn  between  this  case  and  that  of  Brown  v.  Rivers; 
but  as  it  does  not  appear  here  that  the  property  of  the 
plaintiff  was  ever  assigned  to  assignees  under  the  statnte, 
or  that  they,  have  interposed,  I  think  that  he  was  enti- 
tled to-  bring  this  action,  and  that  he  might  recover  in 
his  own  right,  and  not  be  considered  as  a  trustee  for  his 
assignee;  for  if  the  property  was  vested  in  them,  it  was 
incumbent  on  the  defendant  to  have  produced  the  as- 
signment at  the  triah 
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Mr.  Justice  Park.— I  am  of  the  same  opinion.  The  1822. 
distinction  has  been  very  properly  adverted  to  by  my  summersbtt 
Lord  Chief  Justice ;  and  the  Court  is  not  to  go  at  ran- 
dom, and  take  an  admission,  or  confession  of  a  party, 
as  conclusive  evidence  against  him  on  a  question  which 
involves  law  as  well  as  fact.  Here  it  is  quite  clear,  that 
the  defendant  intended  to  rely  on  the  circumstance, 
that  the  plaintiff  could  not  adduce  a  title  on  which  he 
could  sustain  the  present  action :  that  came  out  on  the 
cross-examination  of  one  of  the  witnesses  for  the  latter; 
and  when  he  stated  that  he  had  heard  the  plaintiff  say 
that  be  had  been  discharged  under  the  Lords'  Act,  the  de- 
fendant should  have  been  prepared  to  prove  that  he  was 
duly  discharged  according  to  the  provisions  of  that 
statute.  I  am  therefore  of  opinion,  that  there  is  no 
foundation  in  the  objection  which  has  been  taken,  and 
consequently,  that  the  plaintiff  is  entitled  to  retain  his 
verdict. 

Mr.  Justice  Burkough.— It  has  been  contended  by 
my  brother  Taddy,  that  the  admission  made  by  the 
plaintiff  to  the  witness,  and  which  was  elicited  from  him 
on  his  cross-examination,  tends  to  divest  the  former  of 
his  property,  so  as  to  disable  him  to.  maintain  this  ac- 
tion. But  it  was  not  shewn  at  the  trial,  that  the  requi- 
sites of  the  statute  32  Geo.  2,  c.  28,  had  been  complied 
with,  io  as  to  vest  such  property  in  his  assignees.  If  it 
had,  it  might  have  operated  as  a  stay  of  proceedings. 

Rule  discharged. 
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Tuesday,  St.  JoHW  V.  ChAVPNBYS,  Bart. 

Not.  ISth. 

By  the  statute  Mr.  Serjeant  Lawes,  in  the  last  JStfrferTenn,  w.  on 
i4Ls?l,' ud  the 9th  Afary,  obtained  a  rule,  calling  on  the  plaintiff  to 
S^ntlaned'u  *^ey*  cau5e  w**y  ***  t'ie  several  proceedings  upon  the 
i§  required,  judgment  which  had  been  signed  in  this  cause  should 
nesaes&haiibe  aot  be  staid,  and  why  the  annuity  granted  by  the  de- 
thT^e^oriai  f«daot  and  his  wife  to  the  plaintiff  should  not  besei 
of  an  annuity,  aside;  and  why  the  deeds,  whereby  the  said  annuity  was 
— \  and  (7.  secured,  should  not  be  delivered  up  to  be  cancelled,  and 
and  whenTtne  the  said  judgment  vacated  j— on  the  grounds,  first,  that 
a^edaT810  lhC  P***  °^  l^e  COttsWeration  money  for  which  the  annuity  waj 
cnringthepay-  given  had  been  retained ;  and,«e<;o/w%,  that  the  requisites 
nui^werea?-"  of  the  statute  53  Geo.  3.  c.  141,  s.  fc(a),  had  not  been 
^^^rkBS  complied  with  in  two  instances,  and  that  the  memorial 
thev  were  pro-  was  consequently  defective ;  first,  in  not  stating  the, 
asJB-F.sBd  names  of  all  the  persons  interested,  and  by  whom  the 
\oe!n.  of  annuity  was  to  be  beneficially  received ;  and  secondly,  in 
tt»rtW^fcrof  not  8t*t*n8  *e  Proper  description  or  place  of  abode  of 
M.,  being  the'  the  witnesses  to  the  said  several  deeds  and  securities, 
the  latter  car-  It  appeared  from  the  affidavit  of  the  defendant,  and 
dneas  Mhanba  oi^ets  on  which  the  motion  was  founded,  that  previously 
attorney;  and  to  1818  he  had  been  recommended  to  Messrs.  Howard 
necessary  to  and  Gibbs,  to  obtain  a  sum  of  money  by  way  of  annuity. 
a^F^irreS-  ^hat  in  the  month  of  July  in  that  year  he  and  his  wife, 
dJBfJ?rptaco  through  their  means,  had  granted  an  annuity  to  the 
plaintiff,  secured  by  a  bond  and  warrant  of  attorney  to 

(«0  By  which  it  is  enacted,  "  that  within  thirty  days  after  the  execution 
of  crery  deed,  bond,  instrument,  or  other  assurance,  whereby  any  annuity 
or  rent-charge  shall,  from  and  after  the  passing  of  that  act,  be  granted,  for 
one  or  more  life  or  lires,  or  for  any  term  [of  years  or  greater  estate  deter- 
minable on  one  or  more  life  or  Urea,  a  memorial  of  the  date  of  every  such 
deed,  bond,  instrument,  or  other  assurance,  of  the  names  of  all  the  par* 
ties  and  of  all  the  witnesses  thereto,  and  of  the  person  or  persons  for  whose 
life  or  lives  such  annuity  or  rent-charge  shall  be  granted,  and  of  the  person 
or  persons  by  whom  the  same  is  to  be  bensfidsily  received,  the  pecuniary 
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fentef  up  judgment  thereon.  That  the  consideration 
money  was  not  paid  to  him,  bat  to  Messrs.  Howard  and 
Gibb$f  who  deducted  a  commission  at  the  rate  of  9/-  per 
cent*  and  placed  the  remainder  to  his  credit  on  account. 
That  the  plaintiff  was  not  the  only  person  by  whom  the 
annuity  was  to  be  beneficially  received,  as  twelre  others 
were  also  interested ;  and  that  in  the  memorial  of  the  an- 
nuity the  witnesses  to  the  warrant  of  attorney  and  other 
instruments  or  securities  were  described  as  follows,  viz. 
Thomas  James  Dentin,  James  Felton  Cooke,  clerics  to  Mr. 
Edward  Howard,  of  Cork  Street,  Burlington  Gardens,  in  the 
parish  of  St.  James,  Westminster,  in  the  county  of  Middiesex. 


1822. 

St.  John 

Chamtnbts. 


Mr*  Serjeapt  Vaugban  in  the  last  Term,  W*.  on  the 
MHhJune,  moved,  that  this  rule  might  be  suspended,  as 


consideration  or  considerations  for  granting  the  same,  and  the  annual  sum  or 
trams  to  be  paid,  shall  be  enrolled  in  the  High  Court  of  Chancery,  in  the  form 
•r  to  the  effect  following,  with  such  alterations  therein  as  the  nature  and 
circumstances  of  any  particular  case  may  reasonably  reeuire* 


» 

-    Date  of 
instrument. 

Nutate  x/t' 
instrument. 

Names  oT 
panic*. 

Names  of 
wRBtaaes. 

Name  or  names 
of  person  or  per- 
mm  by  whom 
annuity  or  rent 
cbarae  to  be 
beneficially  re- 
eeWtd. 

Person  or  per- 
sona fbrvhosc^ 
life  or  li?es  the 
annuity  or  tent 
charge  Is  grant- 
ed. 

>        t    ' 

fUbnaUera* 
Uon,  and 
how  paid. 

Amount  of 
annuity  or 
rent  charge 

14th  Ang. 
r    1813. 

indentures 
of  lease  & 
release. 

A.  B.  of 

one  part, 
CD.  of  the 
other  port. 

E.F.,of 
G.H*,of 

C.  D. 

A.  B. 

400/.paid 
in  money. 

100/.  a 
year. 

Svnmdale. 

Bond  in 
penalty  of 
1*00/. 

A.B.to 
C.D. 

E.F. 
G.H. 

)              ; 

Same  date 

Warrant 

A.  B.  to 

E.P. 

©^attor- 
ney to  con- 
fess jndg- 
ment  on 
the  same 
tend. 

IK.  and 
L.  M.,  at- 

torniesof 
Court  of 
K.B. 

G.H. 

J  For  securing  the  same  annuity  or  rent  charge. 

Otherwise  every  such  deed,  bond,  in  struuent,  or  other  assurance  shall  be 
null  aud  void,  to  «ll  intents  snd  purposes/' 


C&4MPNBY8. 
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1822.  a  statute  had  been  framed  by  the  Attorney-General,  and 
Sr.  John  wa*  *hen  in  progress  before  the  House  of  Commons,  by 
which  the  inconvenience  arising  .from  the  construction 
put  on  the  53  Geo.  3.  c.  141,  by  the  Court  of  King's 
Bench,  in  the  cases  of  Darwin  v.  Lincoln  (a),  &oA  Smith 
v.  Pritchard  (b)3  as  to  the  description  of  the  witnesses, 
was  to  be  remedied,  and  that  it  was  intended  that  the 
new  statute  should  have  a  retrospective  operation,  as  thai 
Court  had  construed  the  53  Geo*  3.  contrary  to  the  inten- 
tion of  the  legislature  when  it  was  passed.  The  Court 
therefore  ordered  the  rqle  to  be  enlarged  until  this  Term ; 
which  having  been  accordingly  done,  -  ,  - 

Mr.  Serjeant  Vaugh'an and  Mr.  Serjeant  Taddy  shewed 
cause* 

The  late  statute  3  Geo.  4.  c.  92,  which  was  penned  by 
the  Lord  Chancellor,  and  passed  on  the  29th  July  last, 
obviates  every  difficulty,  and  is  a  conclusive  answer  to 
this  application,  and  which  was  passed  to  explain  the 
53  Geo.  3.  respecting  the  enrolment  of  memorials  of 
grants  of  annuities,  and  which,  after  reciting  the  enact- 
ment of  that  statute,  and  that  in  consequence  of  such 
indistinct  enactment  it  might  be  doubtful  whether  it  was 
the  intention  of  the  legislature  to  require  any,  or  if  any, 
what  descriptions  to  be  added  to  the  names  of  witnesses 
in  the  memorial  of  any  deed,  instrument,  or  assurance  to 
be  enrolled ;  proceeds  to  enact  and  declare,  that  no  fur- 
ther or  other  description  of  the  subscribing  witness  or 
.  witnesses  to  any  deed,  bond,  instrument,  or  other  assu- 
rance, whereby  any  annuity  or  rent-charge  is  or  may  be 
granted,  is  required  in  the  memorial  thereof  besides  the 
names  of  all  such  witnesses  ;  and  that  so  the  said  act  of 
53  Geo.  3.  c.  141,  should  be  deemed,  construed,  and 
taken.    Besides,  by  the  preamble  to  the  latter  statute 

(«)  5  Barn.  &  Aid.  444.— (A)  Id.  7 17. 


IN  THE  THIRD  THAR  OF  GKO.  IT.  385 

it  appears,  that  the  Court  of  King's  Batch  were  mistaken        1832. 
in  the  construction  they  put  on  the  53  Geo.  3.  as  it  re-      StTJohn 
cites  that  doubts  had  been  entertained  whether  that  was    cuampnbt*. 
the  true  construction.    It  may  be  said,  however,  that 
this  case  falls  within  the  exception  of  the  fourth  section 
of  3  Geo.  4.  by  which  it  is  provided,  that "  that  act  shall 
not  affect  or  prejudice  any  suit  or  proceeding  at  law  or; 
in  equity,  commenced  on  or  before  the  31st  May,  1822, 
and  then  depending,  upon  the  ground  of  an  alleged  defect 
in  the  memorial  of  the  deeds,  in  not  describing  the  wit* 
nesses  thereto,  otherwise  than  by  his,  her,  or  their  name  or 
names,  for  avoiding  any  such  deed,  bond,  instrument,  or 
other  assurance.*9    But  the  defect  here  objected  to  is 
not  an  omission  in  describing  the  witnesses  otherwise 
than  by  name,  for  a  description  is  added  or  annexed, 
which  takes  the  case  out  of  the  exception,  viz.  as  being 
clerks  to  Mr.  Howard,  of  Cork  Street,  Burlington  Gardens. 
The  object  of  the  latter  statute  was  to  provide  a  remedy 
against  minute  verbal  inaccuracies,  and  the  exception  ap- 
plies to  cases  where  the  names  only  of  the  witnesses  had 
been  set  out,  and  not  where  a  further  description  had  been 
superadded.    Supposing,  however,  that  the  last  act  had 
not  passed,  or  this  case  is  excepted  from  its  operation, 
the  witnesses  are  properly  described  according  to  the 
provisions  of   the  53   Geo.  3.  c.   141.     The  enacting 
clause  (a)  merely  requires  that  the  names  of  all  the  parties  , 
and  witnesses  shall  be  enrolled  in  the  memorial,  with 
such  alterations  therein  as  the  nature  and  circumstances 
of  any  particular  case  may  reasonably  require.    The  ob- 
ject of  the  memorial  is  merely  to  set  out  the  substance  of 
the  deed,  and  the  place  of  the  abode  of  the  different 
witnesses  is  not  only  unnecessary,  but  not  required  by 
that  statute.    Although  by  the  schedule,  which  must  be 
taken  as  part  of  the  enacting  clause,  the  word  "  of" 
is  introduced  after  the  initials  E.  F.  and  G.  H.,  as  be* 

(«)  S.  2. 
VOL.  VII.         fe  2  c 
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1822.  ing  applicable  to  indentures  of  lease  and  release,  yet  in 
St.  Johk  the  same  column,  in  castes  relative  to  a  bond,  and  War- 
Champney*.  rant  ^f  attotttey  to  fctitofe&s  judgment,  that  word  is  alto- 
gether ontitted,  Attd  the  initials  E.  F.  and  G.  H.  only  are 
inserted,  and  fctand  alone.  The  wdnl  '*  of  "might  there- 
fore have  been  introduced  by  mistake  at  the  head  of  the 
column,  or  taay  be  taken  to  have  rib  meaning ;  as  no 
substantial  or  legal  distinction  can  toe  drawn  between 
the  eifetet  of  ihdenturts  of  lease  and  release,  or  a  bond 
and  warrant  of  attorney,  as  relating  to  a  case  of  this 
description  ;  and  it  would  be  absurd  to  say,  that  the  exe- 
cution of  instruments  of  the  latter  description  does  not 
reqtrire  as  much  precision  or  formality  as  die  former. 
At  all  e Veins,  it  can  merely  be  inferred,  that  some  de- 
scription was  to  be  given  to  the  witness,  by  the  intro- 
duction of  the  word  of;  but  that  does  not  of  necessity 
apply  to  the  place  of  his  residence,  as  by  the  terms  of 
the  statute  the  manorial  is  to  be  enrolled  according  to 
the  effect  %  the  schedule^  with  such  alterations  as  the 
nature  arid  rifctinistances  of  eAch  particular  case  might 
require ;  artel  surety  that  has  been  complied  with,  when 
the  residence  of  the  principal  has  been  given.  Although 
in  Darwin  v.  Lincoln  {a)  the  Court  of  Kings  Bench  re- 
quired the  description  and  place  of  residence  of  the  wit- 
nesses to  be  inserted  in  the  memorial,  yet  the  form  of 
the  schedule  in  the  5S  Geo.  3.  was  hot  sufficiently  advert- 
ed to,  and  the  action  was  there  brought  on  a  bond,  in 
Which  it  is  quite  cleat  Chat  the  names  of  the  witnesses 
only  Would  TiaVe  be€n  sufficient ;  for  if  any  particular  or 
further  description  cduld  be  required,  it  would  only  apply 
to  indentures  of  lease  and  release :  but  it  appears,  that 
the  legislature  did  hot  intend  that  cons thiction  to  be  put 
even  on  instruments  of  the  latter  description.  That  case, 
therefore,  can  no  longer  be  considered  as  an  authority. 
There  too  the  subscribing  witness  Was  metely  described 

(a)  5  Barn,  and  Atd.  444. 


IN  TOE  TflJRD  YEAR  OF  GEO.  IV.  967 

in  the  memorial  as  the  clerk  of  Mr.  BirkeU,  without 
adding  the  residence  of  the  latter.  The  case  of  Smith  v. 
Pritchard(a)  was  determined  entirely  on  the  authority  of  chahpwbys. 
Darwin  v.  Lincoln,  in  wbioh  Laid  Chief  Justice  Abbott 
stated,  that  he  still  retained  the  ©pinion  he  had  formed 
in  that  case.  There  too,  the  question  arose  on  a  warrant 
of  attorney,  and  as  open  to  the  same  observation  as 
Dmmn  t.  Lincoln,  ess.  that  the  Dane  of  the  witness 
only  would  hare  been  sufficient,  and  it  was  expressly 
noticed  in  the  prejuaHe  to  the  3  \Geo.  4.  that  the  word 
"  of,0  was  oniy  applicable  to  indentures  of  lease  and 
release,  and  not  to  a  bond  or  warrant  of  attorney.  Tak- 
ing 'the  case  <on  principle,  it  is  more  probable  that  an 
attorney's  clerk  may  be  heard  of  at  the  hoqse  or  office 
of  his  employer,  than  in  some  obscure  lodging,  where 
he  might  have  a  temporary  residence  at  the  time  of  ex* 
ecu  ting  the  deeds ;  and  in  Haslope  v.  Thome  (b)  it  was 
held  sufficient  for  the  plaintiffs  clerk,  .in  an  affidavit  to 
bold  to  bail,  to  state  his  place  of  abode  to  be  the  office 
where  be  was  employed,  though -he  slept  at  another  place ; 
and  there  a  substantial  compliance  with  a  rule  of  Court 
was  necessary,  which  required  his  true  place  of  abode 
to  be  inserted  in  the  affidavit;  and  Lord  Ellenborough 
thought,  that  the  object  of  the  rule  was  to  ascertain 
where  the  deponent  was  most  usually  to  be  found.  That 
is  sufficient  for  all  reasonable .  or  legal  purposes,  and  at 
all  events  must  be  so  for  the  purposes  of  the  statute  in 
question  ;  for  the  strict  residence  of  a  clerk  could  only 
be  ascertained  with  difficulty,  as  be  might  change  from 
lodging  to  lodging,  and  not  have  resided  forty  days  at 
any  <me  place,  so  as  to  gain  himself  a  settlement.  At  all 
events  this  Court  has  no  summary  jurisdiction  to  set 
aside  the  annuity,  or  order  the  principal  deeds  to  be  de- 
livered up  to  be  cancelled  on  an  application  of  this  de- 
Co)  5  Bum.  and  Aid.  717.— {*)  1  Maol.  *nd  Sttir.  103, 
2  C  2 
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IBM,  scriptioo.  It  mast  be  confined  to  the  cases  denominated 
St.  John  in  the  6th  section  of  the  53  Geo.  3.  (a)  viz.  to  a  fraud 
CHAMPNKYft.  *n  the  returning  or  retention  of  part  of  the  consideration 
for  which  the  annuity  is  granted,  jmd  not  to  a  mere  techni- 
cal objection  as  to  the  misdescription  of  a  witness.  So, 
in  the  Duke  of  Bolton  v.  Williams  (b),  Lord  Loughbo- 
rough, in  treating  of  the  17  Geo.  3.  c.  26,  said,  "  The 
courts  of  common  law,  which  will  upon  their  general  ju- 
risdiction enter  into  the  validity  of  the  warrant  of  attor- 
ney or  judgment  upon  motion,  in  the  particular  applica- 
tion under  the  act,  will  only  set  aside  the  judgment  or 
execution,  or  vacate  the  warrant  of  attorney;  but  the 
jurisdiction  does  not  extend  to  ordering  the  bond  to  be 
delivered  up;  and  if  ever  done,  it  has  been  done  inad- 
vertently .*  So,  in  Charmer  v.  Whaley(c),  where  the 
rule  sought  to  set  $side  the  bond  and  warrant  of  attorney, 
and  that  the  several  deeds  for  securing  the  annuity 
might  be  delivered  up  to  be  cancelled,  Mr.  Justice  Le 
Blanc  observed,  "that  the  defendant  could  not  have 
more  of  his  rule  granted  than  for  setting  aside  the  war- 
rant of  attorney  and  judgment,  over  which  the  Court 
of  King's  Bench  had  an  undoubted  jurisdiction,  but  that 
it  belonged  to  another  Court  to  set  aside  the  deeds.7* 
So  the  Court  of  Exchequer  cannot  proceed  on  motion,  to 
order  the  securities  to  be  delivered  up  for  an  omission  in 
the  memorial,  but  can  only  set  aside  the  warrant  of  at- 
torney and  judgment.  Appleby  v.  Smith  (d).  And  this 
Court,  in  the  case  of  Symonds  v.  Coboume  (e),  refused  to 
order  an  annuity  bond  to  be  delivered  up  to  be  cancelled, 
though  it  was  void  under  the  1st  section  of  the  17  Geo.  3. 
c,  26.  as  the  motion  should  have  been  merely  to  stay  the 
proceedings.  So  here,  as  none  of.  the  consideration  money 
appears  to  have  been  returned  or  retained,  it  does  not 

(a)  See  this  section,  ante,  Vol.  VI.  492. (6)  4  Brown.  Chad.  Ott.  310w 

2  Vet.  job.  154.    1  Bos.  &  Pal.  66,  (n). (c)  $  East,  600.—— 

W  3  Anst.  865, (e)  1  Bob.  and  Pull.  482. 
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fall  within  the  6th  section  of  the  53  Geo.  3.  With  re*  1822. 
spect  to  the  objection  which  has  been  raised  as  to  that  St.  John 
point,  as  well  as  the  memorial  being  defective,  on  the 
ground  that  all  the  names  of  the  parties  by  whom  the 
annuity  was  to  be  beneficially  received  are  not  stated, 
they  go  to  the  merits  only ;  and  the  only  question  for  the 
consideration  of  the  Court  is,  as  to  the  construction  of 
the  statutes  53  Geo.  3.  and  3  Geo.  4.  as  far  as  regards 
the  description  of  the  witnesses  in  the  memorial. 

Mr.  Serjeant  Lawes  and  Mr.  Serjeant  Peake,  in  sup- 
port of  the  rule,  admitted  that  there  was  no  ground  for 
the  two  latter  objections,  and  confined  themselves  as  to  the 
description  of  the  witnesses  in  the  memorial.  Although 
the  statute  3  Geo.  4.  was  passed  to  remove  any  doubts  as 
to  the  construction  to  be  put  on  the  53  Geo.  3.  c.  141, 
still  the  former  statute  did  not  have  It  retrospective  ope- 
ration, but  was  merely  declaratory  or  prospective ;  and 
provided  that  the  53  Geo.  3.  should  receive  the  construc- 
tion put  on  it  by  the  legislature,  from  the  time  the  3  Geo. 
4.  was  passed.  It  is  stated  in  the  proviso,  that  it  may 
be  doubtful  whether  it  was  the  intention  of  the  legislature 
to  require  any  description  to  be  added  to  the  names  of 
the  witnesses ;  and  as  doubts  had  been  entertained  whe- 
ther the  construction  put  on  the  53  Geo.  3.  was  the  true 
construction  or  not,  it  provides  as  to  how  it  shall  be  con- 
strued and  taken  in  future.  This  case  therefore  must  be 
considered  as  if  that  'statute  had  never  been  penned.  If 
not,  it  at  all  events  falls  within  the  exception  of  the  4th 
section,  by  which  it  is  provided,  that  the  act  should  not 
affect  or  prejudice  any  proceeding  in  law  commenced  be- 
fore the  31st  May,  1822,  and  depending  at  the  time  that 
statute  was  passed.  That  was  introduced  for  the  express 
purpose  of  excepting  this  particular  case  from  the  opera- 
tion of  that  statute,  as  the  rule  was  granted  previous  to 
that  day.    The  legislature  did  not  intend  to  disturb  judg- 
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1822.  meats  formerly  pronounced,  or  to  reverse  the  decisions 
,  St.  Joh*  of  the  Court  of  Kings  Bench  m  Datwm  V.  Lincoln,  and 
Champnets.  Smiik  v-  Pritch&ri ;  and  it  would  be  equally  hard  to  d* 
prive  parties  of  the  benefit  of  motioBB  which  were 
depending  before  the  Court  previously  to  the  passing  of 
the  latter  statute.  The  construction  put  on  the  53  Geo*  S. 
in  those  cases  was  not  only  the  true  and  proper  construe* 
tion*  bat  cannot  now  be  controverted.  That  statute  was 
passed  for  the  prevention  of  the  mischief  attendant  on 
the  granting  of  annuities;  and  the  word  "  of"  in  the 
column  pf  the  schedule  which  was  to  contain  the  nifties 
of  the  witnesses,  must  hare  some  meaning*  bnft  must 
necessarily  tefer  to  thdr  places  of  abode  or  residence, 
and  more  particularly  so,  as  the  express  otyect  of  the 
memorial  was  to  give  publicity  to  transftctioaa  of  this 
nature,  and  to  tra*e  the  parties  attesting  the  execution 
of  the  deed  with  facility  and  certainty*  in  case  their  tes- 
timony should  be  required  to  state  the  circumstances 
under  which  the  annuity  was  granted.  The  witnesses 
done  could  give  information  whether  part  of  the  consi- 
deration was  retained  or  returned,  or  whether  the  trans- 
action was  conducted  in  a  fair  and  honourable  manner 
at  the  time  of  the  execution  of  the  deeds.  It  has  been 
said,  however,  that  the  word  "  of "  is  applicable  only 
to  the  indentures  of  lease  and  release*  and  cannot 
be  taken  to  extedd  to  bonds  and  warrants  of  attor- 
ney; but  these  latter  instruments  form  part  of  one 
and  the  same  transaction,  and  the  parties  must  be  de- 
scribed alike  m  all,  and  therefore  it  was  unnecessary  to 
repeat  that  word  in  the  latter  part  of  the  column,  at  the 
top  of  which  it  was  introduced.  The  case  of  Htis- 
lape  v*  Thome  is  inapplicable  to  the  present,  as  it  turned 
on  the  construction  of  a  rule  of  Court  as  to  a  mere  mat- 
ter of  practice,  and  was  adverted  to  in  Darwin  v.  Lincoln, 
where  Lord  Chief  Justice  Abbott  observed,  that  (a)  "  it 

(a)  5  Barn.  &  Aid.  449. 
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was  of  great  importance  trja*  the  place  pf  abode  of  the  1822. 
witness  shoqld  bp  inserted  ju  (he  mejjiQrja],  for  otherwise  gT.  John 
annuity  deeijs  qijght  J>e  executed  ip  tj*e  presence  of  wit-  g?AJtpNEYa. 
nesses  wfopHy  jjr^nown  tq  the  party,  and  he  might 
afterwards  Jjavp  po  jq$ans  of  findi&g  tfepni  out,  for  the 
purpose  of  obtaining  their  eyidence  ap  to  wfot  parsed  at 
the  time  of  execution  :y  aqd  Mr.  Justice  Ptyley  and  Mr. 
Justice  Ifaf  concurred  in  that  opjpipn ;  and  tlje  latter 
said,  "  (6)  The  witness  to  the  deed  is  described  merely  as 
clerk  to  Mr.  B. ;  that  is  not  the  description  which  the 
act  requires.  He  may  be  clerk  for  a  siqgje  daj,  or  his 
employer  may  not  be  disposed  to  give  the  required  infor- 
mation. He  may  have  an  interest  in  withholding  it/' 
The  subsequent  case  of  Smith  v.  Pritchar4  is  precisely 
similar  to  the  present  in  terms,  in  whiclj  the  Court  again 
held,  that  not  merely  the  name,  but  the  place  of  abode 
of  the  witness  should  be  stated  in  the  memorial.  Certain 
circumstances  are  required  to  be  stated  in  tjiat  instrument, 
and  if  pne  ingredient  be  omitted,  it  renders  it  defective  al- 
together, and  canqot  afterwards  be  made  available.  Lay- 
ing aside,  however,  the  53  Geo.  3.  and  3  Geo.  4.  even  by 
the  17  Geo.  3.  c.  26,  it  was  necessary  to  describe  the 
witnesses  by  their  place  of  abode;  for  the  Courts  have 
alwavs  construed  that  statute  strictly  with  respept  to 
grantees  ;  but  as  it  was  found  to  be  prejudicial  in  some 
respects,  the  53  Geo.  3.  was  passed  to  simplify  and 
correct  it,  and  in  which  a  schedule  was  given  as  to  the 
requisites  each  memorial  should  contain.  Taking  both 
these  statutes  together,  their  chief  object  was  (to  give 
publicity  to  the  names  of  all  the  parties  interested  in,  as 
well  as  those  attesting  the  execution  of  the  instruments 
by  which  the  annuity  was  to  be  secured.  It  has  been 
said,  that  this  Court  has  not  jurisdiction  to  make  this 
rule  absolute  in  the  terms  as  prayed  for,  or  order  the 
deeds  to  be  delivered  up  to  be  cancelled,  but  they  have 
(a)  5  Barn.  &  AJd«  451. 
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1833.  a  summary  jurisdiction  over  the  judgment  by  reafron  of 
^fjoiHif  *e  warrant  of  attorney.  Steadman  v.  Purchase  (a).  And 
Champvbys.  ^^  ^ave  a'so  a  jurisdiction  over  that  instrument  by  the 
common  law.  If  therefore  the  judgment  be  founded  oa 
an  illegal  consideration,  it  must  fail  in  Mo;  and  the  latter 
statutes  extend  rather  than  limit  the  jurisdiction  of  the 
Court,  and  at  all  events  give  them  a  discretionary  power 
co-extensive  with  the  objects  for  which  those  statutes 
were  passed. 

Lord  Chief  Justice  Dallas.  It  has  been  admitted  in 
the  course  of  the  argument,  that  this  case  is  entirely 
free  from  the  objection  which  was  raised  whetf  the  rule 
was  applied  for  as  to  the  returning  or  retaining  any  part 
of  the  consideration  money  paid  for  the  annuity  when  it 
was  granted,  or  that  the  plaintiff  was  by  any  means 
privy  to  the  conductor  rather  the  misconduct  of  Messrs. 
Howard  and  Gibb*.  In  substance,  therefore,  the  plain- 
tiff has  brought  a  fair  case  before  the  Court,  and  it  has 
been  so  asserted  on  the  one  hand,  and  not  denied  on  the 
other.  That  part  of  the  rule,  therefore,  which  related  to 
the  retaining  of  any  part  of  the  consideration  money, 
was  most  properly  abandoned  in  the  course  of  the  argu- 
ment, and  in  the  result,  the  plaintiff's  case  as  to  that 
point  stands  on  honourable  and  unimpeached  grounds. 
The  only  remaining  objection,  therefore,  on  which  the 
annuity  is  now  sought  to  be  set  aside,  rests  •  on  the 
manner  in  which  the  attestation  of  the  witnesses  is  de- 
scribed in  the  memorial,  viz.  whether  it  be  a  sufficient 
description  to  give  the  name  of  the  place  where  they  are 
occupied  during  the  day,  and  not  that  of  their  residence 
or  place  of  abode.  It  has  not  been  pretended  that  the 
parties  have  not  been  able  to  discpver  them  by  the  de- 
scription which  has  been  given,  or  that  any  inconvenience 

(•)  6  Term  Rep.  739. 
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has  been  occasioned  by  such  description.     The  objec- 
tion therefore  resolves  itself  into  a  mere  matter  of  form* 
which  appears  to  me  to  be  against  the  merits  and  justice 
of  the  case ;  but  this  objection  is  not  less  entitled  to  the 
attention  and  consideration  of  the  Court,  as   we  are 
called  upon  to  dispose  of  it  according  to  law,  whatever 
that  law  may  be.    In  order  to  do  this,  the  different  sta- 
tutes on  which  the  question  arises  must  be  considered,  to 
ascertain  whether  this  attestation  be  sufficient  as  to  the 
description  of  the  place  of  residence  of  those  witnesses, 
viz.  whether  it  must  be  the  place  of  their  occupation,  or 
that  of  their  actual  abode.— The   statutes  relative  to 
this  point  are  the  17  Geo.  3.  c.  26.,  53  Geo.  3.  c.  141., 
and  the  late  act  of  S  Geo.  4.  c.  92.   It  appears  to  me  to 
be  proper  for  this  purpose  to  consider  the  latter  statute 
first,  and  see  whether  it  be  declaratory  or  not;  and  if  so, 
whether  it  be  prospective  or  retrospective.     If  it  be  de- 
claratory, there  is  an  end  of  the  questiop,  as  it  directs, 
that  by  the  53  Geo.  3.  the  names  only  of  such  witnesses 
are  requisite  to  be  stated  in  the  memorial,  without  even 
the  addition  of  their  place  of  occupation  or  residence. 
If  it  be  retrospective,  a  question  arises,  whether  this  parti- 
cular case  is  saved  by  the  proviso  or  exception  in  the 
4th  section  of  that  statute.    Difficulties  may  arise  as  to 
that  proviso,  which  I  do  not  deem  it  necessary  at  pre- 
sent to  interfere  with,  as  I  shall  treat  the  question  in  a 
general  point  of  view.    It  appears  to  me,  however,  to  be 
qerite  clear,  that  as  this  case  was  in  progress  before  that 
statute  passed,  (viz.  on  the  29th  July,  1822,)  it  was  in- 
tended that  it  should  not  fall  within  its  operation,  but 
remtts  on  the  same  footing  as  it  stood  before.    There 
w*uld  have  been  no  occasion  for  the  proviso,  unless  it 
be  so  understood.    This  appears  by  the  enacting  clause; 
and  the  statute  being  declaratory,  as  connected  with  the 
saving,  at  the  end  of  it,  shews  that  this  case  was  to  be 
excepted,  and  not  affected  by  it.    It  is,  therefore,  neces- 


394  CASKS  IK  Ml«CHAELM4Siff^|l, 

1822.        sary  to  enquire  bow  the  tew  stood  previously  to  the 
s>t.  ,k>a*i      passing  of  'that  act.    The  preamble  to  the  1.7  Geo.  3, 

CifANmTi.  c*  '**'  wosi  ^^  <tewibe*,  $*&  '* tbe  rai«*og  W>ncj  by 
the  sale  of  life  annuities  was  a  pernicious  praptice,  and 
was  much  promoted  by  t^e  secrecy  wit}i  which  spcb 
transaction*  were  conducted ;,;  and  the  statute,  there- 
fore, preapiihed  certain  forms  to  be  observed  for  pitting 
an  end  to  $upb  secrecy,  and  ascertaining  the  real  trans- 
action, and  making  the  *ame  public.  The  Courts  have 
since  watched  over  proceedings  of  this  description  with 
great  jealousy :  but  that  statute  did  not  require  the  place 
of  abode,  or  of  U^e  occupation  of  the  witnesses  to  be 
stated  in  the  memorial,  but  that  t^t  instrument  should 
contain  their  names  onlyf  Frpm  the  tipe  of  the  pass- 
ing of  that  statute  to  tjae  $3  Qca.  9,  *  jnuJiipliciiy  of 
decjsipns  took  place  aa  to  its  construction*  Tjbe  practice 
of  granting  annuities,  instead  of  being  diminished,  was 
rather  increased,  since  the  passing  of  the  former  act,  and 
was  consequently  rather  productive  of  injury  than  tend- 
ing to  check  t(ie  evil  which  it  was  intended  to  xejnedy. 
Tben  came  the  53  Geo*  3,  c.  141,  in  tbe  enacting  clause 
of  which  (viz*  the  second  section),  the  description  of  the 
witnesses  is  not  required  to  be  stated  in  .Uje  memorial, 
but  their  names  pqty,  That,  however,  must  he  taken 
together  with  the  form  or  schedule  therein  set  uut,  and 
wjfeich,  for  this  purpose,  must  be  considered  us  fuming 
part  of  tbe.enaqting  clause.  i}ut  wbat  does  $e  schedule 
/e^uire?  At  tbe  iesd  of  one  of  (he  columns  are  tbe 
words  "  Nwep  of  witne^e?  j "  aud  mdqqrofcb,  as  ap- 
plicable IP  iud^utUffis  pf  l^af  e  apd  reJe&se,  the  letters  and 
worts  "  E,  F.  pf 4  G,  f/,  pf  f  but  potbiug  /pUows  by 
way  pf  df :s«ri^MoR  |  not  pf  .«usk  a  place,  pr  pf  speb  an 
Occupation,  but  jtjpavei  $e  dewiptiop  open,  to  be  in- 
serted .ap^ordi^g  tp  t^  cirpwustapces  e^pb  purtipuJar 

ca§p  may  require ;  aud  nothing  whatever  js  said  as  to 
abode  or  residence.    TJus  statute  requires  a  reasonable 
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donstrnctloft,  to  as  to  suppress  wrong,  or  advance  a  re*  isaa. 
medy  against  it.  First;  then,  it  is  necessary,  to  consider  b^Tohn 
the  nature  of  attestations  in  general ;  for  the  object  of  ^-^^ 
tbem  miiat  be  generally  the  same  in  all  cases.  As  at- 
tached to  a  deed,  they  signify  nothing,  unless  the  parties 
making  them  may  be  found  when  required,  for  the  pur* 
poses  of  justice,  to  authenticate  the  instruments  they 
have  attested.  But  whether  they  be  attached  to  a  will 
or  deed,  die  law  does  not,  generally  speaking!  require 
the  place  of  abode  or  means  of  occupation  of  such  wit-  ' 
nesaes  to  be  stated ;  it  is  satisfied  without  that  informa- 
tion. It  is  true,  that  different  cases  stand  on  different 
grounds \  one  kind  of  description  may  be  required  in  af- 
fidavits of  debt,  another  in  notices  of  justification  of 
bail,  and  a  third  in  the  service  of  process.  But  the  na- 
ture of  the  attestation  in  each  of  those  particular  instances, 
must  depend  on  the  nature  of  the  instruments  to  which 
they  are  affixed,  and  the  practice  by  which  they  have 
been  governed,  and  to  which  they  must  be  made  con- 
formable. The  case  of  Hastope  v.  Thome  (a),  although 
not  precisely  in  point,  appears  to  me  to  have  required  a 
greater  certainty  of  description  than  the  legislature  in- 
tended, when  the  53  Geo.  3.  was  passed,  as  the  practice 
there  depended  on  a  rale  of  Court  (4),  which  required  the 
true  place  of  abode,  and  the  true  addition  of  every  person 
who  should  make  an  affidavit  inCourt,  to  be  inserted  there- 
in ;  and  it  was  there  held,  that  the  plaintiff's  cleric,  who 
made  the  affidavit,  might  state  his  place  of  abode  to  be 
the  office  rtheie  be  was  employed  the  greater  part  of  the 
day,  though  he  slept  at  night  at  another  place.  In  support 
of  the  affidavit,  it  was  stated  by  counsel  to  be  in  the 
usual  form,  and  upon  which  the  Court  had  been  in  the 
habit  of  acting  for  a  length  of  time ;  and  although  it 
vras  contended  an  the  other  hand,  that  place  of  abode 

(a)  1  Maul.  &  Sclw.  103. (6)  Mich.  15  Car.  2. 
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1822.  meant  the  place  where  a  person  usually  slept ;  yet  Lard 
StTjohn  .  E/lenborough  there  said,  that  "  the  words  '  place  of 
abode/  did  not  necessarily  mean  the  place  where  the 
deponent  sleeps ;  that  the  object  of  the  rule  of  Court  was 
to .  ascertain  the  place  where  the  deponent  was  most 
usually  to  be  found,  which  in  that  case  was  the  office  at 
which  he  was  employed  during  the  greater  part  of  the 
day,  and  not  the  place  whither  he  retired  merely  for  the 
purposes  of  rest."  It  is  quite  clear,  that  there  was  more 
certainty  required  in  that  case  than  in  the  present,  where 
neither  the  place  of  abode,  or  addition  of  the  witness, 
follows  his  general  description  in  the  schedule  to  which  I 
have  referred,  and  which  does  not  even  state  it  to  be  ne- 
cessary that  his  occupation  should  be  added.  Laying 
aside,  however,  the  particular  wording  of  the  rule  of 
Court,  as  well  as  the  words  of  the  description  in  the 
column  of  the  schedule  in  which  the  names  of  the  wit- 
nesses are  required  to  be  stated,  it  appears  to  me,  that 
the  object  of  the  Legislature  was  to  provide  that  the 
witnesses  should  be  so  designated  and  described,  that 
they  might  be  found  when  called  on  ;  and  according  to 
the  opinion  of  Lord  Eiienborottgh,  that  would  be  at  the 
place  where  they  are  occupied  duribg  the  day,  and  not 
at  the  lodging  to  which  they  may  resort  at  night  for  the 
mere  purposes  of  rest*  That  distinction  appears  to  me 
to  be  founded  on  sense  and  reason.  Still,  however,  it 
has  been  said,  that  if  application  be  made  at  the  office 
of  a  party,  in  whose  employment  or  occupation  a  clerk 
or  witness  may  be,  such  party  may  refuse  to  give  the 
necessary  information.  So  might  the  party  where  the 
witness  lodged ;  and  it  is  more  than  probable,  that  a  so- 
licitor or  merchant  would  not  refuse  to  give,  answers  to 
questions  respecting  their  clerks,  or  would  answer  them 
more  readily  and  satisfactorily  than  persons  at  whose 
houses  they  might  casually  lodge.     In  Weddall  v.  Ber- 
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ger  (a),  a  notice  of  justification  of  bail  was  objected  to,  1822. 

because  one  of  the  bail  was  described  therein  as  of  Cop-      St.  John 
pice  Row,  whereas  it  appeared  that  he  had  only  a  lodg-    ciiamfniits. 
ing  in  that  place,  where  he  carried  on  his  business,  bat 
that  bis  house  was  in  Southampton  Row:  but  the  Court, 
held  the  description  sufficient,  saying,  (as  I  say  here),. 
*  he  was  most  likely  to  be  found  at  the  place  where  he 
carried  on  his  business/'    These  two  cases  shew  what, 
would  be  a  reasonable  construction  of  the  description 
required  by  the  statute ;  but,  it  must  be  obseryed,  that 
there  is  no  word  to  follow  that  of  "  of;"  and  even  if  the 
word  u  abode"  had  been  added,* the  place  of  occupation, 
and  where  a  person  carries  on  his  business,  is  a  more  ap- 
plicable definition,  than  where  he  resides  or  sleeps.    Be- 
sides, in  the  case  of  a  bond  or  warrant  of  attorney  to 
confess  judgment  on  it,  the  mere  initials  of  the  witnesses 
are  inserted  in  the  schedule,  without  the  addition  of  the 
word  "  of"    Looking,  therefore,  at  the  object  of  the 
statute,   and  putting  a  reasonable  construction  on  it, 
which  we  are  bound  to  do,  as  well  as  considering  the 
justice  of  the  case,  I  think  that  the  witnesses  are  suf- 
ficiently described  in  the  memorial;  and  that  the  Legis- 
lature required  no  more  when  the  statute  53  Geo.  3,  was 
passed.      Still,  however,  two  recent  decisions  in   the 
King's  Bench  have  been  mainly  pressed  on  us,  where  that 
Court  has  put  a  different  construction  on  the  language 
and  meaning  of  that  statute.    No  one  can  entertain  a 
higher  respect  for  the  opinions  of  the  Judges  of  that 
Court  than  myself ;  and  1  must  confess  I  should  have  felt 
considerable  difficulty  if  the  question  had  been  put  to  me 
as  it  arose  there,  and  for  the  first  time.    But  here  the  re- 
sult is  shewn ;  and  it  is  not  necessary  that  we  should  put 
ourselves  into  that  situation,   as  the  Legislature  have 
afforded  us  an  express  opportunity  of  avoiding  it.  When 

(a)  1  Bos.  &  Pul.  325. 
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1822.  those  cases  were  decided,  the  Judges  had  only  the 
St.  John  53  Geo.  3,  before  them  ;  since  which  the  statute  3  G#*.  4, 
bad  been  passed,  from  which  it  1M&  be  collected,  that 
the  wording  df  tfce  fomier  statute  was  obscufle ;  for  ft  te- 
cties>  that  "  in  consequence  of  its  indistinct  enactment, 
it  way  be  doubtful  whether  it  w»  the  intention  of  the 
Legislature  to  require  any,  or  if  any,  what  description 
to  he  added  to  the  names  of  witnesses  in  rfhe  memorial  of 
any  deed,  fee*  to  be  enrolled;  and  that  doubts  had  been 
Entertained  Whether  the  construction  put  on  that  aet  was 
the  true  construction  thereof ;  and  that  it  was  expedient 
tojomov*  *R  doubts  teaching  its  construction,  with  re- 
spect tosomuch  of  the  memorials  required  to  %e  enrolled, 
as  related  to  any  description  iff  the  witnesses  :w— -And  it 
was  then  declared,  that  'the  names  only  were  necessary 
to  be  inserted.  The  doubts  there  expressed  as  to  the 
construction  put  on  the  statute,  related  to  the  two  deci- 
sions f  hate  just  alluded  to ;  and  I  am  not  aware  of  any 
other.  Still,  however/  I  cannot  avoid  expressing  an 
opinion,  and  stating,  that  I  even  consider  those  cases  as 
of  doubtful  authority ;  and  f  may  venture  to  do  this,  be- 
cause the  Legislature,  in  passing  the  3  Geo.  4,  enter- 
tained doubts  whether  it  was  the  true  construction.  It 
is  enough  for  me  to  decide  on  the  construction  of  the 
Whole  of  the  statutes  taben  together,  as  well  as  the  rea- 
son of  the  thing ;  and  when  I  find  that  the  17  Geo.  3 
doer  not  require  any  description  of  the  abode  or  occupa- 
tion of  the  witnesses,  and  that  it  was  left  open  in  the 
schedule  of  the  53'G«o.8;  and  that  according  to  the 
recent  act  of  3  Geo.  4,  the  names  of  the  witnesses  only 
are  required  :  I  am  of  opinion  that  there  is  as  little  in 
poifit  of  form  as  of  justice,  in  the  objections  raised  against 
this  memorial ;  and  consequently,  that  this  role  must  be 
discharged  with  costs. 

Mr.  Justice  Park.— I  so  folly  concur  with  every  part 
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of  the  lamidoGs  opinion  which  has  just  been  delivered        1822. 
by  my  Lofrd  Cirief  Jttstk&t  that  I  can  otfiy  add>  that  I      sr.  Jomh 
entertain  no  doubt  whatever  on  the  subject,  cbaiwnbys. 

Mr.  Justice  Buriiough, — The  statute  8  Geo.  4,  has 
altogether  put  an  end  to  the  question,  as  it  declares  that 
no  further  or  other  description  of  the  witnesses  was  re- 
quired in  the  memorial  of  all  such  witnesses,  besides  their 
names ;  and  that  the  53  Geo.-  3,  must  be  so  construed 
and  taken.  That,  therefore,  applies  to  cases  of  annuities 
granted  ab  origine,  and  not  to  those  which  might  be 
transacted  thereafter.  Even  if  the  question  turned  solely 
on  the  construction  of  the  58  Geo.  3,  it  does  not  appear 
to  me  that  there  would  be  aay  difficulty.  That  statute 
required  a  memorial  of  the  date  of  every  deed,  by  which 
any  annuity  should  be  granted,  as  well  as  the  names  of 
all  the  parties  and  witnesses  thereto ;  in  effect  following 
the  requisites  of  die  statute  17  G*o.  3,  and  introducing 
nothing  new,  with  the  exception  of  the  schedule.  No 
description  traa  required,  either  as  to  the  place  of  abode, 
addition,  or  occupation  of  the  witnesses  ;  but  the  nature 
of  the  different  instruments  was  to  be  set  out  in  the 
schedule,  viz*  whether  they  were  indentures  of  lease  and 
release,  bonds,  or  warrants  of  attorney,  together  with 
their  respective  dates,  and  the  names  of  all  the  parties 
and  witnesses  thereto*  The  latter  were  to  be  described 
generally,  Unless  their  particular  descriptions  were  set 
out  in  the  deeds ;  in  which  case  the  memorial  was  to 
follow  those  instruments,  as  they  were  to  be  adapted  to 
the  circumstances  of  each  case*  So  the  warrant  of  at- 
torney tocofnfefes  a. judgment  on  the  boad  should  de- 
scribe the  witnesses  as  they  were  set  oat  in  the  bond;  and  if 
their  residence  Or  place  of  abode  was  not  inserted  therein, 
it  would  be  unnecessary  to  set  it  out  in  the  memorial. 
Even  if  it  were,  the  statute  3  Geo.  4,  has  put  the  matter 
completely  at  rest;  and  the  proviso  contained  in  the 
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1832.        fourth   section  does  not   appear  to  me  to   extend  to 
8t.  Johw      the  objection  raised  in  this  particular  case,  in  which  it  is 
CaAMPNEts.   sufficient  for  us  to  say,  that  we  think  the  witnesses  ait 
sufficiently  described  in  the  memorial. 

Rule  discharged  with  costs. 


Thanday,  WlLSON  V.  LOCOS. 

Not.  21*. 

When  a  con.   Mr.  Serjeant  Pell,  on  a  former  day  in  this  Term,  bad 

minion  of  -  • 

bankrupt  was    obtained  a  rule  nisi,  that  the  proceedings  in  this  cause 


agaSsir the  might  be  staid,  until  certain  books,  papers,  documents, 
^ff^*^  writings  and  securities  belonging  to  the  plaintiff,  were 
bdngfounded  produced  to  the  assignees  under  a  commission  of  bank- 
act  of  bank-  rupt,  which  bad  been  issued  against  him.  He  founded 
^3^/  his  motion  on  an  affidavit  of  the  defendant,  which  stated 
that  a  commission  was  issued  against  the  plaintiff  on  the 


puutur  petition  of  bis  father,  in  February  last ;  and  that  he  was 

^^SJ^  accordingly  declared  a  bankrupt  under  it.    That  it  was 


.  -j^.*0.  afterwards  superseded,  on  the  ground  of  its  being  con- 
the  Court  certed ;  and  a  new  commission  was  issued  in  July  fol- 
de^  ban™'  lowing,  on  the  petition  of  one  Robert  Muriel,  and  that 
and  *  '"n'to  *^e  defendant  was  appointed  messenger  under  that  com- 
be produced  to  mission ;  and  that  the  plaintiff  had  brought  the  present 
undeMfuTte-  action  (trespass),  against  him,  for  the  purpose  of  dispot- 
abnd,  JJ^JI,  ing  its  validity.  That  having  reason  to  believe  that  the 
plication  by  the  plaintiff's  books,  &c.  were  in  the  custody  of  the  solicitor 
inch  appiica-  under  the  superseded  commission,  he  applied  to  him  for 
nmbettmade  t"lcm »  w^en  ^c  retunied  for  answer,  that  he  had  delivered 
to  the  Lord       them  to  the  plaintiffs  father,  from  whom  the  defendant 

Chancellor  in 

the  first  in-       afterwards  demanded  them,  but  he  refused  to  deliver  them 
,Uoce#  up.    The  defendant  also  swore,  that  the  plaintiff  and  his 

father  acted  in  concert  in  issuing  the  superseded  commis- 
sion; and  that  the  commissioners  and  assignees  under  the 
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second  commission  bad  not  been  able  to  proceed  therein         1822. 
in  consequence  of  such  refusal ;  and  that  the  defendant       wiuow 
was  also  thereby  prevented  from  furnishing  a  defence  to 
the  present  action. 

Mr.  Serjeant  Lens  now  shewed  cause,  and  submitted 
that  this  Court  had  no  jurisdiction  over  the  bankrupt's 
books  01  papers,  as  this  action  was  merely  brought  to  try  the 
validity  of  the  present  commission  which  had  been  issued 
against  him.  If  the  assignees  under  it,  had  applied  either 
to  the  Lord  Chancellor  or  the  Vice-Chancellor,  the  books, 
&c.  now  applied  for  by  the  defendant  might  have  been 
ordered  to  be  delivered  up  to  them,  if  it  should  have  been 
found  expedient  so  Jto  do.  The  application,  therefore, 
should  have  been  made  to  a  Court  of  Equity  in  the  first  in- 
stance ;  and  as  it  was  improperly  made  by  the  defendant 
as  the  messenger,  instead  of  the  assignees,  the  Court 
cannot  even  order  the  proceedings  to  be  staid,  until 
the  production  of  the  books  and  documents  in  ques- 
tion. 

Mr.  Serjeant  Pell,  in  support  of  the  rule,  insisted,  that 
as  the  first  commission  against  the  plaintiff  was  founded 
on  concerted  acts  between  him  and  his  father,  and  had 
been  afterwards  superseded  in  consequence  thereof,  the 
assignees  under  the  second  commission,  were,  at  all 
events,  entitled  to  the  books ;  and  that  the  Court,  in  the 
exercise  of  their  equitable  discretion,  would  order  them  to 
he  delivered  to  them,  in  order  to  furnish  the  defendant  as 
the  messenger  under  that  commission,  with  a  good  defence 
to  this  action,  and  without  which  he  could  not  have  the 
necessary  information. 

Lord  Chief  Justice  Dallas.— This  is  an  action  of 
trespass  against  the  defendant  as  messenger  under  a  se- 

VOL.  VII.  %  D 
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1822.  gowJ  comwjj^io^  t^hiqt  faa*  \>?en  js*ued  agaiipt  th? 
W^Jo*  pl^nt^f .  (t  ^  quite  clear^a*  the  defendant  UenUtfed  t* 
Lego*  l^e  aSlW*!Wce  of  the  Court*  if  fa  bool<*  wd  papera  ia 
question  be  essential  for  his  defence  to  such  action,  an4 
are  improperly  withheld  from  him  by  the  plaintiff.  It 
ha*  been  admitted,  that  this  is  an  application  to  the  dis- 
cretion of  the  Court  j  bpt  what  order  could  they  make, 
ev£n  supposing  they  had  jurisdiction  over  the  bankrupt's 
books  and  papers?  It  appears  to  me,  that  in  strictness, 
they  should  ha,ve  been  delivered  up  to  the  assignees  under 
the  second  commission ;  but  unless  some  one  be  clearly 
entitled  tp  them,  the  plaintiff  need,  not  give  them  up  as 
against  himself.  This  application,  therefore,  should  have 
beeij  made  to  the  Lord  Chancellor,  who  would  have  made 
such  ail  order  as  he  might  have  thought  fit. 

M^.  Justice  Pa^k. — It  appears,  that  the  plaintiff  has 
merely  delivered  a  declaration  against  the  defendant  in 
this  action.  If  the  latter  requires  t,h£  papers  in  question 
for  his  defence,  he  should  have  applied  to  the  ^orf 
Chancellor  in  the  first  instance,  and  time  to  plead  might 
have  been  given  until  such  papers  were  produced. 

M*.  Justice  Burrouoh — The  solicitor  under  the  first 
commission,  which  was  superseded,  acted  Rightly  in  de- 
livering over  the  papers  ip  question  to  the  plaintiff's  fa- 
ther who  was  the  petitioning  creditor  under  it ;  and  as 
this  action  is  merely  brought  to  try  U?e  validity  of  th$ 
second  commission,  it  appeals  tp  me  that  the  assignees 
are  entitled  to  the  possession  of  the  bankrupt's  papers; 
but  an  applicatjoi*  m^ist  be,  n»ade  by  them,  tp  the  frnj 
Chancellor,  for  the  purpose  of  having  therp  produced* 
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Hill  v.  Thompson.  Jrld*X' 

Nov.  22d. 

JVIr.  Serjeant  Vaugfuin,  on  a  former  day  in  this  Term,  An  attorney's 
had  obtained  a  rule  nisi,  that  the  proceedings  on  the  bail-  puUn^ybftil 
bond  which  had  been  given  in  this  cause,  might  be  set  **  &*  pun^ 
aside  for  irregularity,  with  costs.  the  defendant, 

'    '    bnt  he  cannot 
justify  as  such. 

Mr.  Serjeant  Lens  now  shewed  cause,  on  an  aflfrdavit, 
which  stated  that  the  bail  put  in  were  both  clerks  to  the 
defendant's  attorney ;  that  the  plaiptiff  therefore  treated 
them  as  a  nullity,  and  took  an  assignment  of  the  bail? 
bond ;  and  he  referred  to  the  pase  of  Wallace  v.  Arrow- 
smith  (q),  as  being  precisely  in  point. 

.  »  i  ' 
The  Court,  however,  observed,  th*t  there  was  a  dis- 
tinction between  putting  in  bail  in  order  to  surrender  a 
defendant,  and  justifying  in  Court;  and  that  Mr.  Justice 
Heath  had  said,  in  the  case  of  Bell  v.  Gate  (b),  that "  any 
persons,  evep  if  they  came  out  of  Newgate,  might  become 
bail,  for  the  purpose  of  rendering  their  principal/' 
The  rule  was  consequently 

Discharged  (c). 

(a)  2  Boa.  &  Pol.  49. (A)  1  Taunt.  163 (c)  See  1  Udd, 

7th  edit.  270.    S.  P.  1  Chit.  Rep.  714,  n. 


CLAPHAM  */,  HlGHAM.  Friday, 

Not.  22d. 

This  was  an  action  for  money  had  and  received;  and  where  a  cause 
on  its  coming  on  for  trial  at  the  Summer  assizes  at  York,  ^^^^ 
tar  «n  older  of  a  Judge  at  NitiPrwtf  by  the  consent  of  the  parties,  one  of  whom 
revoked  his  submission  before  the  award  was  published ;  notwithstanding  which, 
the  arfattmtor  afterwards  made  his  award  ;«~thc  Court  set  it  aside ;  the  order  having 
been  previously  made  a  rule  of  Court 

2D2 
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1822.  1821,  the  parties  consented  to  refer  it  to  an  arbilrata 
Clapham  under  a  Judge's  order,  which  was  accordingly  done.  The 
parties  having  met  three  times  before  the  arbitrator,  and 
the  defendant  having  obtained  time  from  him  for  the  ex- 
amination of  a  witness~and  procuring  a  certain  written 
instrument;  he,  instead  of  so  doing,  revoked  the  submis- 
sion by  deed,  a  copy  of  which  he  caused  to  be  served  on 
the  arbitrator,  who  notwithstanding  proceeded  to  make 
his  award.  The  Judge's  order  was  not  made  a  rule  of 
Court  untiljthe^first  day  of  this  Term ;  and  in  the  course 
of  the  last,  Mr.  Serjeant  Hullock  had  obtained  a  rule 
nisi  that  the.  award  might  be  set  aside,  on  the  ground 
that  it  was  made  after  the  defendant  had  revoked  the 
submission;  but  on  cause  being  shewn  by  Mr.  Serjeant 
Cross,  and  it  appearing  that  the  order  had  not  been 
a  rule  of  Court,;;  the  rule  was  discharged  with  costs. 
That,  however,^havlng  beenTnow  done, 

Mr.  Serjeant  Hullock,  on  a  former  day  in  this  Term, 
renewed  his  application,  against  which 

Mr.  Serjeant  Cross  now  shewed  cause,  and  submitted,  that 
this  being  a  submission  under  a  Judge's  order  at  M«  Prrw, 
it  was  not  revocable  as  in  the  case  of  a  submission  by  deed, 
which  was  an  instrument  executed  between  the  parties 
themselves;  and  that  under  the  circumstances,  the  defend- 
antcouldnotbe  en  titled  to  the  indulgence  of  the  Court,  as  he 
had  been  guilty  of  a  contempt,  by  rescinding  or  violating 
the  order  to  which  he  had  assented  in  the  first  instance. 
If  an  award  can  be  set  aside  on  the  ground  that  the  sab- 
mission  was  revoked  by  one  of  the  parties  before  the 
order  of  Nisi  Prius  was  made  a  rule  of  Court,  a  reference 
under  such  an  order  will  in  future  be  used  as  a  means 
of  delay,  as  the  order  cannot  be  made  a  rule  of  Court 
until  the  Term  next  ensuing  the  date  of  the  order.  In 
Aston  v.  George  (a),  the  authority  was  revoked,  because 

(a)  2  Bam.  &  AM.  395.    S.  C.  1  Chit.  Rep.  200. 
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the  defendant  could  hot  procure  the  attendance  of  ma-         1822. 
terial  witnesses  before  the  arbitrator ;  she  was,  therefore,      o^m 
guilty  of  no  miscondupt  or  delay,  within  the  terms  of  the       Hl0*A 
order.    Here,  however,  the  default  arose  entirely  Qn  the 
part  of  the  defendant.    There,  too,  it  was  determined 
that  an  order  of  Nisi  Priu$9  referring  a  cause  to  arbi- 
tration, might  be  made  a  rule  of  Court  after  notice  of 
revocation  of  the  arbitrator's  authority,  on  the  express 
ground  that  such  order  is  not  revocable ;  and  both  Lord 
Chief  Justice  Abbott  and  Mr.  Justice  Hoboyd  there said(a), 
4€  supposing  that  either  party  might  revoke  the  order, 
as  far  as  regarded  the  submission,  still  it  was   com- 
petent to  the  other  party  to  make  it  a  rule  of  Court;  in 
order  to  enforce  the  other  parts  of  the  order."   The  power 
as  to  the  revocation  of  the  submission,  was  therefore 
merely  put  by  way  of  argument  or  illustration ;  and  not 
that  it  could  be  revoked  as  a  matter  of  course  :  and  in 
Wood  v.  Plant,  in  error  (6),  Lord  Chief  Justice  Mantfdd 
said,   that  "  a  Judge's  order  is  to  be  regarded  as  the 
order  of  the  Court;    that    the   effect  of  such  ordere 
was  much  considered  in  the  case  of  Rex  v.  Wilkes  (c)  ; 
and  that  they  were  as  binding  as  any  act  of  the  Court,1 
though  they  were  not  entered  and  made  rules  of  the  Court, 
unless  it  were  necessary  to  enforce  them  by  attachment," 
A  Judge's  order,  therefore,  is  not  in  the  nature  of  an 
agreement  or  deed,  by  which  parties  submit  themselves 
to  arbitration;  and  after  the  former  has  been  made  a  rule 
of  Court,  an  attachment  may  be  granted  for  disobedience 
to   the  award;   and  as  it  has  reference  to  the  original 
order,  it  must  be  considered  as  effectual  and  binding  on 
the  parties;    and  at  all  events,  the  defendant  caanot 
succeed  in  setting  aside  the  award  which  has  been  made 
under  it,  and  which  has  not  been  avoided  by  his  sub- 
mission, but  it  may  be  still  enforced  against  him ;  and 

(«)  2  Barn.  &  Aid,  397.  ■    (4)  1  Taunt.  47,        ■  (c)  4  Burr.  2570. 
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I8214        moie  particularly  so,  as  the  order  has  now  been  made  s 
c^km      role  of  Court. 


V. 
ffi&KAM. 


Mr.  Serjeant  Hulfock,  in  support  of  the  rule*  contended 
that  a  party  riiight  revoke  the  authority  of  atti  Arbitrator 
at  anytime  before  the  submission  is  made  a  rule  of  Court 
and  the  award  published or  delivered;  although  the  refer- 
ence were  made  by  order  of  Niftf  Prius.   The  case  of  Aston 
v.  Oeotge  is  precisely  in  point,  which  was  fen  action  of  slan- 
der, and  referred  to  arbitration  by  ah  oMet  of  the  late  Lord 
Bllenbotougli  at  Niti  Prius;  and  the  arbitrator  having  pro- 
ceeded in  his  reference,  and  examined  all  thfe  witnesses 
for  the  plaintiff,  dod  several  on  the  part  of  the  defendant, 
thtt  latter  revoked  his  f>owef,  on  the  ground  that  she 
could  not  procure  the  attendance  of  certain  Witnesses 
riecessary  to  her  defence,   and  consequently  no  award 
was  made,  add  the  cause  proceeded  entirely  on  the  as- 
sumption that  the  revocation  was  good  J  but  the  Court, 
under  the  circumstanced,  fefused  to  allow  any  costs :  and 
they  had  no  doubt  but  that  either  party  might  revoke 
the  order,  as  far  as  it  regarded  the  submission.     So  in 
Trotter  v.  Moytey  (a),  which  was  an  action  on  a  builders 
bill ;    the  question  was,  whether  the  plaintiff  was  en- 
titled to  recover  on  a  qkantum  meruit,  or  According  to 
the  terms  of  a  contract  entered  into  between  him  and 
the  defendant ;  and  on  its  coming  on  for  trial  at  New- 
castle, at  the  Summer  assizes,  1021,  it  Was  referred  to  an 
arbitrator,  under  an  order  of  Niti  Prius,  before  whorn  the 
parties  attended;  and  he  caused  a  draft  of  his  award 
to  be  made :  but  as  one  of  the  parties  had  learnt  that 
the  arbitrator  had  awarded  against  him,  from  some  ex- 
pressions which  had  fallen  from  him,  he  revoked  his 
submission  before  the  order  bad  been  made  a  rule  of 
Court ;  notwithstanding  which,  the  arbitrator  afW#ords 

(«)  This  case  has  not  been  reported- 
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nade  bis  award,  subsequently  to  which,  the  ordfer  was 
nade  a  rule  of  Court,  and  an  application  Made  by  Mir. 
Serjeant  HuUock  for  an  attachment  fbr  non-perForuiance 
of  the  award ;  aid  Mr.  Scnrlttt  obtained  a  txewnwtim, 
that  the  bause  might  go  down  again  tt>  be  te-trfed^  *btefr 
thfe  Cburt  ordered,  and  refbsed  the  atUtf*hta<*ritj  oil  thfe 
ground  that  the  order  wad  revocable,  although  it  had 
Wen  made  a  rule  of  Cotirt,  which  Was  tteoesMty  to 
order  to  empower  the  Court  to  graat  an  attafcfrment  for 
disobedience  td  the  award. 


1822. 
CLifrfiAlM 

9. 

Hcanftki 


Lord  Chief  Justice  Dallas.— The  principal  if  hot  the 
sole  question  is,  whether  the  award  ft  {rich  haft  bete  riiadh 
in  this  cause,  be  valid  In  law  or  hot.  Generally  speaki 
ing,  it  is  quite  cfear  that  the  authority  of  ah  arbitrator 
may  be  fcbuntermarJded  by  either  df  the  ptrftiefc  at  day 
time  before  the  award  H  executed  and  delivered :  and 
here,  it  appears  that  the  submission  Was  revoked  by  this 
defendant  by  deed ;  notwithstanding  whttrb,  the  arbitra- 
tor afterwards  inade  his  award.  It  is  tJierfefbre  necessary 
to  consider  wjiat  there  i*  in  thtl  caafe  to  hike  it  but  of  tifc 
operation  of  tlte  general  rule.  The  fads  are  these  r  ti& 
matters  in  difference  between  the  parties  were  rtf&frgd 
to  an  arbitrator  dndtfr  a  Judge's  order,  trhfcfa  had  not 
beefn  made  a  rule  of  Court  wheri  the  deed  fta*  exefetftefl  bf 
the  defendant,  and  by  Mtitfi  th*  fcdbtnlssrrJh  ^aktevdtefl  j- 
The  arbitrator  #as'  then  6rity  dtting  Under  Such  ttfdtf; 
If  it  had  not  bfeen  sine*  made  a  hire  of  Court,  th«e 
would  be  no  question  whatever;  but  &  tb£  a^arr}  *as 
made  by  the  arbitrator  after  the  reVocafcron,  arid  before 
the  order  fras  madfc  a  rule  btf  Crfurt,  it  tiai  be£U  crmtendfed 
that  such  award  cannot  be  impugned.  The  only  ques- 
tion therefore  h,  Whether,  as  the  dhftfr  tari  Aifade  a  rule 
of  Cdutt  after  the  attard  tfas  inadfc,  atiA  iufttfequeritiy  to 
the  revftoatkm,  it  will  moke  any  difference  as  to  the  ef- 
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1822.         feet  of  such  revocation.    In  Milne  v.  Gratrix(a)>  it  wa» 
ClaphIx      beld>  ^at  ^here  parties  by  bond  agreed  to  submit  mat- 
«•  ters  in  difference  between  them  to  arbitration,  and  that 

the  submission  should  be  made  a  rale  of  Court;  it  was 
competent  to  either  to  revoke  his  submission  by  deed, 
and  notify  the  same  to  the  arbitrator  before  his  authority 
was  executed.  .  If.  here,  therefore,  the  submission  had 
been  by  deed,  that  case  would  have  been  precisely  in 
point.  In  tjie  subsequent  case  of  Alton  v.  George  (b),  a 
distinction  was  taken  between  a  submission  under  a 
Judge's  order,  and  a  submission  by  deed.  There,  the 
cause  was  referred  by  a  Judge's  order,  which  directed, 
that  either  party  wilfully  preventing  the  arbitrator  from 
making  an  award  by  affected  delay  or  otherwise,  should 
pay  such  costs  as  the  Court  should  think  reasonable  and 
just ;  and  it  was  held,  that  such  order  might  be  made  a 
rule  of  Court  after  one  of  the  parties  had  revoked  the 
authority  of  the  arbitrator.  That  case,  therefore,  sanc- 
tions the  proceedings  which  have  been  adopted  in  this  as 
to  making  the  order  in  question  a  rule  of  Court  after  the 
revocation  of  the  submission  by  the  defendant.  The 
same  argument  was  adopted  in  Aston  v.  George  as  in  the 
'  present  case,  viz.  that  if  the  application  should  succeed,  on 
the  ground  that  the  submission  was  revoked  before  the 
order  was  made  a  rule  of  Court,  a  reference  under  a 
Judge's  order  at  Nisi  Frius  would  in  future  be  used  as  a 
means  of  delay ;  for  that  the  order  could  not  be  made  a 
rule  of  Court  till  the  ensuing  Term,  and  that  the  party 
might,  in  the  mean  time,  revoke  the  authority.  Here  it 
is  quite  clear  that  the  revocation  was  made  before  the 
order  was  made  a  rule  of  Court ;  and  Lord  Chief  Justice 
Abbott,  after  taking  a  distinction  between  a  reference 
under  a  Judge's  order  and  a  reference  by  deed,  observed, 
that  (c) "  in  the  latter  case  the  submission  was  alone  made 

(a)  7  Eait,  608,    ■       (6)  2  Barn.  &  Aid.  396.    S.  C.  1  Glut.  Rep.  200. 
(c)  2Bam.&AId.39& 
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a  role  of  Court  by  virtue  of  the  statute  ;  that  it  there-         \m. 
fore  follows,  that  when  the  submission  is  revoked,  there      (^Sham 
remains  nothing  which  can  be  made  a  rule  of  Court ;  •• 

that  a  Judge's  order,  on  the  other  hand,  might  be  made  a. 
rule  of  Court,  without  reference  to  any  statute;  that  the. 
order  in  that  case  contained  not  only  the  submission  of 
the  parties,  but  also  a  direction  that  either  party  should, 
under  certain  circumstances,  pay  such  costs  to  the  other 
as  the  Court  should  think  reasonable  and  just ;  and  sup- 
posing therefore,  that  either  party  might  revoke  the  or- 
der, as  far  as  regarded  the  submission,  it  was  still  com- 
petent to  the  other  party  to  make  it  a  rule  of  Court,  in 
order  to  enforce  the  other  parts  of  the  order."  That  case 
therefore,  appears  to  me  to  be  precisely  in  point ;  as  the 
Court  there  took  it  for  granted,  that  an  award  could  not 
be  sustained  which  had  been  made  after  the  submission 
had  been  revoked.  I  am  therefore  of  opinion  that  this 
rule  must  be  made  absolute. 

Mr.  Justice  Park. — If  this  question  depended  upon 
the  merits  of  the  case,  it  might  be  perhaps  improper  for 
the  Court  to  interfere.  It  is  quite  clear  from  the  case  of 
Atton  v.  George,  that  a  Judge's  order  may  be  made  a  rule 
of  Court  after  a  party  has  revoked  the  submission.  It 
has  been  said,  however,  that  there  has  been  an  in- 
fringement of  the  Judge's  order  by  the  defendant  by 
such  revocation,  and  that  the  Court  ought  not  to  assist 
him ;  but  such  order  cannot  be  considered  to  be  of  so 
high  a  nature  as  a  rule  of  Court:  In  Milne  v.  Grat- 
rix  the  submission  was  made  a  rule  of  Court,  and  the 
deed  of  revocation  was  executed  before  the  award  was 
proceeded  in ;  and  it  was  held,  that  the  authority  of  the  ar- 
bitrator was  determined  by  such  revocation;  and  the  Court 
seemed  to  infer  that  it  might  be  a  contempt  to  revoke 
the  submission  after  it  had  been  made  a  rule  of  Court ; 
for  Lord  Ellenborough  there  said,  "  after  a  submission  is 


H>0*AM. 
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1822,         made  a  rule  of  Court,  the  party  canfaot  indeed  rescind  it 
clav&am      without  incurring  a.  breach  of  that  rule."    So  here,  the 
revocation  waft  made  before  the  affafti  #as  published, 
and  it  therefore  appears  to  toe  that  it  timet  be  considered 
as  a  anility,  and  cannot  be  enforced* 

Mr\  Justice  BtikilotJOH.«— Subrtiisston  to  arbitration  is 
drie  thing,  a&d  revocation  another.  The1  former  may 
become  void  by  the  death  of  the  parties,  or.  by  their  ex- 
press acts,  arid  may  be  revoked  at  any  time  before  the 
award  is  completed  and  published ;  atid  hete  it  appears, 
that  the  feVOcalion  *a*  duly  tnade  by  the  defendant  be- 
fore the  award  Was  made. 

Rule  absolute  without  costs  (a). 

(a)  See  King  v.  Jb$tph,  5  Taunt.  452.    CaldireU  oo  Arbitration,  35-fc 


Saturday,  E*  parte  CUNNINGHAM. 

Nov.  23d. 

An  attorney  Mr.  Serjeant  Onslow f  on  a  former  day  in  this  Term,  ob- 

to^ractiM^or*  tained  a  rule  to  shew  cause  why  the  above  named  appK- 

six  yean,  may  Q^ni  should  not  be  at  liberty  to  renew  his  annual  certifi- 

be  re-admitted,  ;  .     .       ,  ^    ,  .     — 

on  payment  of  cate,  and  be  re-admitted  an  attorney  of  this  Court,  on 

without  the  ar'  payment  of  such  fine  as  the  Court  should  think  fitj     He 

cTaV*affid£it  founded  his  motion  on  an  affidavit,  which  stated,  that 

stating  that  he  Mr»  Cunninglum  was  admitted  an  attorney  of  this  Court 

nned  to  prac-  in  1811,  and  that  from  thai  year  until  1816  he  had  prac- 

^h?n1^rt  tised  as  such,  and  during  all  that  time  took  out  his  an- 

having  become  nlM1i   certificates;  and  that  from  various  unexpected 

embarrassed  \  r 

that  he  has  not  causes,  his  affairs  became  etnbarrassed,ajid he  was  induced 

interval,  and  *  to  retne  from  the  profession  iu  1816,  since  which  time 

that  no  mis- 

conduct  could  be  tailed  to  Mai*  Mi  <*imfer  *  a*  a*o«*y. 
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be  had  chiefly  resided  with  his  facbily  ia  the  country,  and        1822. 
had  not  directly  or  indirectly  carried  on  of  practised  his       j£^Je 
profession  of  art  attorney;  and  that  his  discontinuing  to  Cujtningham. 
practise  was  entirely  owing  to  the  embarrassed  suite  of 
his  affairs,  and  not  from  fear  of  My  application  to  the 
Court  relative  to  his  conduct  as  ait  Attorney  or  solicitor. 
The  officer  of  the  Court  however  thought  be  Could 
not  be  re-admitted  without  paying  the  arrears  of  duty.     . 

The  learned  Serjeant  now  renewed  his   application, 
and  referred  to  Ex  parte  ■  (a),  where  an  attor- 

ney applied  to  be  re-admitted  after  omitting  to  take 
out  his   certificate  for  two  years,    in    consequence  of 
ill  health  and  embarrassed  circumstances  ;  and  the  Court 
of  King's  Bench  allowed  him  to  be  re-admitted  without 
payment  of  the  arrears  of  doty,  on  his  swearing  that  he 
had  not  practised  in  the  interval.    And  in   Ex  parte 
Richards  (6)  an  attorney  Was  te*adtaitt6d  without  fine  of 
payment  of  arrears,  on  an  affidavit  that  he  had  been 
prevented  from  practising  by  illness.  So  also  in  Ex  parte 
Smith  (c)  that  Court  aBbtt*d  an  attorney  to  bfe  re'-Admit- 
ted  without  payment  of  arrears  of  duty,  after  ceasing  to 
practise  for  five  years,  on  an  affidavit,  stating  that  no 
cause  of  complaint  existed  against  him,althoughitwasnot 
stated  therein  that  he  was  under  no  apprehension  of  any 
complaint.    So  in  Ex  parte  Davis  (d),  it  w&*  held  that  an 
attorney  who  had  taken  out  his  certificate  for  one  year,  but 
bad  never  practised,  is  entitled  at  any  subsequent  time  to 
be  re- admitted,  without  fine;  but  it  appears  that  the  prac- 
tice as  to  this  point  differs  in  this  Court  from  that  of  the 
King's  Beach.  Here,  however,  the  applic&nthds  sworn  that 
he  had  discontinued  to  practise  from  18 10,  to  the  time  of 
making  the  application,  in  conweqfcence  of  his  being  in 
embarrassed  ckewBataaces,  and  that  no  ground  of  com- 
plaint had  existed  against  him,  nor  was  he  a  ware  that  any 
misconduct  could  be  imputed  to  hitn. 

(a)  1  Chit  Hep.  646.   ■  ■    '(*)  M.  lM.  ■■    »  ■«(<?)  I*.  «»,""*— (4  *  m- 
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1822.  Mr#  Secondary  Griffith  referred  to  Ex  parte  Nicholas  (a\ 

Ex  parte  and  observed,  that  in  this  Court  be  had  understood  tbe 
practice  to  be,  that  an  attorney  might  be  readmitted 
if  he  bad  never  practiced,  on  the  payment  of  six  shillings 
and  eight  pence  fine,  and  taking  out  his  certificate  and 
paying  the  duty  from  the  time  of  the  application ;  but 
that  when  he  had  once  practised,  and  ceased  to  do  so 
in  the  interval,  it  was  necessary  that  the  arrears  of  duty 
should  be  paid. 

The  Court,  however,  on  no  cause  being  shewn,  were 
of  opinion  that  the  affidavit  was  sufficient,  and  allowed 
the  re-admission  on  the  terms  as  prayed  for,  viz.  on  the 
payment  of  the  fine  of  six  shillings  and  eightpence  (6). . 

(a)  2  Marsh.  123.  S.  C.  6  Taunt  408. 
(6)  See  Ex  parte  Motion,  2  Dow.  &  Ryl.  238,  where  the  Court  of 
King's  Bench  held,  that  an  attorney  who  discontinued  to  practise  after  bis 
last  certificate  had  expired,  might  be  re-admitted  without  payment  of  isy 
arrears  of  duty,  qt  any  fine  i  and  that  the  word  neglect  in  the  statute  37  Geo. 
3.  c.  90,  a.  31,  means  culpable  neglect,  and  does  not  apply  to  a  person  wbo 
has  omitted  to  take  out  his  certificate  during  the  interval  of  his  ceasing  to 
practise  :  and  Lord  Chief  Justice  ^bbott  there  said,  "  The  distinction  is 
this,  when  the  party  has  been  practising  in  the  interval,  he  must  pay  the  ir- 
rears  of  duty,  but  not  so,  when  he  has  not  practised." 


//Siu*.*/^     NTtur23d'     Bog***011  **&  Bovixl,  Executors  of  Josiah  Stkvkns, 
'  deceased,  t/.  Ladbrokb  and  others. 

Where  a.        This  was  an  action  of  assumpsit  to  recover  the  sum  of 

two  months 
'  before  his  J  421/.  15*.  Id.  for  money  had  and  received  by  the  de- 

death,  accepted 

a  bill  payable  at  his  bankers  in  London,  which  was  discounted  by  them  for  a  cus- 
tomer, who  did  not  indorse  it,  and  they  were  the  holders  on  the  day  it  became 
due,  on  the  morning  of  which,  they  wrote  it  off,  and  an  hour  afterwards  receded 
intelligence  by  post  of  the  death  of  A. : — Held,  that  they  were  entitled  to  re- 
imburse themselves  out  of  the  rands  of  A*  and  pass  the  amount  of  the  bill  to  their 
own  account.  But  the  bankers  having  been  in  the  habit  of  advancing  1000&  to  A.  by 
way  of  loan,  for  which  -sum  he  gave  his  promissory  note*  which  was  renewed  every 
three  months,  when  they  debited  him  with  the  rail  discount ;— Held,  in  an  ac- 
tion brought  against  them  by  the  executors  of  A.  for  money  had  and  received,  that 
they  could  not  set  off  the  amount  of  such  note  before  it  became  due,  upon  allowing 
a  re-bate  of  discount  for  the  time  it  had  to  run ;— on  the  ground  that  such  advance 
was  to  be  considered  as  a  separate  transaction,  and  not  one  continued  loan  j  and 
that  no  action  could  be  maintained  on  the  note  until  it  became  due. 
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fendants,  to  the  use,  first,  of  tbe  testator  Stevens  in  his  1822. 
lifetime;  and  secondly,  of  the  plaintiffs  as  executors,  rogerson 
The  defendant*  pleaded  the  general  issue,  and  gave  a  no-  LADBg0„. 
tice  of  set-off,  dated  the  8th  May,  1892 ;  insisting, 
that  the  testator  Stevens  in  his  life  time  was,  and  that  the 
plaintiffs,  as  his  executors  since  his  death,  and  before  the 
commencement  of  this  suit,  were  and  still  are  indebted  to 
the  defendants  in  the  sum  of  2500/.  upon  and  by  virtue 
of  a  certain  promissory  note,  bearing  date  the  21st  Janu- 
ary, 1922,  made  by  Stevens,  whereby  he  promised  to  pay 
three  months  after  the  date  thereof,  to  the  defendants  or 
order,  the  sum  of  1000/.  value  received  in  account ;  and 
also  upon  and  by  virtue  of  a  certain  bill  of  exchange, 
bearing  date  the  1st  January,  1821,  made  and  drawn  by 
certain  persons  by  the  name  and  description  of  William 
and  George  Andrews,  upon  and  accepted  by  Stevens, 
whereby  the  said  W.  and  6.  Andrews  requested  Stevens, 
at  two  months  date,  to  pay  to  their  order  467/.  £*•  6J.  for 
value  received  in  barley,  and  which  bill  was  afterwards, 
and  in  the  life  time  of  the  testator,  endorsed  and  deliver- 
ed to  the  defendants. 

At  the  trial,  before  Lord  Chief  Justice  Dallas,  at  the 
sittings  at  Guildhall  after  the  last  Term,  a  verdict  was 
found  for  the  plaintiffs  for  the  sum  of  1421/.  Us.  Id.  sub- 
ject to  the  opinion  of  the  Court  upon  the  following  case  :— 
Josiah  Stevens  the  testator,  who  was  a  malster  at 
Kingston,  and  also  occupied  a  farm  near  Bristol,  kept  a 
cash  account  with  the  defendants  who  were  bankers  in 
London,  for  nine  or  ten  years  prior  to  his  decease,  which 
happened  on  the  2d  March,  1822,  during  which  period 
they  had  been  in  the  habit  of  accommodating  him  with 
the  loan  of  1000/.  upon  the  security  of  his  promissory 
note,  which  was  renewed  every  three  months.  The  mode 
of  carrying  on  this  system  of  accommodation  was  by  the 
testator's  delivering  to  the  defendants  his  promissory 
note,  which  they  discounted  according  to  ihe  common 


v. 
Ladhqkb. 


414  CASKS  IN  MICHAELMAS  TERM, 

1832.  course  of  business,  placing  the  amount  of  the  note  to 
n^wV  the  credit  of  the  tetftgtpr'?  account,  as  cash  paid  in  by 
hi ib,  find  debiting  Wm  on  the  other  side  frith  the  discount; 
and  op  the  $!ay  before  each  note  became  due,  another 
wet  drawn  and  discounted  in  like  manner.  The  lust  of 
tb&se  transaction*  yr*s  pn  the  21  tf  January,  1622,  when 
tbe  testator  made  hip  promissory  nqte  for  I  GOO/,  bearing 
that  fot*/  payable  to  the  defendants  $r  their  order  at 
three  W>nths,  and  pn  delivering  the  same  to  them  they 
entered  IQOQl*  to  tfre  credit  of  his  account*  as  c^h  paid 
in  hy  him  qn  that  day,  debiting  hitn  on  the  other  side 
With  Vtf*  1$4,  W. "»  the  fliscoqnt  for  the  time  the  note 
had  to  run.,  whi^h  was  as  follpws  &*•' 

.   .  Kingston,  January  2\si,  182$. 

£1000 

Three  months  after  date  (  promise  to  pay  to  Messrs. 

Ladbrokes  and  Co.  or  order  one  thousand  pounds,  value 

received  in  account-     .       . 

.        .Jonah  Sfepens. 
Payable  at  Messrs. 

Ladbrokes,  London* 

Prior  to  this  transaction,  the  testator  being  indebted  to 
peraoas  owed  William  and  Getirge  Andrew,  they  drew 
upon  him  a  bill  of  exchange  for  4$?'.£*«  6d.,  bearing 
date  the  1st  January,  1821,  (but  intended  to  have  been 
18&&,)  payable  to  their  own  order  at  two  months  after 
date,  which  be  accepted,  and  made  payable  at  the 
banking  house  of  the  defendants.  This  bill  having  been 
paid  away  by  Messrs,  Andrews,  wis  discounted  hy  the 
defendants  at  tbe  request  of  one  QoldstM,  a  biH  broker, 
who  had  ao  ancient  with  them;  bat  who  did  not  indorse 
the  .bill, ,*fcd  the  deforciants  were  the  holders  at  the  time 
of  its  heconwng  doe.  On  Saturday  the  2d  Marth  (two 
days  before  this  hill  became  due,  and  fifty-three  days 
before  the  promissory  note  given  by  the  testator  to  the 
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defendants  arrived  at  maturity),  the  te*tator  died  at  bis        1822. 
residence  near  Bristol,  whereupon  Ml-  itari//,  we  of  the     RoftBMoM 
plain liffa,  being  there,  addressed  a  letter  to  the  defendant*  *. 

on  the  foUowingday*  (gjs«  the  Sd^rc/J,)  acquainting  them 
with  the  death  of  Steveru>  and  stating  that  he  (BqvUI), 
had  done  so  in  order  that  they  might  act.  as  tbey  might 
think  rigty  as  to  making  any  farther  payments  an  his  ac* 
count,  b«t  that  Mr.  Bomll  did  not  feej  that  he  Jiad  any 
authority  or  ought  to  presume  to  offer  an  opinion  upofa  it. 
On  the  day  after  the  testa  tar's  death*  the  balance  tfeiiah 
to  the  wedit  of  bfo  account  with  the  defendants  was 
1421/.  \5s.  7*— Mr*  Araflpt  letteu  reached  the  defendant* 
by  the  post  before  ten  o'clock  on  Monday  morning,  the 
4th  Marahy  the  day  Andrew***  hill  on  the  testator  became 
due :  previously  to  the  receipt  of  which  letter  the  de* 
fendants,  in  the  regular  course  of  their  business*  had 
written  off  the  bill  drawn  by  Messrs.  Andt&m  to  the  de- 
bit of  the  testator's  account  as  paid,  It  being  the  custom 
of  the  defendants  immediately  after  nine,  o'clock  in  the 
morning  to  write  off  as  paid,  bilk  in  their  hands  payable 
at  their  own  house.    On  the  same  mooning  Mr.  Goldq* 
mid  called  on  the  defendants,  and  being  informed  by 
tfagn  <rf  tfce  fcestatpr'a  death,  a^d  thai  30/.  or  4Q/.  would 
be  waptmg  ta  make  Mr,  Steven*9*  account  right,,  he 
wept  to  Masses.  Andrews,  and  then  retained  to  *b§  den 
feq4*9t0>  agqowpaaied  by  William.  4>*dre&,.  QPQftf  th& 
drawers  of  tfe^  bill  w&q  paid  in  4P/L  wbteh  wea  ptaedi 
tq  «h*  ocedjt  q{  the;  tgttatojfo  account.    It  waa  admitted 
by  the  dtftafoiitoj.  that  tbfa  sunn  wo*  paid  in  by  toinwi 
to  rpake  i*p  ttadefcwncy  which  roirid  wnain  after  can* 
c^lJiRg  tbq  t£B*atai'*  p«owflSflf#  note  in  their  favor;  an& 
Ua  wtet'm  Ac  hill  flf  Grange  and  praniasory  note  to 
t&e  4dbfto£  the  testatoi'a  «cix>uat  ib  the  pass  book,  they? 
eqieiB&ibe  1000/,  due  to  themselves  first,  allowing  on 
tfca  crtfeer  sida  %  rebate  of  discount  for  the  time  the  note 
had  9*iM  to  tor,  and  the*  tfcey  debited  the  testator  with 
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1822.  467'*  5*.  6d.,  the  amount  of  his  acceptance  in  favor  of 
Rogerson  Messrs.  Andrews.  In  the  ledger  of  the  defendants,  the 
iADBEOM  b*H  was  entered  first,:  and  the  note  afterwards.  In  the 
ledger,  the  entries  were  made  in  the  order  actually  paid, 
but  in  the  pass  book  they  were  made  according  to  the 
order  in  which  the  vouchers  of  the  day  happened  to  lie 
before  the  clerk,  without  reference  td  actual  pfiority  of 
payment.  The  present  action  was  commenced  od  the 
19th  Jpril,  five  days  before  the  testator's  note  for  1000/. 
in  favor  of  the  defendants  became  due. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  plaintiffs,  under  the  circumstances,  were  en- 
titled to  recover  the  sum  of  1421/.  15s.  7d.,  or  some,  and 
what  part  thereof:  if  they  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover  the  whole,  the  verdict 
was  to  stand;  if  not,  it  was  to  be  reduced  accordingly: 
and  if  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  not  entitled  to  recover  any  part  of  the  said  sum, 
then  the  verdict  was  to  be  entered  for  the  defendants,  and 
either  party  was  to  be  at  liberty  to  turn  the  case  into  a 
special  verdict,  if  the  Court  should  think  fit. 

The  case  now  came  on  for  argument,  when  Mr.  Ser- 
jeant' Vaugftan,  for  the  plaintiffs,  submitted,  that  under 
the  circumstances,  they  were  entitled  to  recover  the 
amount  foutid  by  the  jury,  as  being  the  cash  balance 
*  in  the  hands  of  the  defendants  in  favor  of  Stevens  the  tes- 
tator on  the  day  of  his  death. — The  two  sums  of  lOOOt 
and  467/.  claimed  to  be  set-off  on  the  note  and  bill,  stand 
on  wholly  different  grounds.  With  respect  to  the  former, 
it  was  not  due  when  the  testator  died,  nor  even  when  the 
presen taction  was  commenced ;  and  as  the  defendants  can 
stand  only  on  their  right  of  set-off,  it  is  immaterial  whether 
they  pleaded  or  gave  notice  of  it.  When  they  were  ap- 
prised of  the  death  of  Stevens,  they  could  not  appropri- 
ate his  cash  balance  to  their  own  account  without  the 
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authority  or  consent  of  his  executors,  or  a  previous  con-        1822. 
ctkrrence  by  him  that  they  might  do  so.    The  plaintiffs, 
as  snch  executors,  could  not  be  indebted  to  the  defend- 
ants cm  the  note  before  the  commencement  of  this  action, 
as  it  had  then  five  days  to  run ;  nor  could  they  hare  main* 
tained  a  cross  action,  either  against  the  testator  or  his 
representatives,  until  it  became  due*  It  is  also  found  as  a 
fact,  that  the  mode  of  dealing  between  the  parties,  was  by 
the  testator's  delivering  to  the  defendants  his  note  for 
1000/.,  which  they  discounted,  placing  its  amount  to  his 
credit,  and  debiting  him  with,  the  discount. .    By  so 
doing,  it  at  all  events  amounted  to  a  special  undertaking 
by  them  to  forbear  until  the  note  should  become  due,  in* 
stead  of  which,  they  cancelled  the  credit  of  Stevens  to 
the  amount  of  the  sum  secured  by  it,  and  carried  it  to 
their  own  account,  at  the  same  time  allowing  a  rebate  of 
interest,  or  according  to  their  own  term*,  a  reallowance 
of  discount.     That  mode  of  settlement!  according  to 
their  own  view  of  the  case,  is  decidedly  in  favour  of  the 
plaintiffs ;  or  at  all  events,  it  could  not  be  done  without 
their  sanction  or  assent:  This  therefore  cannot  be  consi- 
dered as  a  set-off  within  the  statute  2  Geo.  2.  c.  22,  s.  13> 
by  which  it  is  provided,  that  "  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  or  if  either 
party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutuatdebts  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the  other:"-— 
nor  can  it  be  taken  to  be  a  debt  due  to  the  defendants  at 
the  time  of  the  death  of  the  testator,  or  when  the  action 
was  commenced:  and  in  Evan*  v.  Proutr (a)  it  was  de- 
cided, that  a  plea  of  set-off,  that  the  plaintiff  was  indebted 
to  the  defendant  at  the  time  of  plea  pleaded,  is  bad: 
and  inasmuch,  as  the  debt  on  the  note  of  the  deceased 
was  not  due  until  the  24th  April,  and  payment  could  not 

(«)  3  Term  Rep.  186. 
VOL.  VII.  2  E 
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1822.        have  been  demanded  if  he  had  been  living  on  the  19tb» 
RoGutsuN     the  day  the  action  was  commenced,  the  defendant*,  as  to 
Ladsbq         that  part  of  the  case,  are  clearly  precluded  from  their 
right  of  set-off.— With  regard  to  the  bill  for  467/*  drawn 
en  the  testator  by  Andrews,  it  was  indorsed  by  the  latter 
to  Goldsmid,  who  'had  an  account  with  the  defendants, 
and  who  discounted  it  for  him  without  his  indorsing  it  to 
them.    It  must  therefore  be  considered  as  his  property, 
and  paid  into  the  defendants9  house  on  his  account 
The  latter  however  state,  that  they  wrote  off  the  bill  st 
nine  in  the  .morning,  of  the  day  on  which  they  were 
made  acquainted  with  the  death  of  Stevens;  the  plain- 
tiffs' letter  containing    the   intelligence,    not    having 
reached  them  before  ten  that  morning ;  After  which  it 
appears  Goldstnid  called  on  Andrews  the  drawer  and  in* 
doner  of  the  bill,,  and  stated  that  SO/,  or  40/.  would  be 
wanting  to  covfar  it  and  make  Stevens's  account  right, 
which  Andrews  accordingly  paid.    That  therefore  was 
an  admission  on  the  part  of  the  defendants  that  they  did 
not  discharge  thai  bill  oat  of  the  testator's  account 
when  they  wrote  it  off  at  sine  o'clock,  for  if  they  had 
done  so,  they  wonldhnyehnd  no  right  to  call  on  Andrrm 
foe  contribution,  as  at  that  time  they  had  more  ihan  suf- 
ficient funds  belonging  to  Stevens  in  their  hands  to  satisfy 
the  bill.  Besides,  if  the  bill  was  the  property  of  the  defend- 
ants, Goidsmid  had  no  right  to  interfere;  and  he  did  not 
inform  Andrews  that  the  hill  bad  been  written  off  previ- 
ously to  his  application  to  him  for  his  assistance.    It 
was  therefore  a  fraud  on  Andres?*,  or  at  least  40/.  wen 
improperly  extorted  from  him. 

Mr.  Serjeant  Lem>  for,  the  defendants,  submitted,  that 
as  they  had  discounted  the  bill  for  467/.  for  Goidsmid, 
who  had  not  indorsed  it  to  them,  they  must  be  oostsidet 
ed  as  holders  for  a  valuable  consideration,  and  were 
clearly  entitled  to  write  it  off  on  account  of  Stevens,  the 
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acceptor,  on  the  morning  it  becamfe  due,  according  to         1B22. 
the  custom  of  their  house ;  and  moie  particularly  bo,  as  he     Rooebbon 
had  made  it  payable  there.    As  to  the  promissory  note    iaommku 
for  1000*.  given  by.  the  plaintiffs'  testator  to  the  defend- 
ants, it  was  never  intended  to  be  a  negotiable  security, 
but  a  continuing  loan,  renewable  every  three  months, 
A&d  mjut  therefore  be  considered  a3  a  debt  due  to  them 
from  the  testator  to  the  amount  of  the  money  originally 
advanced  to  bim«     Besides,  it  always  remained  iu  their 
custody,  and  is  conclusive  to  shew  that  a  loan  of  money 
was  the  consideration  for  which  it  was  given,  and  that 
it  was  to  remain  with  then  as  a  collateral  security.    At 
the  time  of  the  death  of  Stevens  be  had  not  sufficient 
assets  in  the  hands  of  the  defendants  to  cover  their  de- 
mands on  htm ;  and  tbey  might  at  any  time,  on  the 
balance  of  accounts,  deduct  the  amount  of  the  note  as 
so  much  money  advanced  by  ibem  to  his  use  *  and  if  they 
were  entitled  to  deduct  it  as  againat  him,  tbey  bad  a 
clear  right  to  set  it  off  as  against  his  executors  in  this 
action*    No  fraud  can  be  imputed  to  the  defendants; 
and  even  if  their  set-off  cannot  be  considered  as  availa- 
ble, tbey  had  a  right  to  retain  the  balance  of  the  testa- 
tor's cash  account  to  cover  a  debt  due  to  themselves  on 
the  note,  and  more  particularly  so,  as  the  testator  could 
not  have  drawn  it  out  without  accounting  to  them  for  the 
1000/.  be  hpd  originally  borrowed.    Although  in  Evans 
v.  Preiser  it  was  determined  that  a  plea  of  set-off  must 
state  thai  the  plaintiff  was  indebted  to  the  defendant  at 
the  commencement  of  the  action,  yet  here,  the  loan  con- 
tinued nine  or  ten  years  from  the  time  of  the  original 
transaction  between  the  parties.  If  the  defendants  had  in- 
dorsed the  note  to  a  third  person,  they  would  have  been  li- 
able, in  case  Stevens  bad  made  default  in  payment ,  but  a? 
it  remained  with  them  as  a  security  for  the  sum  originally 
advanced,  when  tbey  found  it  to  be  unproductive  on  bis 
deatb,  tbey  were  remitted  to  their  original  right*  and 
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1822.         might  appropriate  the  balance  in  their  hands  to  the  loan 
nXuuw     made  by  them,  as  if  the  note  had  never  been  given. 


2-ADifton. 


Mr.  Serjeant  Vavghan  in  reply  was  stopped  by  the 
Court. 

Lord  Chief  Justice  Dallas-— This  c^e  embraces  two 
distinct  questions.    With  respect  to  that  as  to  the  bill  of 
exchange  for  467/.,  I  entertained  no  doubt  whatever  at 
the  outset ;  and  after  having  heard  the  argument  of  my 
brother  Vaughan,  I  still  continue  of  the  same  opinion, 
and  think  there  is  no  ground  whatever  for  saying  that 
the  defendants  were  not  fully  entitled  to  pass  it  ift  ac- 
count.   What  then  are  the  facts  with  respect  to  tlj^t  billf 
It  was  drawn  on  the  plaintifb"  testator,  and  accepted  bj 
him,  payable  at  the  house  of  the  defendants;  ^n^U  ap- 
peared that  it  had  been  duly  discounted  by  them, .  That 
at  nine  o'clock  in  the  morning  of  the  day  on  which  U  be- 
came due,  it  was  written  off,  according  to  thei*  regubr 
course  of  business,  by  which  it  was  intended  to  be  paid 
by  them  on  account  of  the  acceptor  in  the  course  of  that 
day.    It  is  quite  clear  that  the  defendants,  a*  banker*, 
had  a  right  to  do  so,  provided  it.  was  done  before  they 
had  notice  of  the  death  of  the  testator,  so  as  to  reimburse 
themselves  the  amount  of  the  bill  they  had  before  discount- 
ed out  of  his  funds  in  their  hands  when  it  because  due. 
That  appearing  to  have  been  the  case,  the  argument  of 
my  brother  Vaughan  with  respect  to  this  point  cannpt  be 
maintained ;  and  it  further  appears,  thqt  the  defendants 
caused  the  entry  to  be  properly  and  regularly  made  in  the 
pass  book,  according  to  their  usual  practice* — With  re- 
spect to  thcsecond  question,  as  to  the  note  for  J 000/.,  1 
confess  I  at  first  felt  a  little  difficulty.    But  the  sum  ad- 
vanced by  the  defendants  to  the  testator  Steveiu,  cannot 
be  taken  as  constituting  one  continued  loan  for  which 
his  promissory  note  to  that  amount  can  be  considered  at 
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a  collateral  security ;  for  when  each  note  tf  as  given*        int. 
three  months'  discount  was  taken  by  the  defendants.    Roocusotf 
Every  note  so  given,  constituted  a  distinct  and  separate 
loan  or  transaction.    Further,  however,  it  is  quite  cleajr 
that  the  defendants  were  not  entitled  to  sue  on  the  last 
note  given  by  Stevens  until  it  became  due,  and  this  clearly 
appears  on  their  having  allowed  a  rebate  of  interest,  or 
re-allowance  of  discount.  The  last  note  therefore  formed 
altogether  a  different  contract  from  the  original  loan,  as 
the  whole  discount  was  deducted  when  the  note  was 
given,  and  from  which  time  it  had  three  months  to  run 
before  it  would  become  due.    The  defendants,  however, 
on  the  death  of  Stevens,  endeavoured  to  raise  a  new  con- 
tract or  transaction,  by  deducting  the  difference  of  the 
discount  between  the  day  on  which  the  note  was  given 
and  the  remainder  of  the  time  it  had  to  run.    This  too 
they  attempted  to  do,  after  they  had  notice  of  the  death  #f 
the  maker,  and  without  any  previous  consent  on  his  part. 
"Riis  therefore  cannot  be  considered  as  a  set-off,  as  it 
-was  a  debt  due  in  a  different  right.     Besides,  it  might 
lave  been  paid  after  the  death  of  the  testator,  out  of  his 
assets.    I  am  therefore  of  opinion,  that  the  defendants 
bad  nb  right  to  alter  the  course  of  the  note,  or  change 
the  nature  of  the  transaction  ;  and  consequently  that  the 
plaintifls  are  entitled  to  recover  its  amount  in  the  present 
action. 

Mr.  Justice  Park.— I  am  of  the  same  opinion  on 
both'  points.  ,  With  respect  to  the  bill  of  exchange,  I 
have  never  entertained  the  least  doubt.  It  appears  that 
the  cnHT/  **  to  it*  being  written  off,  was  duly  made  in  the 
defendant*'  ledger  at  nine  o'clock  in  the  morning  of  the 
day  when  it  became  due.  The  items  in  the  pass  book  might 
have  been  made  subsequently ;  as  it  appears  the  prac- 
tice was  for  the  clerk  to  enter  bills  and  checks,  not  accord- 
ing to  the  older  in  which  they  were  received  in  the  first 
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I8d2.  instance,  but  after  they  bad  all  been  collected  together 
Ro6bmo»  in  the  course  of  the  day.  Any  objection  therefore  a*  to 
Lam™**  l^e  ent*y  i°  th*  P*188  book  makes  no  difference  whatever, 
and  there  can  be  no  doubt  bat  that  the  defendants,  as 
bankers,  had  a  right  to  write  off  the  bill  before  Ihey  had 
notice  of  the  death  of  the  testator.  Witti  respect  to  the 
loan  of  1000/.  it  stands  on  a  wholly  different  ground.  It 
appears  that  the  note  bad  nearly  eight  weeks  to  run 
after  the  death  of  the  testator,  before  it  would  become 
due,  and  there  was  a  general  cash  bal&nce  between  him 
and  the  defendants.  The  latter,  therefore,  having  taken 
discount  for  the  three  months  the  note  had  to  run  from 
the  time  it  was  given,  they  could  not,  after  the  death  of 
thfe  maker,  enter  a  rebate  of  stich  discbunt,  and  tall  on 
Iiis  executors  for  payment  thereof  as  for  a  present  debt. 
By  their  having  taken  the  discount  in  the  first  instance, 
it  operated  as  a  suspension  of  any  remedy  they  might 
have  on  the  note  until  it  became  due. 

Mr.  Justice  Bub  rough. —There  can  be  no  doubt 
whatever  as  to  the  bill  of  exchange.  The  defendants,  as 
bankers,  had  a  right  to  apply  it  as  they  did  as  early  as 
they  pleased  on  the  morning  of  the  4th  March.  It  is  im- 
material when  the  entry  was  made  in  the  pass  book  ;  for 
as  the  law  had  given  them  a  right  to  write  it  off  at  the 
opening  of  their  house  on  that  morning,  it  makes  no  dif- 
ference at  what  subsequent  part  of  the  day  the  entry  in 
that  book  was  made.  With  respect  to  the  lOOO/.  it 
appears  to  me  to  be  a  hard  case.  According  to  common 
sense,  the  defendants  might  bave  applied  the  balance  of 
Stevens's  in  their  bands  to  the  payment  of  the  sum  secured 
by  the  note  to  them ;  but  the  law  will  not  allow  them  so 
to  apply  it,  as  it  cbuld  ftot  be  set  off  until  the  day  on 
which  it  became  due.  I  remember  the  case  of  TegtU 
meyer  v.  Lumley  (a),  which  was  tried  before  Lord  Mam- 

(a)  Willes's  Rep.  by  Durnfonl,  264.  n. 
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field,  at  the  sittings  after  Easier  Term,  25  Geo.  3.  and        1922, 

which  was  an  action  of  covenant  for  rent,  part  of  which     r^erson 

became  due  in  the  testator's  life  time,  and  part  aftw*  his 

death*    The  defendant,  in  answer  to  the  action,  set  off  a 

debt  du$  from  the  testator  in  his  life  litne  to  him  j  and 

his  Lordship   was  of  opinion  that  it  might  be  done, 

and  accordingly  nonsuited  the  plaintiff.      Mr.  ErsMine 

afterwards  moved  for  a  new  trial,  on  the  ground  that 

this    debt  could   not  be  set  off;  and  when  the  rule 

was  granted,  I  furnished  him  with  a  note  of  the  case 

of  KiMfgtou  v*  Stevenson,  from  a  MS.  note  of  Mr. 

Justice  Yates  (a),  which  satisfied  his  JUordahip ; .  and  Mr. 

Justice  BuUer  coincided  with  him ;  a«d  they  both  held, 

that  if  the  set-off  were  allowed,  it  would  alter  the  course 

of  the  distribution  of  assets,  and  give  a  priority  to  the 

defendant,  by  which  his  debt  might  be  satisfied  betipiti 

creditors  of  a*uperio*  nature.    Here,  it  is  a  hard  caae  on 

the  defendants  to  be  deprived  of  their  remedy  on  the 

note  by  the  course  they  have  adopted ;  but  the  law  will 

not  permit  them  to  set  it  off.    No  misconduct  whatever 

can  be  imputed  to  them ;  but  they  have  been  guilty  of  a 

mistake,  by  supposing  that  they  were  entitled  to  rebate 

part  of  the  interest,  and  pass  its  amount  to  their  credit 

before  it  became  due* 

Judgment  for  the  plaintiff,  for  954/.  10*.  Id. 


(«)  WlHes'a.  Rep.  by  Durnfon),  264.  a.    See  also  Selw.  Ni.  Pri.  Vol.  I 
3d  edit.  140.    Bull.  Ni.  Pri. 7th  edit,  by  Bittpnau,  180,  (a). 
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Monday.  Short,  'Demandant ;  P*att  and  others,  $enatitti  '■' ' 

Nov.Wth.         ,  ,    ,  .  .  .         {      .u./h. 

Where  a  charge  Tuts  was  a  proceeding  in  the  nature  offfWrtttrftifcHt 

was  made  .  .  «  .  .■.••■'-.  1  *»  •«"»:». 
by  affidavit,  u 

tS^ofto"  Mrw  SarfeuBt  JPrfl  applied  for  a  wte,  *aMingbaotwb 
Court,aiDonnt-  attomses  of  thi*  Court  to  shew  cause  why  they  ahGtfWfcrt 
actAbie^ffc^ce,  give  the^dtma&dant's  present  attorney  the  name*  of  the 
f^edto'ldi'  persons  liable  to  pay  the  bill  of  costs  deli ver ed  by  tbem, 
upon  him  amn-  and  refund,  or  account  for  certain  sums  of  money  re- 

znaruy  to  an- 

awer  the  affida-  ceived  by  .them  on  aceount  of  tbd  demandant ;  ftfcd  «iso 
£*?*$£  (feUw  over  certain  deeds  and  papsis  bek*gfag  4*  Mm 
^^ted^rSe7  *°  *"*  present  attorney >  and  answer  the  matters  of*c 
calling  on  him    foNarfing  affidavit,  which  slated  in  substance  fchaMhe 
deedt  and  pIT   demandant  waa  a  -private  in  the  militia,  and  had  only  im 
htSda^to^     W  toAuhrist  on:;  that  he  bad  been  advised,  and  be- 
then  attorney     liev*d,that  he  waa  entitled  to  a  considerable  estate  in 
plaining  party,   thecouaty  of  Stafford:  that  he  had  been  recommended 
by  some <  of  his  relations  to  consult  two  attornies  of  Urn 
Ccrn%i  #b*  accordingly  applied  to  Mr.  Sell,  as  tefog  a 
perso*  mo8*fOoatersaiit  with  cases  of  conti»o verted  tides, 
and  who  adrised  the  detnaodant  to  bring  a  writ  of  j  right 
That  ha  fcad.  accordingly  obtained  frron  htBraatfvet 
friends,  and  other  persons,  at  different  times*-  sua* 
omannting  to  900/*  which  had  heen  patf  OTt**oiifa0<at- 
toraies,  ou  a  stiong  assurance  by  them  that  dredewmnd- 
ant  must  ultimately  succeed.    That!  several  pertoftS'had 
been  induced  to  advance  money  through  their ' Interfer- 
ence, and  on  their  stating  that  they  should  reccfreltedivi- 
dend  from  the  property  when  recovered  v  to  mesne  of 
whom  the  attorniea  administered  oaths,  enjoining  "then 
to  secrecy.    That  they  caused  sixty-one  writ**  of  right 
to  be  sued  out  and  served  on  the  several  tenants,  and  then 
delivered  their  bill  of  costs  to  the  demandant,  amount- 
ing to  1,300/.,  giving  credit  for  the  900/.  received,  but 
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without  slating  from  whom  they  had  received  it,  or'  at        1822. 
what  periods ;  and  that  they  then  refused  to  cany  on        stat^ 
the  proceedings,,  unless  a .  farther  considerable  sum  was    DeJ?T^t  5 
advanced;  when  the  demandant  was  advised  to  employ       tvmi*. 
another,  attorney*  which  he  had  accordingly  done.— Under 
these  circumstances  the  learned  Serjeant  submitted,  that 
the  parties  were  answerable  for.  such  gross  misconduct, 
atattbnues  of  the  Court ;  and  that  they  were,  in  fact, 
liable  to  be  struck  off  the  roll ;,  or,  at  all  events,  to.  an*, 
swer  the  matters  of  the  Affidavit. 

Lord  Chief  Justice  Dalub.— The  Court  will  not  en- 
quire, oft  «a  application  of  this  nature,  whether'  the  at- 
taznk*  against  whom  it  is  made,  havd  been  guilty  of 
barratry,  champerty,  or  maintenance,  or  either  of  them, 
or  whether  the  charge  amounts  to  a  conspiracy,  for  which 
they  might  have  been  indicted.  At  all  events,  the  impu- 
tation cast  on  them  is  of  a  highly  criminal  nature ;  and  if 
it  can  be  substantiated,  calls  for  condign  punishment. 
The  term  champerty  seems  to  be  most  applicable  to  the 
offence*  with  which  they  are  charged,  as  that  k  defined  to 
be  a  bargain  with  the  plaintiff  or  defendant  in  any  suit  to 
have  part  of  the  land,  debt,  or  other  thing  sued  for,  if  the 
party  tbat  ooderbake*  it  prevails  therein,  and  for  which  the 
party  offending**  liable  to  punishment  by  fine  and  im« 
priamroent^rHewcyer,  I  am  of  opinion,  that  under  the 
circqunjtaoces,  the  Court  may  modify  the  rale,  by  con- 
fining it  to  the  production  of  the  papers  and  accounts  to 
theplfUnttfP*  present  attorney ;  but  it  would  be  too  much 
to  call  on  his  former  attornies  to  answer  the  affidavit 
on  a  summary  application  of  this  description ;  and  more 
particularly  so,  as  it  cannot  be  answered  within  the  Term, 
and  as  the  demandant  has  another  remedy  by  proceeding 
by  indictment. 

Mr.  Justice  Park,— This  is  a  most  serious  charge ; 
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ia»4        and  it  is  enacted  by  the  statute  1  %  Geo.  1 ,  c.  «9,  s.  4,  that  if 

s££r,       any  parson,  who  has  been  convicted  of  common  barratry, 

^iust1  *    **• *^*^  practise  as  an  attorney,  solicitor,  or  agent  in  any 

Tmant*       suit,  the  Court,  npon  complaint,  shall  examine  it  in  a 

summary  way ;  and  if  proved,  shall  direct  the  offender  to 

be  transported  for  seven  years ;  bat  the  party  mast  first 

prpceed  by  information.    I  therefore  concur  with  my 

Lord  Chief  Justice,  that  we  cannot  grant  this  application 

in  the  terms  as  prayed  for* 

Mr.  Justice  Burrouoh. — If  the  attornies  have  admi- 
nistered oaths,  enjoining  parties  16  secrecy,  as  stated  ia 
the  affidavit,  it  is  a  proceeding  of  a  highly  culpable  na-- 
tore;  but  it  would  be  too  much  to  require  them  to  answer 
it  on  a  motion  of  this  nature ;  as,  if  tbey  did  not  abswer 
k>  a  full  and  satisfactory  manner,  they  might  render 
themselves  liable  to  ail  indictment;  and  it  would  be  too 
much  for  the  Court  to  require  them  to  criminate  them- 
selves. 

»  .On  Mr.  Serjeant  PdP$  stating  that  the  demandant V 
time  to  count  would  expire  on  the  last  day  of  the  Term, 
the  Court  granted  a  rule  to  shew  cause  why  it  should 
not  be  enlarged  until  the  next ;  as  well  as  a  rale,  calling 
on  the  demandant's  late  attornies  to  shew  cause  why  the 
deeds,  papers,  and  accounts  should  not  be  delivered  over 
to  his  present  attorney. 

Rule  nui  accordingly* 
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Dillon  and  another  v.  Rimmkb.  Monday, 

Not.  25th* 
This  was  an  action  of  assumpsit  on  a  bill  of  exchange,  Where  a  de- 
dated  the  \  si  December,  18S1,  for  53/.  0$.  6d.  drawn  by  one  indexed  to*tne 
Fell  on,  and  accepted  by  the  defendant,  and  indorsed  by '  jjjf^^* 
Fell  to  the  plaintiffs.    The  first  Count  of  the  declaration  change,  which 
was  founded  on  the  bill,  to  which  was  added  the  common  ed,  gave  an-  ~ 
money  counts.  The  defendant  plotted  the  general  issue-  J^S^Si?.* 
At  the  trial  of  the  cause  before  Lord  Chief  Justice*  *ndaUoawar- 
Dallas,  at  Guildhall,  at  the  adjourned  Sittings  after  the.  to  confess  jodg- 
last  Term,  it  was  proved,  that  when  the  bill  became  due  ^^o^ui 
it  was  dishonoured.     That  on,  the  defendant   being  \^^^^ 
threatened  with  an  action  at.  the  suit  of  the  plaintiffs,  he  and  agreed  to ' 
called  on  thejp,  when  it  was  agreed  that  he  shook!  give  ^enaea^i  exe- 
anew  bill  for  the  amount  of  the  first,  adding  the  interest  JJjJ^JjJJ^" 

and  expenses  of  noting ;  and  that  be  should  also  execute,  ney ;  and  the 

second  Dill  was 

a  warrant  of  attorney  with  a  defeasance  to  secure  the  duly  honoured, 
due  payment  of  the  new  bill  for  the  sum  of  5SL  17*.,  J22sw«?iit 
dated  the  26th  December,  drawn  by  Fell  on,  and  accepted.  gj^»  »nd **»« 
by  the  defendant;  and  that  judgment  should  be  entered  talnedby  the 
up  and  execution  issue  for  the  amount  of  such  bill,.  fcid^Vthey 
together  with  all  costs,  in  case  that  bill  should  be  dis~  J^££££ 
honoured,;,  and  it  was  also  agreed  that  the  defendant.  onsuchorigU 

...  «  ~  i  •         l  nal  bill ;  and 

should  pay  the  costs  of  preparing  and  executing  the  war-  the  jury  having 
rant  of  attorney.  That  the  new  bill  was  given,  and  the:  £"£* g™ 
warrant  of  attorney  executed,  the  expenses  of  which  *««n  ln  **?*• 

J  i  a  tion  on  the  bill, 

amounted  to  48/.  1&.  6d.M  which  the  defendant  had  refused  totheamonntof 
to  pay.  That  the  first  bill  was  left  in  the  possession  of  J^c^nTo^' 
the  plaintiffs'  attorney*  and  on  which  the  present  action  *2j££  *  J^ 
was  brought.  For  the  defendant  it  was  proved  that  the  common  money 
renewed  bill  mentioned  iu  the  defeasance,  was  paid  when  "ew  to' deprive 
it  became  due.  The  jury,  however,  found  a  general  ver-  2i?SaS^ 
diet  for  the  plaintiffs,  for  2/.  14*.  Qd.  der  the  London 

'  Court  of  Re- 
quests Act  v-ths  smm  claimed  as  the  expenses  of  assenting  the  wasrant  of  attorney 
being  under  >& 
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wn.  Mr.  Serjeant  Vaughan,  on  a  former  day  id  this  Term, 

££iX       ^ov'  1U^)>  obtained  a  rule  calling  on  the  plaintiff?  to 
R   ••  shew  cause  why  a  suggestion  should  not  be  entered  on 

the  roll  in  this  cause,  on  an  affidavit,  that  the  defendant 
at  the  time  of  the  commencement  of  the  action,  was  re- 
sident in  the  city  of  London,  and  subject  to  the  jurisdic- 
tion of  the  Court  of  Requests  of  that  city ;  and  that  the 
.    defendant  was  serviceable  in  that  Court. 

On  Mr.  Serjeant  Toddy  being  about  to  shew  cause, 
the  Court  suggested  the  propriety  of  suspending  the  rule, 
and  that  another  should  be  final  *  obtained,  calling 
or*  the  plaintiffs  to  shew  cause  why  the  verdict  found  for 
them  should  not  bg  entered  upon  such  onef  of  the  com- 
mon counts  iii  the  declaration  (excluding  that  on  Ibe  bill), 
as  the  Court  should  direct ;  which  having' been  accord - 
*  ingly  donfc,  «?ir.  on  the  21st  Not.  Mr.  Serjeant  Vaughan 
submitted,  that  as  the  payment  of  the  second  bill  de- 
prived the  plaintiffs  of  their  right  to  sue  on  the  first;  and 
as-  the  particulars  of  their  demand  in  this  action  were 
confined  to  the  damages  sought  to  be  recovered  on  that 
bit!,  they  could  have  no  right  to  sue  b&  it,  tod  conse- 
quently that  there  was  no  count  in  the  declaration  appli- 
cable to  the  sum  of  £/.  12*.  6rf.  foattd  by  the  jury,  as  the 
expenses  of  preparing  the  warrant  of  attorney;  or  that, 
at  all  events,  the- defendant  was  entitled' to  a  suggestion 
under  the  statute  S9&  40  Geo.  S,  c.KX,  s.  1B(&). 

(a)  By  which  it  U  enacts*,  that  u  Jf  any  seta*  or  salt sbaji  be,  pmv 
menoed  in  any  other  Court  than  the  London  Court  of  Requests,  for  any  de^t 
not  exceeding  the  sum  of  Ave  pounds,  and  recoverable  by  virtue  or  the  for- 
nmac*40*ios*tBn*s«ftriatbeesttGo^ 

tills  fn  such  action  or  suit,  shall  not,  by  reason  of  a  verfUct  for  him,  Aer^or 
them,  or  otherwise,  hare  or  be  entitled  to  any  costs  whatsoever;  and  if  the 
verdict  shall  be  given  for  the  defendant  or  defendants  m  such  action  or  suit, 
and  th«  J*4gr  or  Judges  before  whom  she  sainesaailAe  tried  or  beard,  snaH 
think  fit  to  certify  that  such  debt  ought  to  nave  been  recovered  in  the  said 
Court  of  Requests,  then  such  defendant  or  defendants  shall  have  double  coats, 
and  shall  have  such  remedy  for  recovering  the  ansae,  aa  any  delendsnt  or  de- 
fondants  may  have  for  his,  her,  or  their  costs,  in  any  cases  by  law." 
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Both  rales  now  came  on  together,  when  1822. 

DffcLoN 

Mr.  Serjeant  Taddy,  for  the  plaintiffs,  submitted,  that  r,Mmbr. 
as  the  first  bill  remained  in  their  hands  as  a  security  for 
tne  payment  of  the  second,  as  well  as  the  costs  attending 
the  execution  of  the  warrant  of  attorney,  which  had  not 
been  paid,  the  action  was  properly  brought  on  such 
original  bill ;  and  consequently  that  the  Court  had  no 
jurisdiction  to  order  a  suggestion  to  be  entered  on  the 
roll,  as  their  demand  was  in  the  nature  of  damages,  and 
not  a  4ebU  So,  with  respect  to  entering  the  verdict  on 
oae  of  the  common  counts  instead  of  the  bill,  the  plaintiffs 
were  at  least  entitled  to  recover  something  on  the  count 
on  the  bill.  The  evidence  at  the  trial  was  confined  to 
the  damages  sustained  by  the  plaintiffs  from  the  non- 
payment of  that  bill  which  was  left  with  their  attorney 
as  a  collateral  security  for  the  costs  of  the  warrant  of  at* 
toiney,  which  the  defendant  had  expressly  stipulated  to 
pay.  In  Hume  v.  Pepkefp)  it  waa  decided,  that  a  plea 
of  tender  mast  aver  a  continual  readiness  to  pay  from 
the  time  the  debt  accrued}  wd. consequently. tbrt.mcft 
a  plea  after  the  day  of  payment  of  a  b|U  of  exchange, 
arid  before  action  bropgbt,  was  not  good ;  although  the 
defendant  averred,  that  he  was  always  ready  to  pay  from 
the  tune  of  J$e  tender,  $n4  that  the  sipn  tendered  was 
ttxe  whole  money  then  due,  owing,  or  payable  to  the 
plain  tiffin  respect  of  the  bill,  with  interest*  from  the  time 
of  the  default,  for  the  damages  sustained  by  the  plaintiff 
by  reOsoto  df  the  nonperformance  of  the  promise:  and 
LonJ  jtflenborough  there  said,  that  (b)  "  an  averment  of 
UmMemp*  prut  was  necessary  in  a  plea  of  tender,  and  was 
one  bf 'those  Idnd-ntarks  in  pteiding  which  ought  not  to 
be  departed  from  i"  and  Mr.  Justice  Lawrence  observed, 
that  *  it  was  a  plea  in  bar  of  the  plaintiffs  demand;  which 

(«)  8  East,  IS3.      ■         (A)»  Id-  169. 


490  CASKS  IN  MIOHABLMAS  TBRM, 

1922.        was  for  damages,  and  thfct  therefore**  ought  to  she*  oo  the 
jJJ2w!ii       record  that  he  never  had  any  such  cause  of  action :  whereas, 
v.  there  the  plea  admitted  it."  Here,  there  was  po  lender  or 

payment  of  the  first  bill;  the  verdict  therefore  must  be 
taken  to  have  been  given  for  damages  which  accrued  to  ike 
plaintiffs  by  reason  of  the  non-payment  of  that  bill,  aad 
for  which  the  action  might  be  supported  pro  tanto.  At 
though  the  renewed  bill  was  paid  by  the  defendant,  there 
was  nothing  on  the  face  of  it  to  shew  that  it  was  given 
in  payment  or  satisfaction  of  the  first ;  and  at  all  events, 
it  cannot  be  taken  to  hare  been  given  in  payment  of  da- 
mages which  were  unliquidated*  and  could  be  only  ascer- 
tained by  the  verdict  of .  a  jury ;  nor  could  it  amount  to  an 
accord  and  satisfaction,  as  all  the  terms  of  the  original 
agreement  were  not  complied  with*  If  the  cos$»  attend- 
ing the  warrant  of  attorney  had  been  paid*  a  plea  of  ac- 
v  cord  and  satisfaction  would  have  been  a  good  answer  to 
the  action*  Even  supposing  the  costs  of  the  warrant  of 
attorney  to  be  out  of  the  question,  the  plaintiffs  are  en- 
titled .to  a  verdict  for  one  shilling,  as  nominal  damages, 
on  the  original  bill,  which  had  never  been  given  up,  bat 
was  retained  by  them  aa  a  collateral  security  for  the  pay- 
ment of  the  costs  of  the  warrant  of  attorney.  That  in- 
strument had  reference  to  the  original  bill*  which,  im- 
mediately on  its  being  dishonoured*  vested  a  right  of  ac- 
tion in  the  plaintiffs,  and.  which  has  not  since  been  dis- 
charged. They  were,  therefore,  remitted  to  their  origi- 
nal right,  and  were  consequently  entitled  to  sue  the  de 
fendaut  on  the  bill  first  given  to  them,  and  on  which  the 
present  action  was  brought. 

Lord  Chief  Justice  D4*4JU«--Tbe  effect  of  these  two 
rules  we,  that  the  verdict  may  be  entered  according  to 
my. note*  as  taken  ^t  the  trial,  with  *  view  to  deprive  the 
plaintiffs  of  tbeir  costs.  The  facts  are  shortly  these— 
the  first  bill  was  not  paid  by  the  defendant  when  it  be- 
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came  due.    The  parties  shortly  afterwards  met,  when  a        id*?, 
renewed  bill  and  warrant  of  attorney  were  given,  and  the       Dillon 
defendant  also  promised  to  pay  the  costs  of  executing      nIMMEB. 
the  latter  instrument.    The  second  bill  was  duly  ho- 
noured ;  but  as  t£e  defendant  refuted  to  pay  the  costs  of 
executing  the  warrant  of  attorney,  the  plaintiffs  sued 
him  on  the  original  bill,  insisting  that  they  had  a  right 
no  to  do,  as  the  defendant  bad  not  complied  with  all  the  ~ 
terms  of  his  agreement  when  the  substituted  biU  was 
given*    Under  thepe  circumstances,  t  am  of  opinion  that 
tfcg  present  action  should  not  hare  been  brought,  either 
in  point  of  principle  or  justice.    The  second  biU  having 
been  paid  whan  due,  operated  as  a  discharge  of  the  first. 
It  is  tra4»  the  defendant  offered  to  pay  the  expenses  of 
executing  the  warrant  of  attorney :  that  sum  might  have 
been  recovered  under  the  count  for  money  paid ;  but  then* 
is  no  pretence  whatever  to  say,  that  the  plaintiffs  were 
entitled  to  sue  for  it  in  a  count  on  the  original  bill.  There  . 
was  no  agreement  that  it  should  remain  in  the  plaintiffs'  • 
hands  as  a  security  for  the  payment  of  the  costs  of  the  '  . 
warrant  of  attorney.    The  verdict,,  therefore^  must  be 
entered  on  the  common  counts  of  the  declaration. 

Mr,  Justice  Pahk  concurred. 

Mr.  Justice  Bubbouoh.— *The  second  bill  was  given  in 
substitution  for  the  first;  and  when  the  second  was  paid** 
the  plaintiib'  right  to  sue  oo  the  first  was  altogether  ex-*- 
tioguished.  Although  they  might  have  recovered  the  ex- 
pence*  attending  the  exeeutionof  the  warrant  of  attorney, 
it  doea  not  follow  that  they  could  resort  to  the  original 
bill  for  thai  purpose.  It  appeal*  to  me,  that  the  verdict  • 
has  been  enteral  by  mistake;  and  if  it  had  been  confined 
to  the  money  counts,  as  it  ought  to  have  been,  it  would  / 
have  teved'ibe  expense  of  the  present  applications  to 
the  Court.    Both  rules  must,  therefore,  be  made 

"   .    Absolute. 


432  CASKS  IN  MICHAKLMAS  TSftM, 

182?. 


Monday  Hilli\Ching. 

Nov.  25th* 

Where  the  de-  Ma.  Serjeant  Pell,  on  a  former  day  in  this  Term,  ob- 
being  arretted,  tained  a  rale  calling  on  the  plaintiff  to  shew  cause  why 

t&m*?  the  several  BumB  o{  S01-'  Q*m*B  lte  amount  of  *e  debt 
thehandsoftht  in  this  cause,)  together  with  10/.  for  costs  deposited  by 
rated  trim,  In    the  defendant  with  the  constable  of  Dover  Ca$tU,  at  the 

ator^s^'^r?  *■*  of  hi*  ******  and  which  8ums  had  b6e"  sioce  PM 

rendered  him-  OTer  by  the  constable  to  one  of  the  Prolhono  taries  of.  this 
after  whkhSe  Court,  might  not  be  paid  over  to  the  defendant,  or  his 
ed^th^tbc^  attorney, .  the  former  having  surrendered  himself  in  dis- 
ProthoDotwy     charge  of  his  bail.    He  founded  his  motiou  on  an  nffi- 

tbe  amount  off  ° 

the  original  davit,  which  stated  that  the  defendant  was  arrested  in 
for  coftti:—  '  the  last  vacation,  on  a  capias  returnable  on  the  morrow 
fefer^^    of  M  Soub>  and  Q"1  he  had  •«"*»**«*  Mmttff  on  the 

entitled  to  have   UthinstanU 
those  rams  paid 
orertohimjas 

^huJte"      Mr*  Serjeant  Vaughan  now  shewed  cause,  on  an  affi- 

43<££a  he  davit  of  the  Plajntiff9  which  8tate<i  thftt  tiie  defendant  on 

would  be  end-  being  arrested,  deposited  a  quantity  of  linen-drapery 

his  render;  art  goods  with  the  constable  of  Dover  Castle,  and  not  the 

itSksXsa  above  sums  of  SO*,  and  10/.    That  the  arrest  was  made 

tota"  tea  in  September  last,  and  that  no  bail  was  then  taken ;  and 

mistake.  that  those  sums  were  not  paid  into  Court  until  the  13th 

Qum,  instant,  being  ten  days  after  the  writ  was  returnable.*— 

Whetfcer  the 

iipoSSL  Under  these  circumstances,  the  learned  Serjeant  con- 

offlctr^^  tended  that  the  defendant  could  not  be  entitled  to  take 

arrest,  instead  this  money  out  of  Court,  as  it  was  not  paid  at  the  time 

coi^Si   *  oftheaoest.    It,  therefore,  cannot  be  considered  as  hav* 

of^rtatST?  oeeQ  P*"1  in  andar  the  8tatote  *3  Geo.  3,  c.  46,  as  that 
statute  requires,  the  payment  to  be  made  at  the  time  of  the 
arrest;  besides  which,  it  was  not  paid  into  the  hands  of  the 
Prothonotary  until  after  the  writ  was  returnable,  and  after 
the  render/    It  is  therefore  fair  to  presume  a  collusion  be- 
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tween  the  defendant  and  the  officer  on  the  arrest,  as  no  l822- 

money  was  paid  at  that  time ;  and  as  it  had  been  since  paid  Hill 

into  Court,  it  should  at  all  events,  remain  there,  until  the  chuig. 
cause  be  finally  disposed  of. 

Lord  Chief  Justice  Dallas.— It  is  unnecessary  now  fo 
determine  whether  the  payment  into  Court  of  the  two 
sums  in  question  was  made  under  the  provisions  of  the 
statute  43  Geo.  S,  or  not.  My  brother  Vaughan  has  con*- 
tended  that  the  money  should  have  been  actually  paid  at 
the  time  of  the  arrest,  and  that  it  should  remain  with  the 
officer  as  a  security  for  the  original  debt  and  cost?  of  the 
arrest ;  which  had  not  been  done,  as  the  defendant 
merely  deposited  a  quantity  of  goods  with  the  constable 
who  arrested  hiifi.  But  those  sums  were  not  only  after* 
wards  produced  by  the  defendant,  but  lodged  in  the  hands 
of  the  officer  of  the  Court.  No  case  has  been  decided  as 
to  the  construction  of  the  statute  in  this  respect;  and  I  for- 
bear from  expressing  any  opinion  on  it, as  it  appears  to  me 
to  be  unnecessary  in  this  case  to  say,  whether  the  money 
must  be  paid  at  the  time  of  the  arrest,  or  whether  a  depo- 
sit of  goods  to  ten  times  the  amount  of  the  original  debt, 
would  not  be  a  sufficient  compliance  with  the  terms  of  the 
statute.  The  officer  himself  has  made  no  affidavit  as  to 
the  amount  or  nature  of  the  goods  deposited.  If,  bow 
ever,  the  money  had  been  paid  in  regularly  under  the  sta- 
tute, it  is  quite  clear  that  the  defendant  would  be  entitled 
to  have  it  paid  over  to  him,  as  he  had  surrendered  himself 
before  it  was  paid  into  Court*  So,  if  it  were  paid  in  im- 
properly, or  by  mistake, he  is  equally  entitled  to  have  it  re- 
turned to  him.  This  rule,  therefore,  must  be  made  absolute. 

Mr.  Justice  Park.— I  am  of  the  same  opinion.  The 
payment  was  not  made  under  the  statute ;  and  the  defend- 
ant had  surrendered  himself  before  it  was  made ;  and  a 
render  is  tantamount  to  giving  bail.    Assuming,  how- 

vol.  vn.  2  f 
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1832.  ever,  that  the  statute  must  receive  the  strict  con- 
>  Hnx  struction  as  contended  fbi  by  ray  brother  Vaugken, 
Chww.  an^  *kat  money  alone,  and  not  money's  worth,  must 
be  deposited  with  the  officer  at  the  time  of  the  ar- 
rest, still,  it  is  here  positively  sworn  by  the  defendant 
that  the  tapis  in  question  were  deposited  at  that  time. 
They  possibly  were  j  and  the  officer  ia  totally  silent  on 
the  lubject*  The  exigency  of  the  writ  was  complied 
with  by  the  swiendet  of  the  defendant  on  the  1  lth,  two 
days  after  which*  those  sums  were  paid  into  Court  The 
defendant  cquhi  pot  have  beep  required  to  do  so,  as  they 
could  only  be  demanded  in  Ken  of  bail. 

Mr.  Justice  Bureou<?h.— In  every  view  of  this  case  it 
appears  to  me  that  the  defendant  is  clearly  entitled  to 
have  the  two  turns  in  question  paid  over  to  him  as 
prayed  for.  If  the  money  was  paid  in  under  the  statute, 
the  officer  received  it  in  lieu  of  bail ;  if  not,  the  defendant 
would  be  equally  entitled  to  it :  and  even  if  bail  had 
been  taken,  the  recognizance  would  have  been  satisfied 
by  the  render  of  the  defendant. 

Rule  absolute. 


N^v.DSth.  Cramp,  Clerk,  v.  Sxmqnds,  Clerk. 

•Die  Court  will    This  was  an  action  of  assumpsit  for  money  had  and  re- 

not  set  wide  .      ,  ,   ,  .  t  *  „ 

an  award  on  ceived,  and  brought  to  recover  the  amount  of  certain 
the  u^tnto?1  Paymente  made  to  the  defendant  as  fees  payable  to  him 
bu  been  mb-    on  account  of  burials  in  the  chancel  of  a  church,  of 

taken  in  the 

law,  unless  the  which  the  plaintiff  was  rector,  and  the  defendant  the  vi- 

principleaoflaw 

upon  which  he  haa  decided  appear  upon  the  face  of  tip  awardifaelf:— Where,  there- 
fore, the  question  waa  whether  fees  for  the  interment  of  bodies  in  the  chancel  of  a 
church  were  payable  to  the  rector  or  vicar,,  and  the  arbUqalffr  awarded  that  tf»  lat- 
ter was  entitled  to  them,  the.  Court  refused  to  set  aside  the  award. 
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car ;  and  the  question  was,  to  which  of  these  parties  the       ^f^, 
fees  belonged.    On  the  cause  coming  6a  for  trial  it  was       Champ 
referred  to  a  barrister,   who  awarded   that  there  was     symon**. 
nothing  due  from  the  defendant  to  the  plaintiff,  and  that 
the  latter  had  no  right  to  bring  the  action,  and  he  order- 
ed each  party  to  pay  his  own  costs*    The  plaintiff  being 
dissatisfied  with  the  award,  wrote  to  the  arbitrator  for 
the  purpose  of  ascertaining  the  groonds  on  which  he  had 
made  it;,  and  he  returned  for  answer,  that  he  was  of 
opinion  that  the  vicar  was  legally  entitled  tothe  fees,  and  ' 
that  as  they  had  been  paid  to  him*  the  plaintiff  badi  do 
right  to  recover  lhem>  back. 

Mr.  Serjeant  Lens  now  applied  for3  a  rale  to  shew  cause 
why  thfe  award1  should  not  be  set  aside,  on  the  ground' 
that  tte  arbitrator*  had  decided  against  Taw,  as  the  only 
question  left  to  him  was;  to  ascertain  the  rights  of  the 
parties  to  the  fees  in  question,  and  to  which  the  rector 
alone  was  bylaw  entitled.  This,  therefore,  cannot  be 
considered  as  embracing  a  question  both'  of  law  and  fact ; 
and'  more  particularly  so,  as  the  arbitrator  hds  since  avow*  * 
ed  his  opinion  to  have  been  founded  solely  on  a  point 
of  law: 

Lord  Chief  Justice  Dallas.— It  is  a  general  rule,  that 
where  matters  of  law  and  of  fact  are  referred  to  an  arbitra- ' 
tor,  his  award  is  final  and  conclusive,  and  cannot  be  set 
aside  unless  some  objection  be  apparent  on  the  race  of  it ; 
and  if  parties  choose  in  a  question  of  this  description  to  ' 
substitute  a  banister  for  the  Court,  on  the  supposition 
that  he  will  decide  according  to  the  law  of  the  case,  it 
would  be  too  much  to  allow  his  award  to  be  set  aside  on 
the  application  of  one  of  them,  when  the  award  is  silent 
as  to  the  principles  on  which  the  arbitrator  has  de- 
cided ;  and  I  cannot  but  observe,  that  it  is  highly  improper 
for  a  party  to  make  an  application  to  an  arbitrator  to 
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less*        and  it  is  enacted  by  the  statute  1  £  Geo.  1 ,  c.  99,  s.  4,  that  if 

snwr^      any  pesson,  who  has  been  convicted  of  common  barratry, 

I^iuxr,,t  *    **•  ^^  practise  as  an  attorney,  solicitor,  or  agent  in  any 

Tenant.       gait,  the  Court,  upon  complaint,  shall  examine  it  in  a 

summary  way ;  and  if  proved,  shall  direct  the  offender  to 

be  transported  for  seven  years ;  bat  the  party  mast  first 

proceed  by  information.    I  therefore  concur  with  my 

lord  Chief  Justice,  that  we  cannot  grant  this  application 

in  the  terms  as  prayed  for. 

Mr.  Justice  Burrough.— If  the  attornies  have  admi- 
nistered oaths,  enjoining  parties  U>  sectecy,  as  stated  in 
the  affidavit,  it  is  a  proceeding  of  a  highly  culpable  na-- 
tore;  but  it  would  be  too  much  to  require  them  to  answer 
it  on  a  motion  of  this  nature ;  as,  if  they  did  not  abswer 
in  a  fall  and  satisfactory  manner,  they  might  render 
themselves  liable  to  ad  indictment;  and  it  would  be  too 
much  for  the  Court  to  require  them  to  criminate  them- 
selves. 

# 
>  On  Mr.  Serjeant  PelTi  stating  that  the  demandant's 
time  to  count  would  expire  on  the  last  diy  of  the  Term, 
the  Cpurt  granted  a  rule  to  shew  cause  why  it  should 
not  be  enlarged  until  the  next ;  as  well  as  a  rule,  calling 
on  the  demandant's  late  attornies  to  shew  cause  why  the 
deeds,  papers,  and  accounts  should  not  be  delivered  over 
to  his  present  attorney* 

Rule  nm  accordingly* 


IN  THB  T0I1U>  YBAB  OF  GEO.   IV.  427 

1SW. 


Dillon  and  another  v.  Rimmkr.  Monday, 

Nov.  *5tib 
Tuig  was  an  action  of  assumpsit  on  a  bill  of  exchange/  where  a  de- 
dated  the  1st  December,  18«i,  for  53L  0*.  6d.  drawn  by  one  ^bted'toSe 
Fell  on,  and  accepted  by  the  defendant,  and  indorsed  by  SSlf'of'e^* 
Fell  to  tbe  plaintiffs.    The  first  count  of  the  declaration  change,  which 
was  founded  on  tbe  bill,  to  which  was  added  the  common  ed,  gave  an- 
tnoney  counts.   The  defendant  plearted  tbe  general  issue.  J^^^.0 
At  the  trial  of  the  cause  before  Lord  Chief  Jjistice*  •ndaiaoaw- 

t^   u  ^    .f  »i    ii  .         ,.  ,     „.    .  r         i       nmt  of  attorney 

Dallas,  at  Guildhall,  at  the  adjourned  Sittings  alter  the  to  confess  judg- 
last  Term,  it  waa  proved,  that  when  this  bill  became  due  S^JecondWi 
it  was  dishonoured.  That  on,  the  defendant  being,  8h^h^td^ 
threatened  with  an  action  at  the  suit  of  the  plaintiffs,  he  and  agreed  to 
called  on  tbeip,  when  it  was  agreed  that  he  shook!  give  jJeuesVexe- 
a  new  bill  for  the  amount  of  the  first,  adding  the  interest  ^s*^- 
and  expenses  of  noting ;  and  that  he  should  also  execute,  ney  i  and  the 

atcond  bill  was 

a  warrant  of  attorney  with  a  defeazance  to  secure  the  duly  honoured, 
due  payment  of  the  new  bill  for  the  sum  of  531.  17*.,  £ns«?w^*nrf 
dated  the  26th  December,  drawn  by  Fell  on,  and  accepted.  jJ^'b£ndtho  , 
by  the  defendant;  and  that  judgment  should  be  entered  talnedbythe 
up  and  execution  issue  for  the  amount  of  such  bill,.  He1d,thatthey 
together  with  nil  costs,  in  case  that  bill  should  be  dis*  ^e^^t 
honoured:  and  it  was  also  agreed  that  the  defendant,  on  such  origin 

u      u  ^  tl    r  j  i-       .L  nalbUl;and 

should  pay  the  costs  of  preparing  and  executing  the  war-  the  jury  having 

rant  of  attorney.    That  the  new  bUl  was  given,  and  the;  ^^^mX 

warrant  of  attorney  executed,  the  expenses  of  which  &**  in  **?*• 
J  «  s  Hon  on  the  bUl, 

amounted  to  4/.  12s.  Gd.s  which  the  defendant  had  refused  totheamountof 
to  pay.    That  the  first  bill  was  left  in  the  possession  of  thfco^to?9 
the  plaintiffs9  attorney*  and  on  which  the  present  action  *2£^*  *£e 
was  brought.    For  the  defendant  it  was  proved  that  the 


renewed  bill  mentioned  iu  the  defeazance,  was  paid  when  "ew*  to  deprive 
it  became  due.  The  jury,  however,  found  a  general  ver-  J^^fu^! 
diet  for  the  plaintiffs,  for  2/.  12*.  6d.  der  the  London 

r  '  ■  Court  of  Re- 

quests Act  *— the  sum  claimed  as  the  expenses  of  siecntMtfl  the  watraut  of  attorney 
being  under  SA 
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Hall. 


W22.        ed :  and  In  re  Lowe  (a)  the  Court  would  not  compel  an 
E*  parte      attorney,  upon  an  application  of  this  nature,  to  deliver 
up,  on  payment  of  Jpis  demand,  a  lease  put  into  his  hands 
for  the  purpose  of  making  an  assignment  of  it;  there  be- 
ing no  cause  then  in  Court. 

Mr.  Serjeant  Lens  on  this  day  renewed  his  application 
and  referred  to  the  case  of  In  rt  Aitkiu(b\  where  it  vis 
decided,  that  if  the  employment  of  an  attorney  is  so  con- 
nected with  his  professional  character  as  to  afford  *  pre- 
sumption that  Us  empioyoretet  Was  in  cMaeqnence  of 
that  etai-acter,  the  Court  would  interfere  in  a  sira- 
jafMkry  way  to  compel  turn  faithfully  to  execute  the  trot 
reposed  in  him ;  although  be  bad  never  been  employed 
in  prosecuting  or  defending  any  suit  on  behalf  of  the 
party  making  the  application.  So,  in  the  cease  of  Dt 
Woolfe  t.  «i.iu  i  (c)  it  was  hdd,  that  a  summary  appli- 
cation might  be  supported  against  an  attorney,  to  com- 
pel him  to  pay  monies  received  by  him,  tboptgb  he  was 
not  employed  in  apy  suit,  and  he  was  required  to  pay 
such  monies  into  Court,  for  the  benefit  of  the  parties 
interested. 

The  Court,  observing  that  these  cases  ran  into  nice 
distinctipns,  granted  a  role  to  shew  cause. 

Rule  nisi  accordingly  (<*). 


(a)  8  East,  237. (*)  4  Barn.  &  Aid.  47. (e)  2  Chit.  Rep.  < 

(rf)  In  justice  to  Mr .  Knight  it  must  be  observed,  that  this  role  was  discharged 
with  costs  in  the  following  Item,  when  the  affldarits  in  support  of  it  were 
folly  and  satisfactorily,  answered ;  and  the  Court  animadTerted  meet  acrprdy 
on  the  conduct  of  the  applicant  HalL 
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BaILSV  V.  BaILBY.  Tneidaj, 

Nor.  26th. 

This  was  an  action  of  replevin,  in  which  a  verdict  had  mm  one  of 

been  taken  for  the  plaintiff,  subject  to  the  award  of  an  f^c^to"* 

arbitrator,  and  one  of  the  sureties  in  the  replevin  bond  bond  was  a 

r  material  wit- 

being  a  material  witness  for  the  plaintiff  :—  neaa  for  the 

plaintiff  in  the 
.   cause,  the 
Mr.  Serjeant  Huilock,  on  a  former  day  in  this  Term-  ob-  Court  allowed 

another  to  be 
tained  a  rule,  calling  on  the  Sheriff  of  Middlesex  to  shew  aabatitatadia 

cause,  why  he  should  not  release  one  of  the  sureties  hiabdng'a™ 
named  in  the  replevin  bond  from  all  his  liability  thereon,  ffJpjLjf  ^ 
upon  the  sheriff  or  his  under  sheriff  being  tendered  a  new  taiy,  and  giving 
and  another  replevin  bond,  with  the  usual  condition,  in  attorney  notioe 
which  the    plaintiff  and  two  other  sufficient  sureties  Iffifi^tll6" 
should  be  obligors  to  the  sheriff,  on  their  being  first  ap-  enaction  Bach 
proved  of  by  one  of  the  Prothonotaries  of  the  Court.        caae  the  aunty 
It  appeared  that  the  plaintiff  and  one  of  the  sureties  to  JhJJSd^^1 
the  former  bond,  together  with  another  person  who  was  to  gf**j%  *■ 
be  substituted  in  lieu  of  the  other,  as  well  *s  the  sheriff,  would  be  de- 
attended  before  the  Prothonotary,  when  he  thought  that  TCmedy  against 
the  attendance  of  the  defendant  was  necessary,  as  in  case  *J  jj^jjf011 
the  surety  tendered  should  be  insufficient,  the  defendant 
would  be  deprived  of  the  advantage  of  suing  the  sheriff, 
in  case  he  should  be  driven  to  his  remedy  on  the  bond. 

Mr.  Serjeant  Huilock  now  submitted  that  the  attend- 
ance of  the  defendant  was  altogether  unnecessary.  He 
was  not  to  be  indemnified  by  thfe  bond.  The  only  object 
of  the  rule  was,  that  the  sheriff  should  suffer  no  incon- 
venfencg,  and  that  the  Pfdthtoitotary  might  be  satisfied  as 
to  the  sufficiency  of  the  he*  gtitety ;  and  it  appear*  that 
thfe  sheriff  attended  before  him,  tod?  was*  perfectly  sa- 
tisfied as  t<y  the  petsxta  ttrtencfcdtd  be  substituted  ft*  ttoe 
formet  swety;  «bd  it  was  therefor*  ettor  unnecessary  to 
make  the  defendant  a  party  to  the  rule. 
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Mr.  Prothonotary  Watlington  stated,  that  on  the  at- 
tendance of  the  parties  before  him,  he  did  not  know 
whether  the  new  surety  was  responsible  or  not,  and  that 
he  refused  to  insert  his  name  in  the  bond,  as  the  defend- 
ant did  not  attend  him,  and  as  it  did  not  appear  that  he 
had  consented  to  the  substitution.  That  he  thought 
the  defendant  ought  to  have  given  his  assent,  as  the 
bond  might  be  afterwards  assigned  to  him.  Besides,  the 
sheriffxemarked,  that  as  the  Court  had  released  him  from 
the  former  bond  by  the  substitution  of  another,  in  which 
a  new  surety  was  introduced,  it  would  exonerate  him 
from  his  liability  in  case  it  should  turn  out  that  he  was 
insufficient. 


The  Court  observed,  that  the  sheriff  was  primarily 
liable  if  he  had  taken  insufficient  sureties  on  the  original 
bond;  and  that  as  one  surety  was  released  and  ano- 
ther substituted  by  their  order,  the  defendant  would  be 
deprived  of  his  remedy  against  the  sheriff,  in  case  the 
latter  should  turn  out  to  be  insufficient.  The  Prothono- 
tary and  the  defendant  should  both  have  been  satisfied  as 
to  his  sufficiency,  and  there  will  be  no  difficulty  what- 
ever in  giving  the  defendant's  attorney  notice  to  attend 
before  the  Prothonotary.  They  therefore  ordered  the  rule 
to  be  amended,  by  making  the  defendant  a  party  to  it, 
and  directed  it  to  be  served  on  his  attorney. 


Wednesday, 
Nor.  27th. 


TlBBBTT  V.  PbRRING. 


The  Court  will  Mr,  Serjeant  Cross  moved  for  a  concilium,  and  that 
special  demur-  ^  case  might  be  set  down  for  argument  to-morrow. 
"ed^thT  ^e  stated,  that  the  action  was  brought  against  the  de- 
last  day  of        fendant  as  acceptor  of  a  bill  of  exchange,  to  which  a 

Term,  on  a  *  ° 

statemeBt  by  counsel  that  it  is  only  a  sham  demurrer,  and  brought  for  the  mere 
purpose  of  delay. 
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special  demurrer  had  been  filed,  the  grounds  of  which  1622, 
were  altogether  specious,  and  framed  for. the  mere  pur- 
pose of  delay.  He  referred  to  Impels  Practice  (a), 
where  it  is  said,  that  "  if  a  sham  demurrer  be  delivered 
nearly  at  the  end  of  the  Term,  the  Court  will,  when  a 
concilium  is  moved  for,  give  the  last  day  of  Term  to  ar- 
gue the  same,  on  its  being  mentioned  by.  the  Serjeant.* 

But  the  Court  observed,  that  they  could  not  assume 
that  it  was  a  sham  demurrer,  or  filed  for  the  mere  pur- 
pose of  delay :  that  there  was  no  affidavit  to  shew  it  was 
not  intended  to  be  argued,  or  that  it  was  a  sham  demur- 
rer ;  and  that  the  practice  of  the  Court  could  not  be 
expedited  by  a  motion  of  this  description.  Besides,  the 
paper  books  must  be  delivered  two  days  before  the  day  oti 
which  the  cause  shall  have  been  set  down  for  argument, 
and  the  Court  are  not  to  assume  that  it  is  a  sham  de- 
tnurrer  on  a  mere  statement  of  counsel. 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion. 

(a)  C.  P.  6th  edit,  page  290. 


DoWSK  V.  GARETT.  Thursday, 

Not.  28th. 

This  was  an  action  of  assumpsit  brought  by  the  plain-  Where  the  de- 
tiff,    as  a  farmer  of  the  post-horse  duties.      The  first  fonkeepe" 
count  of  the  declaration  stated,  that  the  defendant  was  ^rJ^0tch. 
indebted  to  him  as  such,  for  certain  duties  due  to  *  htm  proprietor  to 

from  the  defendant,  for  and  in  respect  of  divers  horses,  with  two  addi- 
tional hones 
to  assist  In  dragging  a  stage  coach  carrying  the  mail  up  a  hill  about  three  quarters  of 
a  mile  in  length  in  the  course  of  each  journey,  and  for  which  he  was  to  receive  a 
guinea  per  week  -.—Held,  that  such  horses  were  not  subject  to  the  post-horse  doty 
under  either  of  the  statutes  imposing  such  duty,  as  the  stage-coach  duty  is  to  be 
regulated  by  the  number  of  passengers  each  coach  is  licensed  to  carry,  and  not  on 
the  horses  employed  to  draw  it 
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^^  &c.  let  to  hire  by  the  mile,  to  be  used,  and  used  in  tra- 
velling in  Great  Britain,  within  the  district  for  which 
the  plaintiff  was  farmer.  There  wttt  also  other  counts 
for  hones  let  to  hire  by  the  stage,  to  be  used  in  travelling 
in  Great  Britain,  within  the  district  for  which  the  plain- 
tiff was  farmer :  and  for  hones  let  to  hire  for  a  less  pe- 
riod than  twenty-eight  successive  days  for  drawing,  and 
used  in  drawing  on  public  roads,  carriages  used  for  tra- 
velling post  or  otherwise,  where  the  distance  at  the  time 
of  the  hiring  was  ascertained :  and  for  horses  let  to  hire  for 
a  less  period  than  twenty-eight  successive  days,  for  draw- 
ing carriages  on  public  roads,  teed  for  travelling  post  or 
otherwise,  where  the  distance  was  not  ascertained  at  the 
time  of  the  hiring :  tod  also  a  general  count  for  duties 
on  honed  let  to  hire,  to  be  used  in  Usrvetting ;  to  which 
the  defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Mr.  Baron  Graham 
at  the  last  assizes  for  the  county  of  Warwick,  a  verdict 
was  taken  for  the  plaintiff  for  38/.  Is.  Qd.  subject  to  the 
opinion  of  the  Court  upon  the  following  case. 

The  plaintiff  was  the  fanner  of  the  post-horse  duty  for 
the  counties  of  Northampton,  Rutland,  Warwick,  and  Ox- 
ford, and  the  defendant,  who  was  an  innkeeper  at  Kington, 
in.  the  county  of  Warwick,  was  charged  by  the  plaintiff, 
as  fanner  of  such  duties,  for  post-horse  duties  to  the 
amount  of  32/.  5s.  9d.  in  respect  of  two  horses  let  by  the 
defendant  on  hire  from  the  15th  November,  1818,  to  the 
£7tb  March,  1821,  being  for  a  period  of  one  hundred  and 
twenty-three  weefta,  according  to  the  following  particu- 
lar of  the  plaintiff '»  demand^  delivered  ufeder  a  Judge's 
order* 

"  To  tb&itottu*  o*  pos*-howe  da  ties  due  from  the  de* 
fendaat  to  the  plaintiffs-farmer  of  such  duties,  in  respect 
of  horse*  lei  by  ihe defendant  on  hire**!*.  ttt&  horses  let 
on  hise  to  dram  or  assist  indgawiog  the  asaii^or  other  coach 
up  Edge  BRll,  near  Kington,  in  the  county  of  tttarwkk, 
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from  the  15th  November,  1818,  to  the  STth  Match,  1021,  W22. 

being  one  hundred  and  twenty-three  weeks— 3#.  5*.  9d.w        Down 
Id  the  beginning  of  the  year  1919,  several  persons  en*       QA*err. 
tered  into  contracts  with  the  superintendent  of- mail 
coaches,  to  ran  the  Kidderminster  mail  coach  through 
Birmingham  and  Banbury  to  London ;  and  Mr.  Charles 
Whyatt,  of  Banbury,  contracted  to  work  ii  from  Kington 
to  Banbury,  the  coach  carrying  four  inside  and  three 
outside  passengers.      The   distance  from  Kington  to 
Banbury  is  twelve  miles  and  a  half.    The  road  passes 
over  Edge  Hill,  which  is  about  three  miles  from  Kington, 
exceedingly  steep,  and  about  three-quarters  of  a  mile 
long,  and  the  whole  stage  wa*  to  be  performed  in  one 
one  hour  and  fifty  minutes.    The  defendant,  being  duly 
licensed  to  let  post-horses,  agreed  with  Whyatt  to  furnish 
him  weekly  with  two  additional  horses  to  hook  on  before 
the  leaders,  to  assist  in  drawing  the  mail  coach  up  Edge 
Hill,  at  the  rate  or  charge  of  one  guinea  per  week.    The 
defendant  did  accordingly,  (but  with  some  exceptions 
when  he  happened  not  to  have  any  horses  at  liberty)  from 
the  15th  March,  181%  to  the  27th  March,  1881,  famish 
weekly   such    additional    horses,    and    received    from 
Whyatt  one  guinea  per  week  for  their  use,  and  a  man  to 
drive  them.    These  additional  horses  were  sent  to  the* 
bottom  of  Edge  Hill,  to  await  the  arrival  of  the  coach, 
except  when  there  happened  not  to  be  time  to  send  them 
there,  and  then  they  were  pat  on  to  the  coach  at  King- 
ton, aod  were  always  takeu  off  at  the  top  of  the  hill. 
The  horses  so  furnished  were  sometimes  used  by  the  de- 
fendant as  post-horses,  and  sometimes  they  were  cart 
horses,  as  it  might  happen  to  be  moat  convenient  to  him 
at  the  time.    The  coach,  to  assist  in  drawing  which,  the 
two  horses  ip  question  were  used,  was  a  public  stage- 
coach, and  was  drawn  by  four  horses,  carried  the  mail, 
and  was  licensed  to  carry  passengers.    Edge  Hill  being 
very  steep,  and  the  road  op  it  very  bad,  the  coach  could 
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not,  without  distressing  the  regular  team  of  horses  draw- 
ing it,  have  arrived  at  Banbury  within  the  limited  time, 
without  the  assistance  of  the  two  additional  horses  up 
the  hill. 

The.  question  for  the  opinion  of  the.  Court  was, 
whether,,  upon  the  construction  of  the  several  acts  of  par* 
liament  regulating  the  post-horse  duties,  the  plaintiff  was 
entitled  to  recover  i  If  they  should  he  of  opinion  that 
he  was  so  entitled,  then  the  verdict  was  to  stand ;  other- 
wise, a  nonsuit  was  to  be  entered. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term,  when 

Mr.  Serjeant  Lens,  for  the  plaintiff,  insisted  that  the 
contract  between  the  defendant  and  Whyatt,  amounted 
to  a  letting  to  hire  by  the  stage,  and  fell  within  the 
fourth  section  of  the  25  Geo.  3,  c.  51  (a).  No  distinction 
is  taken  throughout  the  whole  of  that  statute  as  to  the 


(«)  By  which  it  is  enacted,  that "  for  and  in  respect  of  every  horse  hired 
by  the  mile  or  stage,  to.be  used  in  travelling  post  in  Greet  BrUtm,  there 
should  be  charged  a  doty  of  one  penny  halfpenny  for  every  mile  such  bone 
should  be  hired  to  travel  post  r  and  that  for  and  in  respect  of  every  hone 
•hired  for  a  day,  or  any  less  period  of  thne^  for  drawing  on  any  public  road 
any  coach  or.  other  carriage  used  in  travelling  post,  or  otherwise,  by  whatsoe- 
ver name  such  carriages  then  were,  or  thereafter  might  be  called  or  known, 
for  or  in  respect  whereof  any  rates  or  duties,  then  or  theretofore  under  the 
management  of  the  Commissione n  of  Excise,  were  or  had  been  made  payable 
by  any  statute  or  statutes  then  in  force,  there  should  be  charged,  if  the  dis- 
tance should  be  then  ascertained,  the  sum  of  one  penny  halfpenny  per  mile : 
mnd  if  the  distance  should  not  then  be  ascertained,  there  should  be  charged 
■the  sum  of  one  shilling  and  niaepenoe  for  and  in  respect  of  each  horse  so  hired: 
each  duty  to  be,  paid  by  the  person  or  persons  by  whom  such  horse  should  be 
so  hired  :— That  every  person  who  should  keep  any  coach,  chaise,  diligence, 
or  other  carriage  with  four  wheels,  by  what  name  soever  the  same  then 
•  was  or  thereafter  should  be  called  or  known,  to  be  employed  M  pnbfic  stage 
coaches  or  carriages,  for  the  purpose  of  conveying  passengers  for  hire  to  and 
from  different  places  in  the  kingdom  of  Great  tiriimn,  should  yield  and  pay 
annually  unto  his  Majesty  the  sum  of  fire  shillings  for  a  licence  for  that  pur- 
pose :  and  that  every  such  coach,  &c  should  be,  and  the  same  was  thereby 
charged  with  a  duty  of  one  penny  for  every  mile  such  carriage  should  travel, 
to  be  paid  by  the  owAer  or  owners  thereof  respectively." 
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meaning  of  the  word  stage.  It  is  not,  however,  to  be 
confined  to  a  hiring  by  the  mile,  or  receive  a  strict  and 
technical  construction ;  and  it  may  be  most  properly  de- 
fined to  be,  a  hiring  for  a  given  space,  where  in  the  con- 
tract for  the  hire,  a  beginning  and  ending,  of  the,  dis- 
tance the  horses  have  to  travel  in  the  performance  of. 
their  labour,  is  specified.  In  White  v.  Beazley,  Lord  El* 
lenborough  said  (a),  "  if  upon  the  letting  to  hire,  there  be 
a  terminus  a  quo,  and  a  terminus  ad  quern  specified,  it  is 
a  hiring  for  that  space ;  and  a  hiring  by  the  stage,  is  a 
hiring  for  a  given  space/'  Applying  those  terms  to  the 
facts  of  this  case,  it  seeriisto  be  decisive  of  the  question ; 
for  Edge  Hill,  where  the  additional  horses  were  used,  is 
stated  to  be  three  quarters  of  a  mile  long,  and.  as.  the. 
horses  'were  employed  in  drawing  the  stage  from  the 
bottom  to  the  top,  it  is  clearly  a  hiring  by  the  stage. 
However,  if  it  be  not  within  the  25  Geo.  3,  the  statute 
44  Geo.  3,  c.  98,  schedule  (B),  imposing  a  duty  on  horses 
hired,  whether  the  distance  be  ascertained  or  not,  renders 
the  defendant  liable  to  the  duties  sought  to  be  recovered 
by  this  action  (b).    There,  too,  a  distinction  is  drawn 
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», 

GaVBTT, 


(a)  1  Barn.  &  Aid.  171. 
(ft)  Which  directs  "  that  there  shall  be  raised,  levied,  collected,  and  paid, 
unto  and  for  the  use  of  his  Majesty,  (among  others)  the  several  duties  follow- 
ing; that  is  to  say,  for  every  horse,  mare,  or  gelding,  hired  by  the  mile  or 
stage  to  be  used  in  travelling  in  Great  Britain,  for  every  mile  such  horse,  &c. 
shall  be  hired  to  travel,  the  sum  of  one  penny  half-penny :— and  for  or  in  re- 
spect of  every  horse,  &c.  hired  for  a  less  period  of  time  than  twenty  eight  suc- 
cessive days  for  drawing  on  any  public  road  any  coach  or  other  carriage  used  in 
travelling  post,  or  otherwise,  by  whatsoever  name  such  carriage  then  was,  or 
might  be  thereafter  called  or  known  (if  the  distance,  at  the  time  of  hiring  such 
horse,  &c.  should  be  ascertained,)  the  sum  of  one  penny  half-penny  for  every 
mile  such  horse,  &c.  should  be  hired  to  travel ;  and  for  or  in  respect  of  every 
horse,  &c.  so  hired  as  last  above  mentioned,  in  any  case  where  the  distance 
should  not,  at  the  time  of  such  hiring,  be  ascertained,  the  sum  of  one  shilling 
and  nine-pence  for  each  day  for  which  such  horse,  &c.  should  be  so  hired : — 
for  every  carriage  with  two  or  more  wheels,  by  what  name  soever  any  such 
carriage  then  was,  or  thereafter  might  be  called  or  known,  which  should  be 
employed  as  a  public  stage-coach  or  carriage  for  the  purpose  of  conveying 
passengers  for  hire  to  or  from  different  places  in  Great  Britain,  and  which 
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1822.  between,  a  mile  and  a  stage;  and  the  latter  mast  be  taker* 
Dowss  to  be  an  indefinite  space  of  less  tban  a  mile,  where' the 
Oautt.  distance  has:  not  been  ascertained.-  Bat,  at  all  events,  the 
KkksectSon  of  the  97  Geo.  3;  c«  59>  is  expressly  in  point; 
and  reifaows  every  difficulty  on  the  subject  (a) ;  as  the 
contrast  by  the  defendant  as .  owner  of  die  horses 
was,  to  let  them  for  the  pavpoee  of  chawing  a  stage' 
coach  for  a  certain  distance,  and  for  which*  &e  has  charged 
the  person  hiring-  *  specific  sum  for  the  whole  stage  or 
distance ;  hr  is*  therefore,  accountable  for  ewe  fourth 
part  of  the  sam  so  charged;  So  he  is  liable  to»  a  penalty 
if  he  charges  one  sum*,  and*  returns  another  to  govern** 
meofe  The  pieche  sum'  be  receives  mast  be  returned ; 
and  by  the  17th  aecffea  of  the  95  Geo.  &(6),  no  traveller 

BbovUbelkflOBedforcanyu^Botnuwetfaan  four inside passengers,  (children- 
in  Up.  excepted),  for  every  mile  any  such  carriage  should  travel,  two-pence: 
for  every  carriage  which  should  he  licensed  for  carrying  more  than  four,  bat 
not  mere  than  six  Inside  passengers,  (children  in  lap  excepted),  for  every 
mile  any  each  carriage  should  travel,  two-pence  hatf-penny ;— which  should 
be  licensed  for  carrying,  more  man  six  but  not  more  than  eight  inside  paesea- 
gers,  forgery  mile  any  sneh  carriage  should  travel,  three-pence  half-penny ; 
for  elghitfside  passengers^  bat  not  moreHtan  ten,  four-pence  j  and  lor  more- 
than  ten  inside  passengers,  five-pence." 

(a)  By  which,  (for  preventing  frauds  and  evasions  of  the  duties  granted  by 
the  act  of  the  44  Geo.  3.  c.  98.).  it  is  enacted,  that  from  and  after  the  31st 
January,  1818,  where  any,  person  or  persons  so  licensed  as  aforesaid  should 
let  to  hire  by  the  mile'or  stage  any  horse,  mare,  or  gelding,  to  be  used  in 
travelling,  and  should  Charge  the  person  or  persons  hiring  the  same  a  spedfie 
sum  of  money  for  the  whole  stage  or  distance  which  the  same  should  be  hired 
to  go,  and  not  after  the  usual  rate  per  mile,  the  person  or  persons  letting 
such  horse,  eVc.  should  be  accountable  for  one-fourth  part  of  the  sum  of 
money  so  to  be  charged  by  him,  her,  or  them,  as  and  for  the  duty  imposed 
by  the  said'  act  of  the  44  Geo.  3.  in  such  case,  and  should  deliver  to  the  per- 
son or  persons  hiring  such  horse,  &c  the  like  stamp-office  ticket  as  if  the 
same  had  been  charged  for  per  mile,  and  should  add  thereto  the  specific  sum 
charged  for.  the  same $  and  the  person  or  persons  letting  such  horses,  &c. 
should  also  enter  in  his,  her,  or  their  stamp-office  weekly  account,  one- 
fourth  part  of  the  sum  so  to  be  charged  as  aforesaid,  as  and  for  the  duty 
payable  in  respect  of  such. horse,  dec.  and  should  pay  the  same  accordingly 
to  the  collector  or.  collectors,  who  should  be  authorised  to*  receive  the  said 
duties ;.  and  if  any  such  licensed  person  or  persons  should  refuse  or  ne- 
glect so.  to  do,  he,. she,  or  they  should,  for  every  such  offence,  forfeit  and 
pay  the  sum  of  ten  pounds." 

(•)  By  which  it  is  enacted,  "  that  no  traveller  shall  be  compelled  to  pay 
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is  to  pay  for  more  miles  than  should  be  expressed  upon 
his  ticket,  la  Coke  LUtkion  (a)  it  is  laid  down,  that 
"  if  tenemeuts  be  let  to  a  man  for  the  term  of  half  a  year, 
or  for  a  quarter  of  a  year,  if  the  lessee  commit  waste, 
the  lessor  shall  ha? e  a  writ  of  waste  against  him ;  and 
the  writ  must  btate  qmd  tenet  ai  terminuM  amnortm."  So 
here,  a  letting  for  less  than  a  mile  may,,  according  to  the 
construction  of  the  statute*  regulating  the  poet  duties,  be 
considered  as  a  letting  for  the  mile.  The  case  of  Fmge  r. 
Cockrom  (6)  bears  some  resemblance  to  the  present,  where 
it  was  determined,  that  a  coach,  licensed  under  a  local  act, 
to  be  used  as  a  stage,  is  not  protected  by  such  licence  from 
the  post-horse  duties,  if  hired  wholly  by  an  individual  to 
perform  a  journey ;  and  the  proprietor  is  liable  to  ac- 
count to  the  farmer  qf  those  duties,  for  one-fourth  of  Che 
hire,  if  lei  by  him.  to  carry  out  and  bring  back,  not- 
withstanding such  hiriog  may  be  to  go*  to  andretoxn  from 
same  place  within  the  distance  and:  on  the  road  to  the 
place  specified  in  bis  license  i  and  although  he  receive 
no  greater  sum  thaa  his  fare  would  have  been  had  he 
proceeded  fully  on  the  usual  journey  as  a  stage*  That 
case  therefore  decided,,  that  if  horses  be  let  W  convey  a 
passenger  by  stage  for  an  intermediate  space,  without 
performing  tbe  whole  of  the  distance,  the  pasty  by  whom 
they  are.  funvsbgd  is  not  psoteoted  by  bis  license,  from 
the  payment  of  tfeft'duty.  Although  it  way  be  contended 
that  the  duty  does,  not.  attach  in  this,  case,  a&  the  bosses 
were  let  t<*bire.  fos  the  purpose  of  assisting  a  stage*  coach* 
which  was  ab-eady  subject!  to  duty ;  still  the  defendant 

foe  a  greater  mimbertf  miles  ttonafoUbe  «pi»s»ed  upon4he  tioket  by  Art 
act  directed  to  be  issued  to  such  traveller ;  and  that  if  any  post-master,  inn- 
keeper, or  other  person  so  licensed,  should  insert  in  such  ticket  the  name  of 
any  other  town  or  place  than  that  to  which  the  horses  should  be  hired' to  go* 
on shook}  fill  up  attest  number  of  mites  than*  the  number  charged  to  such 
traveller,  every  post-master,  Ac.  so  offending,  should  forfeit  and  pay  the 
i  of  10/." 

(«)  Sec,  67 .    See  ate*  iW<  54,  (b).       ■ (&)  1  Price,  317. 
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1822.  had  no  concern  or  interest  in  the  coach,  nor  were  the 
Itaj^  horses  furnished  by  him  to  draw  it,  as  one  of  the  con-* 
tracting  parties  or  a  co-proprietor.  The  statute  3  Geo.  4, 
c.  95,  does  not  appear  to  bear  on  this  question;  as  ii  was 
intended  to  apply  to  the  duties  payable  on  the  bodies  of 
stage*coaches  only,  and  not  to  the  horses  drawing  them ; 
and  as  .the  defendant  was  to  receive  the  sum  of  one 
guinea  per  week  for  famishing  his  horses  to  Whyatt%  it  is 
immaterial  whether  they  were  let  for  the  purpose  of 
going  the  ascertained  distance  of  a  mile,  or  not,  as  they 
were  let  for  a  stage  within  the  meaning  of  all  the  statutes; 
and  more  particularly  so  under  the  57  Geo.  3,  c.  59. 

Mr;  Serjeant  Lowes,  for  the  defendant,  submitted,  first, 
that  the  horses  in  question  were  not  let  to  hire  for  travel- 
ling, within  the  meaning  of  the  different  statutes.  Se- 
condly, that  the  post-horse  duty  did  not  attach  on  the 
letting  of  them  to  hire,  inasmuch  as  they  were  hired  to 
be  used  in  assisting  a  stage-coach,  which  was  already 
subject  to  a  duty  applicable  to  that  mode  of  travelling. 
Thirdly,  that  no  duty  was  payable,  the  horses  not  being 
hired  to  go  a  mile,  but  a  less  distance*  And  lastly,  that 
the  letting  was  not  a  letting  to  hire  within  the  statute 
57  Geo.  3,  c.  59,  s«  16,  no  specific  sum  being  charged 
for  the  particular  stage  or  distance  of  the  three-quarters 
of  a  mile,  for  which  the  horses  were"  hired  to  go. 

First.  In  order  to  constitute  a  letting  to  hire,  so  as  to 
make  a  party  liable  to  the  duties  imposed- by  the  post- 
horse  acts,  there  must  be  a  hiring  and  letting  for  the  pur- 
pose of  travelling ;  for  in  the  case  of  Rex  v.  Toolty(a)f  it 
was  decided  that  the  words  "  travelling  poet,"  in  the  statute 
£5  Geo.  3,  c.  51,  must  be  construed  and  taken  in  their  po- 
pular sense ;  and  that  therefore  the  Jetting  of  a  horse  to  hire 
for  the  purpose  of  going  upon  business  from  one  town  to 

(a)  3  Term,  Rep.  69. 
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another,  and  return  within  the  compass  of  a  day's  jour-         1922. 
ney,  was  not  such  a  letting  Jo  hire  as  subjected  the  otfner       Dowsa 
to  the  penalty  imposed  by  the  fourth  section  of  that  statute,      gamettv 
for  not  taking  out  a  licence.  The  merely  hiring  horses  to 
go  a  certain  limited  distance,  caniiot  constitute  a  travelling. 
So,  in  the  late  case  of  Dowse  v.  Everard{a),  where  the.  de- 
fendant being  licensed  to  let  post-horses,  agreed  with  the 
proprietors  of  si  newspaper  to  convey  several  of  the  num- 
bers from  New  Sleafard  to  LfVico/ji,on,being  paid  a  certain 
sum  per  week  for  such  conveyance,  and  the  papers  were  je^ 
gularly  conveyed  by  the  defendant  or  his  boy,  sometime^ 
on  horseback,  and  sometimes  in  a  one-horse  chaise,ai>d  the' 
defendant  now  and  then  carried  a  passenger  in. his  chaise, 
when  he  paid  the  duty,  and  generally  carried  parcels  for. 
hire  from  Sleaford  to  Lincoln  for  differentpersons : — it  was 
held,  that  he  was  not  liable  to  the  duties  imposed  by  the 
25  Geo.  5.  c.  51,  or  44  Geo.  3.  c.  98,  schedule  (B.,)  as  it 
did  not  constitute  a  letting  to  hire  .for  the  purpose  of  tra- 
velling; yriihin  those  statutes,  although  the  word  post, was 
altogether  omitted  in  the  latter  act.    In  that  case,  there 
was  equally  a  letting  to  go  a  certain  distance  as  iu  the 
present;  but  as  the  person  conveying  the  letters  was,  con- 
sidered to  be  in  the  nature  of  a  carrier,  it  was  held  not 
to  be  a  hiring  for  the  purpose  of  travelling,  in  the  ordinary 
sense  of  that  term.    Here  too,  there  was  •  no  specific  let- 
ting or  hiring  for  any  particular  day,  but  the  horses,  were 
furnished  under  a  general  and  antecedent  contract,  and.  for 
a  specific  purpose  only;  nor  were  any  particular  horses  re- 
quired to  be  furnished,  nor  for  a  definite  or  specified  time* 
It  is  quite  clear,  that  the  day  of  hiring  must  be  express- 
ed and  inserted  in  the  ticket  which  the  owner  of  post- 
horses  is  bound  to  give  the  person  hiring, them,  and 
which    the    latter  is  obliged ,  to  :  deliver   at :  the,  first 
turnpike  gate :  but  here  the  horses  were  hired  to  assist  in 

(•)  Ante,  VoL  II,  737. 
VOL.  VII.  2  G 
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!•»•        conveying  the  mail,  and  they  might  be  frequently  tued 
tSwft       in  drugging  the  coach  up  the  hill,  although  there  were 
^h^pt.      bo  passengers.     If,    therefore,  thtere  wa*  no  traveller, 
how  can  dm  he  said  to  be  a  travelling  ?     la  IfKlc  v. 
Beazley,  and  Age  v.  Cdckram*  the  distance  was  more  than 
a  mite,  which  renders  those  cases  altogether  dtstingaish- 
able  from  the  present,  which  mast  he  decided  on  priori- 
pte,  and  a  liberal  construction  of  aH  the  statutes*  which 
most  be  taken  pari  materia    Secondly  and  mainly,  the 
duty  does  not  attach,  as  the  horses  were  hired  to  be  used 
ita  assisting  or  drawing  a  stage  eocre*.— The  object  of  the 
Legislature  waa  to  impose  a  tax  or  duty  on  travelling; 
first,  on  those  who  travel  by  post  ;and  secondly,  by  a  stage 
coach ;  and  different  duties  are  payable  on  each  mode  of 
conveyance :  but  it  never  was  intended  to  impose  two 
distinct  epeefes  of  duty  on  the  same  journey.  It  would  be 
a  monstrous  hardship  on  the  proprietor  of  a  stage-coach 
hiring  horses  to  perform  a  journey,  if  the  duties  on  the 
horses  a*  toett  aa  the  coach  were  to  attach  on  him;  and 
such  a  claim  has  never  yet  been  made.  By  the  tatter  part 
of  the  4th  seefttai  of  the  £5  Geo.  3.  every  person  keeping 
a  carriage  to  be-employed  as  a  public  ptage  coach,  is  re- 
quired to  pay  aq  atonal  lioenae  of  five  shillings,  and  is 
also  chargeable  wkh  a  duty  of  one  penny  per  mite  for  every 
mile  such  carriage  shall  travel*    The  du*y , ,  therefore,  at- 
taches on  the  coach,  and  is  not  to  be  regulated  by  the 
number  of  horses  employed  in  drawing .  \U    S<h  by  the 
44  Geo,  5.  c.  98,  schedule  (B^  the  duty  is  regulated  ac- 
cording to  the  number  of  passengers  each  coach  is 
Kcenaed  to  eatfry,  and  is  altogether  independent  of  the 
number  of  horses  employed  in  dm  wing  it ;  as  by  the  for- 
mer part  of  the  schedule  a  duty  is  imposed  on  horses 
used  in  travelling,  Which  mast  be  taken  to  appfy  to  posU 
horses,  and  die  latter  part  of  it  applies  only  W>  passen- 
gers by  a  stage  coach,  for  which  a  distinct  and  inde- 
pendent duty  is  chargeable.    Although  the  defendant  is 
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not  connected  with  die  coach,  still  the  expence  attending        1822. 
the  hones  employed  to  draw  it  must  fall  on  the  proprietor,        dvwbe 
who  must  regulate  bis  fares  accordingly,  so  that  it  would      oasbtt. 
eventually  fall  heavier  on  the  public ;  for  if  the  owner  of 
a  coach  hires  horses9  <and  it  must  be  observed  that  few 
proprietors  horse  their  own  coaches),  and  is  bound  to  pay 
the  post-horse  duty  of  three  halfpence  per  mile  for  each 
hone,  as  well  as  that  imposed  on  the  coach,  he  must  be 
reimbursed  from  the  pereons  he  conveys.    In  Smith  v. 
Jfoi*(«)  it  was  decided,  that  the  letting  a  hearse  to  hire 
for  the  purpose  of  conveying  a  corpse,  for  which  a  gross 
sum  was  paid,  and  not  so  much  per  mile,  the  person 
letting  was  not  chargeable    to    the  post-horse  duty; 
and  it  was  admitted  in  the  argument,  that  that  case 
would  not  have  come  within  the  operation  of  the  25 
Geo.  3.  as  a  hearse  was  not  a  Carriage  in  respect  of 
which  any  duties  under  the  management  of  the  com- 
missioners of  excise  were  payable*     So  here,  a  stage- 
coach is  not  subject  to  such  duties/  as  it  is  altogether 
distinct  from  a  travelling  post,  in  which  case,  the  duty  is 
payable  oo  the  horse,  and  not  on  the  carriage  conveying 
the  pasaenger.    By  the  l&h  section  of  the  25  Geo.  3. 
postmasters,  innkeepers,  and  others,  letting  out  horses  to 
travel  post,  are  entitled  to  receive  of  the  persons  hiring 
the  same,  three  halfpence  for  every  mile  each  horse  is  to 
travel,  io  whom  they  are  to  deliver  stamp-office  tickets, 
properly  filled  op ;  and  by  the  16th  section  it  is  enacted, 
thfct  all  travellers  to  whom  such  tickets  shall  be  delivered, 
shall  deliver  the  same  to  the  toll-gate  keeper  of  the  first 
.turnpike-gate  they  shall  pass  through,  who  is  thereby  di- 
jreeted  to  demand,  receive,  and  file  the  same.    These  pro- 
rakMH  cannot  be  complied  with  in  the  case  of  a  stage- 
coach, which  very  frequently  performs  a  journey  without 
any  passenger  whatever.  The  duty  on  horses  is  imposed  on 
the  traveller  or  biter,  as  that  on  the  stage  coach  is  charge-* 
(a)  3  Mwd.&Sehr.  15. 
U2 
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able  on  the  owner  or  proprietor;  So  the  20th  section  lof 
the  25  Geo.  3.,  which  requires  day  tickets  to  be  delivered 
at  the  first  turnpike,  cannot  be  taken  to  apply  to  a  stage 
coach,  the  owner  of  which  is  bound  to  take  out  a  licence, 
and  pay  a  duty  in  proportion  to  the*  number  of  passen- 
gers he  carries.— Thirdly,  this  was  not  a  hiring  of  horses 
by  the. mile;  and  by  all  the  statutes  a  duty  is  imposed  on 
every  horse  hired  by  the  mile,  or  for  every  mile  such 
horse  shall  be  hired  to  go,  and  cannot  be  demanded  for 
a  less  distance ;  and  here  the  contract  was  confined  to 
drawing  the  coach  up  the  hill,  which  did  not  exceed 
three-quarters  of  a  mile  in  length;  and  it  is  stated  as  a 
fact,  that  the  horses  were  always  taken  off  at  the  top  of 
it — and  they  were  sent  to  the  bottom  for  the  sole  purpose 
of  drawing  the  coach  up.  The  doctrine  relied  on  from 
Littleton,  as  relating  to  a  holding  by  the  year,  depends  on 
the  construction  to  be  put  on7  the  statute  of  waste,  which 
must  be  taken  liberally,  and  not  in  so  strict  a  sense  as  a 
statute  imposing  a  tax  on  the  subject;  and  which  ought  not 
to  be  extended;  and  by  which  such  tax  is  not  imposed  pro 
rata,  or  per  mile,  bnt  for  every  mile  the  horse  fchall  be  hired 
to  travel.  A  mile,  therefore,  was  the  shortest  distantie'the 
legislature  had  in  contemplation.  At  all  events,  it  most  be 
so  taken  with  regard  to  the  statutes  45  Geo.  3.  and  44  Geo. 
3. ;  and  although  by  the  57  Geo.  3.  c.  59,  s.  1 6,  a  specific 
sum  may  be  charged  for  the  whole  distance,  and  hot  by 
the  mile,  yet  that  statute  only  applies  to  duties  imposed 
and  chargeable  tinder  the  44  Geo.  3.  which  is  confined  to 
a  hiring  by  the  mile.— Lastly,  this  is  not  a  letting  to 
hire  within  the  57  Geo.  3.  no  specific  sum  having  been 
charged  for  the  distance  the  horses  were  engaged  to  go. 
The  contract  was  not  for  the  whole  stage  or  distance  on 
which  a  specific  sum  was  to  be  charged,  but  the  hones 
were  to  be  furnished  at  the  rate  of  one  guinea  per' week, 
and  it  therefore  could  not  even  be  considered  as  a  daily 
hiring.     Besides,   an  aggregate  weekly  sum  was  pay- 
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able ;  and  if  in  an  action,  for  the  duties  they  were  declared  1822. 
x>n  as  being  payable  under,  a  contract  to  furnish  horses  po^ss 
for  a  daily  stage,  it  would  be  a  fatal  variance ;  but  in  the  * 

.case  of  horses  let.  for  the  purpose  of  travelling,  each  day 
constitutes  a  new  hiring,  and  for  which  a  specific  sum  is 
charged  and  payable  according  to  the  whole  of  the  dis- 
tance the  horses  are  hired  to  go  on  that  particular  day. 

Mr.  Serjeant  Lens,  in  reply,  contended,  that  if  the 
defendant  were  deemed  liable  to  the  payment,  of  the 
duty,  no  hardship  would  be  imposed  on  him,,  as  it  had 
been  admitted  that  it  must  eventually  fall  on  the  public ; 
and  according  to  common  sense  .and  principle  it  ought  to 
be  paid.    If  the  stage  coach  duty  was  imposed  on  the 
passengers,  or  if  the  proprietor  charged  them  directly 
with  it,  it  would  alter  the  question  ;  but  here  the  horses 
were  furnished  by  the  defendant  for  the  sole  and  express 
purpose  of  assisting  the  coach,  and  he  received  his  re- 
muneration for  their  labour,  as  if  he  had  let  them  to 
convey  passengers  by  a  post  chaise,  or  other  carriage  of 
that  description.    Besides,  the  defendant  is  not  a  propri- 
etor of  the  coach,  nor  does  be  furnish  the  horses  as  a  co- 
contractor.    Still,  however,  it  baa. been  said,  that  this  is 
not  a'  travelling,  but  passengers  must  travel  by  a  stage 
coach,  as  well  as  by  any  other  species  of  conveyance ; 
and  if  the  additional  horses  had  not  been  used  to  drag 
the  coach  up  the  hill,  they  would  have  been  impeded  in 
the  progress,  of  their  journey.    Travelling  by  stage  is 
now  become  more  general  than  by  pojf,  and  therefore 
that  word  was  omitted  in  the  latter  statutes.    Neither 
can  there  be  any  hardship  in  this  case,  if  the  duties  are 
held  to  attach  on  the  horses  as  well  as  the  coach ;  for  the 
proprietor  paid  no  larger  duty  for  the  latter,  although  he 
derived  the  assistance  of  two  additional  horses,  which 
were  let  to  him  by  the  defendant.     If  he  had  let  them 
for  a  job,  he  would  have  been  paid  for  them  accordingly, 
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1821        and  would  be  equally  liable  to  duty  as  if  be  had  let 
!r£^       them  for  a  single  day.    At  alt  events,  this  was  a  letting 
••  for  a  stage,  within  the  meaning  of  the  language  of  Lord 

GAR.r-r.  nUenboroughf  fa  While  v#  Btazley.  If  not,  the  duty  at- 
taches under  the  57  Geo.  3.  c.  59,  which  extends  the 
operation  of  the  44  Geo.  3»  c.  98.  Beside*,  no  tiekel  was 
required,  as  it  does  not  appear  that  the  horses  had  to 
pass  through  any  turnpike  gate :  and  as  the  defendant 
received  a  fixed  and  certain  sum  by  way  of  emolument 
for  the  hire  of  bis  horses,  for  going  a  given  and  specific 
distance  every  day,  he  is  liable  to  the  duty  **>  the  ***t 
instance,  although  it  may  eventually  fall  bn  the  coach 
proprietor  or  the  public* 

The  Court  observed,  that  a*  the  case  embraced  an  en- 
tirely new  point,  which  was  extensive  in  its  nature,  as 
affecting  the  rights  and  interests  of  the  revenue  and  the 
public,  they  would  look  into  the  different  statutes  ;  and 
more  particularly  so,  as  it  did  not  appear  that  such  a  duty 
had  been  ever  before  imposed.  They  thought,  however, 
that  there  was  a  material  distinction  between  travelling 
post,  and  by  a  stage  coach ;  as  the  owner  or  proprietor  of 
the  latter  had  to  take  out  a  licence  according  to  then  am- 
ber of  passengers  he  conveyed,  whereas,  in  travelling  post, 
the  duty  was  chargeable  on  the  horses  only.  That  if  the 
v  duties  in  question  were  payable  by  the  defendant,  it 

would  ultimately  fall  on  the  coach  proprietor,  as  the  for- 
mer would  not  let  his  horses  for  the  same  sum  as  be  now 
charged,  viz.  one  guinea  per  week,  one-fourth  part  of 
which  he  would  be  bound  to  pay  to  government,  if  he 
should  be  deemed  liable  to  such  duties. 

Cur.  Adv.  Vult. 

Mr.  Justice  Park  (Lord  Chief  Justice  Dallas  being 
indisposed),  now  delivered  the  judgment  of  the  Court, 
as  follows :— . 
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This  was  an  action  of  assumpsit,  brought  by  a  farmer        1822. 
of  the  post-horse  duties,  to  recover , certain  duties  from       Dowse 
the  defendant,  In  respect  of  two  horses  let  by  the  latter     aJ£„, 
on  hire,  to  draw,  or  astist  in  drawing  the  mail  or  other 
coach  op  Edge-Mil,  in  the  county  of  Warwick,  for  one 
hundred  and  twenty-three  weeks.    The  defendant  being 
duly  licensed  to  let  post-horses,  agreed  with  one  fVbyatt 
to  famish  him  weekly  with  two  additional  horses,  to 
hook  on  before  the  leaden  to  assist  in  drawing  the  mail* 
coach  np  the  hill,  at  the  charge  of  one  guinea  per 
week.    The  defendant  did  so ;  and  the  horses  were  fur- 
nished to  assist  in  drawing  the  coach*  which  was  a  public 
stage  coach,  drawn  by  four  horses,  carried  the  mail,  and 
was  also  licensed  to  cany  passengers ;  and  the  question  is, 
whether,  on  the  construction  of  the  several  statutes  re* 
gulating  the  post-horse  duties,  the  plaibtiff  is  entitled  to 
recover?— When  the  case  was  firet  presented  to  the 
notice  of  the  Court,  it  was  conceived,  that  under  the 
circumstances  stated  in  it,  the  defendant  was  liable  to 
pay  the  post-horse  duty  for  the  two  horses  furnished  by 
him  for  drawing  the  coach  up  Edge-hill,  four  (its  usual 
complement)  not  being  sufficient  for  that  purpose.    It 
was  also  supposed,  at  the  commencement  of  the  argu* 
ment,  that  the  case  turned  on  the  statute  25  Geo.  3,  c  51, 
by  which  a  duty  is  imposed  of  one  penny  half-penny  per 
mile  for  and  in  respect  of  every  horse  hired  by  the  mile 
or  stage,  to  be  used  in  travelling  post  in  Great  Britain; 
or  on  the  44  Geo.  S,  c.  98,  sched.  (B),  which  imposed  a 
like  duty  on  every  horse  hired  by  the  mile  or  stage,  to  be 
used  in  travelling  in  Great  Britain  (omitting  the  word 
post),  for  every  mile  such  horse  should  be  hired  to  travel; 
and  for  every  horse  hired  in  any  case,  when  the  distance 
should  not,  at  the  time  of  hiring,  be  ascertained,  for  each 
day  for  which  such  horse  should  be  hired,  one  shilling 
and  nine-pence ;  or,  at  all  events,  on  the  57  Geo.  3,  c.59, 
by  which  it  is  enacted,  "  that  where  any  persons  licensed, 
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1822.  shall  let  to  hire,  by  the  mile  or  stage,  any  horse,  to  be 
iJJJ^  used  in  travelling,  and  shall  charge  the  person  or  per- 
sons hiring  the  same,  a  specific  sum  of  money  for  the 
whole  stage  or  distance  which  the  same  shall  be  hiredto 
go,  and  not  after  the  usual  rate  per  mile,  the  person  let- 
ting such  horse  shall  be  accountable  for  one  fourth  part 
of  the  sum  of  money  so*  to  be  charged  by  him,  as  and  for 
the.  duty  imposed  by  the  44  Geo.  3,  in  such  case. — If 
ibis  case  had  rested  on  those  statutes  alone,  it  would  be 
difficult  to  say,  that  a  mail  coach,  and  the  horses  em* 
ployed  therein,  are  not  a- travelling;  or  that,  according 
to  a  reasonable  and  fair  construction  of  the  latter  statute, 
three-quarters  of  a  mile  might  not  be  construed  a  mile ;  or, 
according  to  the  opinion  of  Mr.  Justice  Abbott,  in  White 
v.  Beazlej/{d)j  that  "when  the  charge  is  by  the  mile,  if 
a  carriage  goes  two  or  more  miles  to  take  up,  the  duty 
is  payable  on  those  miles/-  There,  however,  the  distance 
was  more  than  a  mile,  and  for'  which'  a  specific  sum 
was  charged.  But  the  Court  do  not  feel  themselves 
called  on  to  express  an  opinion  on  any  of  those  petals-; 
for  we  shall  cbn£ne  ourselves  to  those  parts  of  the  clauses 
of  the  statutes,  as  ^velt  as  others  to  which  our  attention  was 
not  directed  in  the  first  instance,  atod  we  think  that  none  ' 
of  the  provisions  in  the  several  statutes  which  relate  to 
travelling  post,  and  hiring  post  horses  by  the  stage  or  by 
the  mile,  apply  to  the  case  of  stage  coaohes,  which  are 
provided  for  by  distinct  and  separate  clauses,  applicable 
to  them  alone. — In  common  acceptation,  travelling  post 
mentis  travelling  in  post  chaises,  or  the  carriages  or  coaches 
of  the  individuals  travelling,' and  using  the  post-horses  of 
the  innkeeper  ;'in  either  of  which  cases,  the  charge  or  duty 
arise*  upon  the  number  of  horses  and  itoiles,  or  on  the  num- 
ber of  days  for  which  the  former  are  hired ;  still,  however, 
connected  with  the  number  of  the  miles  they  have- to 
travel.  The  44  Geo.  3,  c.  98,  schedule  (B),  after  direct- 
1  («>  1  Barn.*  Aid.  172. 
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ingwhat  shall  be  paid  for  every  horse  hired  to  travel  by  1^22. 
the  mile  or  stage,  takes  a  distinction  as  to  a  carriage  to 
be  employed  as  a  public  stage  coach;  the  duty  to  be 
paid  on  which,  is  to  be  ascertained  by  reference  to  the 
number  of  passengers  the  coach  is  licensed  to  carry  in- 
side, without  paying  any  respect  to  the  number  of  .horsefr 
to  be  used  or  employed  in  drawing  it.  It  therefore  pro- 
vides, that  every  carriage,  whether  a  coach,  chariot, 
chaise,  diligence,  or  other  carriage,  with  two  or  more 
wheels,  by  what  name  soever  .known,  which  shall.be 
employed  as  a  public  stage  coach  or  carriage,  for  the 

'•purpose  of  conveying  passengers  for  hire  to  or  from  dif- 
ferent places  in  Great  Britain,  and  which  shall  be  li- 
censed for  carrying  not  more  than  four  inside  passengers 
(children  in  lap  excepted),  for  every  mile  any  such  carriage 
shall  travel,  two-pence ;  if  more  than  four,  but  not  more 
than  six  inside  passengers,  two-pence  half-penny ;  if 
more  than  six,  but  not  more  than  eight,  three-pence 
half-penny ;  if  more  than  eight,  but  not  more  than  ten, 
four-pence ;  and  if  more  than  ten  inside  passengers,  five- 
pence,  for  every  mile  any  such  carriages  shall  travel. re- 
spectively.    But  according  to  the   construction  now 

%  contended  for  by  the  plaintiff,  stage  coaches  are  not  only 
to  pay  at  the  rates  of  two-pence,  three-pence,  four-pence, 
and  five-pence  a  mile,  according  to  the  licence,  but  three- 
pence more,  because,  in  the  course  of  their  journey,  six 
horses  are  necessary  for  a  short  distance,  although  fout 
is  their  usual  complement ;  and  it  has  been  admitted, 
that  the  coach  proprietor  in  this  case  might  have  tacked 
on  two  horees  of  his  own,  or  even  used  six  horses 
throughout  the  whole  of  the.  journey,  without  any  addi 
tional  charge  or  taxation  :  Still,  however,  it  is  said,  that 
as  the  defendant  is  not  the  owner  of  the  coach,  or  in  any 
way  connected  with  it  as  a  co-proprietor,  he  ought  to 
pay  the  duty  as  the  owner  of  the  horses,  from  the  em- 
ployment of  which  he  was  to  derive  a  benefit.     But  if 
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1822.        he  is  to  pay  one-fourth  of  the  sum  charged  as  a  duty  to 
£©££       government  under  the  statute  57  Geo.  S,  he  would  not 
*•  let  his  horses  to  the  coach  proprietor  on  the  sanke  terms, 

or  he  might  add  the  amount  of  the  duty  to  the  sum  ori- 
ginally contracted  for ;  in  which  case  it  would  become  a 
tax  upon  the  coach  proprietor,  who  would  be  thereby 
called  upon  to  pay  double  duty,  (although  he  might 
have  employed  any  number  of  horses  of  his  own, 
without  any  additional  charge,)  and  which  would  con- 
sequently fisH  eventually  on  the  public.  But  we  think 
that  this  question  does  not  turn  on  the  particular 
agreement  or  contract  entered  into  between  the  par- 
ties, but  on  the  broad  ground,  whether  stage  coaches 
are  liable  according  to  the  number  of  their  horses  or  par 
sengers.  The  Court  was  pressed  in  the  course  of  the  ar- 
gument as  to  the  different  clauses  in  the  statutes,  by 
which  those  who  travelled  in  post  chaises,  or  vehicles  of 
that  description,  or  with  post-horses,  were  to  be  furnished 
with  tickets,  which  were  to  be  left  by  them  at  the  first 
turnpike-gate  they  might  pass  through,  as  well  as  the  duties 
imposed  on  the  persons  by  whom  such  tickets  were  takes 
out :  but  how  can  these  provisions  be  applicable  to  stage 
coaches,  which  frequently  travel  without  any  passengers, 
in  which  case  there  would  be  no  person  either  to  receive 
or  deliver  the  tickets  ?— On  this  point,  however,  it  is  also 
unnecessary  for  the  Court  to  express  any  opinion.  The 
case  of  WhiU  v.  Btazley  has  been  supposed  to  bear  oo 
file  present;  but  we  do  not  fed  ourselves  called  on  to 
differ  from  thai  decision.  The  only  question  there  was, 
whether,  under  the  various  letting*  to  hire  therein  men* 
tinned,  there  was  a  travelling  t  and  if  so,  whether  it  was 
by  the  mile  or  stage  i  This  case,  however,  turns  on 
clauses  of  the  statutes  which  use  totally  different  from 
those  which  were  under  the  consideration  of  the  Court  of 
.Stag's  Beach)  and  which  did  not  apply  to  stage  coaches. 
We  are,  therefore,  unanimously  of  opinion,  that  the  de- 
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Xo  prevent  unnecessary  expense  to  plaintiffs  suing  in 
this  Court,  in  case  of  notices  given  by  prisoners  of  their 
intention  to  apply  for  their  discharge  under  any  act 
made  for  tjbe  relief  of  Insolvent  Debtors ;— It  is  ordered, 
that  after  such  notice  given  to  any  plaintiff,  no  prisoner 
shall  be  superseded  or  discharged  out  of  custody  at  the 
suit  of  such  plaintiff,  by  reason  of  such  plaintiff's  for- 
bearing to  proceed  against  htm  according  to  the  rules 
and  practice  of  this  Court,  from  the  time  of  such  notice 
given,  until  some  rule  or  order  shall  be  made  in  the 
cause  in  that  behalf  by  this  Court,  or  one  of  the  Judges 
thereof:  and  it  is  further  ordered,  that  a  copy  of  this 
rule  shall  be  hung  up  in  the  Fleet  Prison,  the  Chambers 
of  the  Judges,  and  in  the  Prothonotaries'  Office,  in  the 
place  where  rules  of  this  Court  are  usually  hung  up* 

m  R.  Dallas. 

J.  A.  Pabk. 

J.  BURROUGH. 

J.  Richardson. 
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fendant  is  not  liable  to  the  payment  of  the  duties  sought         1823. 
to  be  imposed  on  him  by  this  action ;  and  consequently,       Dowse 
thai  there  must  be 

Judgment  of  nonsuit  (a). 


Ga*ett9 
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1822. 

Notice  to  Attornies  practising  in  this  Court,  and  to  alt 
other*. 

Take  notice,  that  after  the  present  Michaelmas  Termy 
the  evening  attendance  of  a  Judge  at  Chambers  in  Term 
time,  will  be  discontinued ;  and  that  in  all  future  Terms, 
the  attendance  will  be  every  day,  from  half  an  hour  after 
three,  till  five  o'clock. 

By  the  Court. 
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CASES 

ARGUED  and  DETERMINED 


nr  thb 


Courts  of  Common  Peas 


AND 
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MEMORANDUM. 

The  continued  indisposition  of  Mr.  Justice  Richard- 
son prevented  him  from  attending  the  Court  during  the 
whole  of  this  Term ;  in  the  early  part  of  which,  Mr. 
Baron  Wood  retired  from  the  situation  of  one  of  the 
Barons  of  the  Exchequer,  which  he  had  held  since  1807. 


1823. 


Rawes  v.  Knight.  J^dg» 


Jan.  24. 


Mr.  Serjeant  Pell,  on  the  last  day  of  the  last  Term,  had  A  writ  of  <*>*#, 

*"■  rf  *  *••!_•  returnable  on 

obtained  a  rule  nisi,  that  the  proceedings  in  this  cause  the  morrow  of 
might  be  set  aside  for  irregularity,  with  costs ;— on  an  affi-  ^  tJJ5  on 
davit,  which  stated,  that  a  copy  of  the  writ  of  capias  ad  ^JfggSSi 

Nwemier :  and  by  the  notice  at  the  foot  thereof  the  defendant  was  required  to  appear 
on  the  12th  June  preceding :  -The  defendant,  after  notice  of  declaration,  requested 
that  farther  proceeding!  might  be  staid,  and  promised  to  pay  the  debt  and  costs  j 
Held,  that  this  was  a  waiver  of  the  irregularity  in  the  writ  and  service. 

VOt.  VII.  2  H 
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1823.        respondendum,  and  notice  of  declaration,  were  served  on 
ju£j£       the  defendant's  wife,  and  not  on  the  defendant  himself. 


Kxigbt, 


Mr.  Serjeant  Lens  now  shewed  cause;  when  it  appeared 
that  the  writ  was  returnable  on  the  morrow  of  St.  Martin, 
in  the  last  Michaelmas  Term,  and  that  the  notice  at  the 
foot  thereof  for  the  defendant  to  appear,  was  on  the  12th 
June  preceding.  It  was  also  sworn,  that  the  writ  was 
served  on  the  defendant's  wife  on  the  12th  November 
last ;  that  the  declaration  was  filed  on  the  19th,  and  no- 
tice thereof  served  at  the  defendant's  dwelling-house  oa 
the  20th ;  and  that  on  the  22d  of  that  month  the  defend- 
ant and  his  wife  called  on  the  plaintiff,  requested  that 
further  proceedings  might  be  staid,  and  promised  to  pay 
the  debt  and  costs  on  the  2d  December  following.  This, 
the  learned  Serjeant  contended,  was  a  waiver  of  the  irre- 
gularities in  the  writ  and  service,  as  the  defendant  had 
admitted  his  liability  subsequently  to  the  notice  of  de- 
claration. 

Mix  Serjeant  Pell,  in  support  of  the  rule,  submitted, 
that  at  all  events,  it  did  not  cure  the  mistake  in  the  writ, 
by  which  the  defendant  was  required  to  appear  on  an  an- 
tecedent and  impossible  day. 

But  the  Court  held,  that  as  the  defendant  had  subse- 
quently requested  the  proceedings  to  be  staid,  it  was  a 
waiver  of  both  the  irregularities  complained  of;  and 
they  ordered  the  rule  to  be 

Discharged,  with  costs* 
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1898. 


HuifcoN  and  another  v.  Marjoribankb.  *    iMbl5St 

This  was  an  action  of  assumpsit  on  the  same  policy  of  Where,  in  an 

...  i       .1      '  .  action  on  a  po- 

assurance,  and  arising  under  the  same  circumstances  as  Ucyof  assur- 
those  stated  in  the  case  of  Hudson  v.  Harrison  (a),  where  £JJi^5tt 
the  plaintiffs  recovered  as  for  a  total  loss.    This  case  for  an  average 
was  twice  tried  before  Lord  Chief  Justice  Dallas,  first  at  wfflnot  inter. 
Guildhall,  at  the  sittings  after  Hilary  Term,  1822,  when  a^°teS?on 
the  jury  found  a  verdict  for  the  plaintiffs  for  an  average  5!  ?P0l?^dd 
loss  only ;  and  ip  the  Easier  Term  following,  Mr.  Serjeant  hare  been 
Vaughan  obtained  a  rule  nisi  for  a  new  trial  on  payment  ^  to  deter- 
of  costs ;  on  an  affidavit,  containing  certain  additional  ^ex'^nc^of 
facts,  which  were  not  proved  at  the  trial,  and  which  rule  the  sale  of  the 
was  afterwards  made  absolute.— -At  the  second  trial,  at  should  be 
the  sittings  after  the  last  Term,  the  defendant  adduced  )£Se^£sor 
evidence  to  shew  that  the  wines  Were  not  so  much  da-  not  »~**  &* 

_  _  ,  foctialnthe 

maged  as  they  were  formerly  represented  to  have  been,  discretion  of 
and  that  they  should  have  been  forwarded  to  Dublin,  By  whom  the' 

where  they  would  have  met  with  a  good  market.    His  amount  of  the 
J  °  loss  was  to  be 

Lordship  left  it  to  the  jury  to  determine  whether  they  ascertained. 

were  deteriorated  ope  half  in  value;— they  found  in  the 

negative,  and  accordingly  again  gave  a  verdict  for  the 

plaintiffs  for  an  average  loss,  subject  to  a  reference  to 

an  arbitrator  to  determine  the  amount  of  such  loss. 

Mr.  Serjeant  Vaughan  now  moved  that  this  verdict 
might  be  set  aside,  and  &  new  trial  granted :  and  sub- 
mitted, that  it  should  have  been  left  to  the  jury  to  «ay, 
whether,  under  the  circumstances,  the  underwriters 
were  bound  to  pay  the  expences  of  the  sale  at  Bristol, 
or  whether  the  wines  ought  not  to  have  been  sent  on  to 
Dublin;  and  that  as  the  verdict  now  stood,  the  arbitra- 
tor could  not  take  those  circumstances  into  his  conside- 

(«)  ^«/e,Vol.VI.288. 
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1833. 

Vl-y-uf 

HUDMX 
V. 

Mabjoki- 

BAMX8. 


ration.  That  if  a  new  trial  were  granted,  it  might  be 
ascertained  whether  it  would  have  been  prudent  to  have 
forwarded  the  wines  to  Ireland,  or  sold  them  at  Bristol; 
as  in  case  they  might  have  met  with  a  good  market  at 
Dublin,  it  would  make  a  material  difference  as  to  the 
amount  of  the  loss ;— or,  at  all  events,  the  expences  at- 
tending the  sale  embraced  a  most  material  consideration 

Lord  Chief  Justice  Dallas.— My  brother  Vaugkan 
wishes  to  place  the  Court  in  the  situation  of  an  arbi- 
trator, to  settle  the  amount  of  an  average  loss  without 
referring  it,  as  it  would  be  otherwise  necessary  to  do. 
It  is  quite  clear,  that  the  verdict  cannot  be  finally  en- 
tered without  the  intervention  of  an  arbitrator ;  and  if  he 
acts  improperly,  an  application  may  be  then  made  to 
the  Court :  and  even  supposing  that  he  should  find  a 
certain  sum  to  be  due,  without  assigning  any  specific 
reason,  the  case  would  still  be  open  to  our  discretion, 
•  and  the  verdict  could  not  be  entered  without  our  con- 
*currence. 

Mr.  Justice  Park.— The  jury  have  merely  found  a 
verdict  for  the  plaintiffs  for  an  average  loss,  the  amount 
of  which  must  be  decided  by  an  arbitrator.  If  he  should 
decide  improperly,  an  application  may  be  then  made  to 
the  Court.  I  am  therefore  of  opinion,  that  there  is  no 
ground  whatever  for  this  application,  as  the  defendant 
may  be  clearly  entitled  to  his  remedy  hereafter. 

Mr.  Justice  Burro  ugh  concurring, 


Rule  refused. 
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1823.. 


COWLING  V.  BfiACHUM.  Tuesday, 

Jan.  28th. 

Ihis  was  an  action  for  money  had  and  received,  and  When  the 

brought  by  the  plaintiff  to  recover  the  sum  of  40/.  depo-  jj^^uc- 

sited  with  the  defendant,  under  the  following  circum-  %££*  JjJJl 

stances:    It  appeared  that  a  person  by  the  name  of  deputed  the 

Langdon,  an   auctioneer,   had  sold   an   estate  for  the  byhimfbrWa 

plaintiff  in  1821,  and  claimed  the  sum  in  question  for  JJJJjJ^,, 

his  expences ;  on  which  the  plaintiff  having  questioned  agreed  that  the 
i  n  -  amount  should 

toe  propriety  of  his  demand,  it  was  agreed  that  its  amount  be  deposited 

should  be  deposited  with  the  defendant,  who  was  to  de-  JSm*,  mill 

tain  it  until  it  should  be  ascertained  and  settled  whether  it  should  be 

Langdon  was  entitled  to  the  whole  of  such  sum  or  not^.  whether  the 

The  defendant,  however,  had  afterwards  paid  the  whole  J^co^o  the 

of  it  over  to  Langdon.  without  the  authority  or  concur-  J*01*  °}  *"■  fc 
of  J  demand  or  not, 

rence  of  the  plaintiff,  on  receiving  an  indemnity  frota  andthedefend- 
the  former.    On  these  facts  being  proved  at  the  trial  be-  o^tothe 
fore  Lord  Chief  Justice  Dallas,  at  Westminster,  at  the  ^^^n 
sittings  after  the  last  Term,  the  jury  found  a  verdict  for  indemnity, 

♦k       7  •   *•*•  j  ^#  withont&e 

the  plaintiff,  damages  40*.  knowledge  or 

concurrence  of 
the  plaintiff:— 
Mr.  Serjeant  Toddy  now  applied  for  a  rule  nisi,  that  Held,  that  fce 

this  verdict  might  be  set  aside,  and  a  new  trial  granted;  titled  to  rcco- 

ver  it  ImcIc  in 

and  submitted,  that  the  plaintiff  could  not  be  entitled  to  „  Mtion  fyr 
recover  the  whole  of  the  sum  found  by  the  jury,  as  the  J^cyiiadand 
auctioneer  was  at  all  events  entitled  to  some  part  of  it, 
in  causing  the  sale  to  be  effected :  that  the  plaintiff  was 
not  in  a  worse  situation  because  the  defendant  had  paid 
over  such  sum  to  Langdon  on  being  indemnified  by 
him,  as  he  must  be  considered  as  having  paid  over  the 
money  for  the  purpose  for  which  it  was  deposited  with 
him ;  and  he  had  not  destroyed  the  whole  of  the  trust 
reposed  in  him  by  so  doing,  although  he  had  acted  in- 
cautiously and  imprudently ;  and  mere  particularly  so,  as 
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in  all  probability  the  greater  part  of  the  sum  claimed  by 
Langdon  would  eventually  be  found  to  be  due  to  him. 

Lord  Chief  Justice  Dallas— It  is  true  that  Lang- 
don sold  the  plaintiff's  estate  in  the  character  of  an  auc- 
tioneer ;  and  it  was  proved  at  the  trial,  that  after  the 
money  had  been  deposited  with  the  defendant,  the  plain- 
tiff caused  a  notice  to  be  served  on  him  and  Langdon^  to 
adjust  the  accounts  between  them,  and  settle  what  might 
be  due  to  the  latter  for  effecting  the  sale,  but  that  both 
of  them  neglected  to  attend. 


Mr.  Justice  Bubrough. — The  sum  in  question  was 
deposited  by  the  plaintiff  with  the  defendant  for  an  ex- 
press purpose ;  it  should,  therefore,  have  remained  in  his 
hands  until  it  was  ascertained  to  what  remuneration 
Langdon  was  entitled  for  selling  the  estate  in  question. 
The  payment  of  it  by  him  to  Langdon^  on  his  indemnity, 
was  a  wrongful  act,  and  a  breach  of  the  trust  reposed  in 
the  defendant  by  the  plaintiff,  and  for  which  the  sum  in 
question  was  deposited  in  his  hands,  and  which  he  can- 
not now  possibly  comply  with,  in  consequence  of  his 
own  act 


Mr.  Justice  Park  concurring, 


Rule  refused. 


Tuesday, 
Jan.  28th. 


Stems  v.  Harropp. 


Where  the        Mb.  Serjeant  Hullock  moved,  that  an  agreement,  which 

plaintiff's  attor- 

ney,  haying      had  }>een  entered  into  between  the  plaintiff  and  his  attor- 

received  a  sun 

of  money  from  the  defendant  for  the  plaintiff  in  the  progress  of  the  cause,  entered 

into  an  agreement  to  secure  it  to  the  latter,  in  which  was  contained  a  proriso,  that 

the  agreement  should  be  made  a  rule  of  Court ;— Held,  that  the  Court  hare  no  an* 

thority  to  direct  it  to  be  done,  as  the  statute  9  &  10  WUL  3,  c  15,  is  confined  to 

cases  of  submissions  to  arbitration ;  and  as  the  plaintiff's  attorney  was  no  party  to  the 

original  suit :  and  that  the  plaintiffs  only  remedy  was  by  action  for  the  breach  of 

the  agreement. 
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aey,  during  the  progress  of  this  pause,  might  be  made  a        13*3. 
rule  of  Court.    It  appeared  that  after  the  commencement      stbbkb 
of  the  action,  the  defendant  paid  tjie  plaintiff^  attorney         '  *• 
the  amount  of  his  demand,  together  with  tfye  costs  th^n 
incomd ;  po  which  the  attorney  entered  into  an  agree- 
ment to  secure  it  to  the  plaintiff,  on  certain  terms  therein 
specified,  one  of  which  was,  that  if  he  should  make 
default,  the  plaintiff  might  be  at  liberty  to  raa^e  the 
agreement  a  rule  of  Court.    The  learned  Serjeant,  in 
support  of  bis  motion,  produced  an  affidavit,  stating  thqt 
the  terms  of  the  agreement  had  not  been  complied  yith 
by  the  attorney;  and. that  the  money  was  still  unpaid  to 
the  plaintiff,  in  violation  of  the  agreement. 

But  the  Court  observed,  that  they  had  no  authority  to 
grant  the  application,  as  it  was  not  an  agreement  to  re- 
fer matters  to  arbitration,  so  as  to  fall  within  the  statute 
9  and  10  William  3,  c.  15,  sec,  1,  which  is  confined 
to  the  submission  of  suits  to  the  award  or  umpirage  of 
an  arbitrator.  Besides,  the  plaintiff's  attorney  was  no 
party  to  the  suit ;  and  if  he  has  been  guilty  of  a  breach 
.of  the  agreement,  the  plaintiff's  only  remedy  is  by  action. 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion. 


Gray,  Gent.  v.  Wainman  and  two  others.  1Suei^?, 

'  Jan.  *o. 

This  was  an  action  brought  by  the  plaintiff  to  recover  Where  the 
from  the  defendants  the  amount  of  his  bill  of  fees,  for  employed  as  a 

solicitor  to  car- 
0  ry  on  proceedings  in  Chancery,  after  which  the  defendant  married  one  of  the  parties 

to  the  suit,  and  eventually  received  a  proportionate  part  of  the  property  in  dispute, 
in  right  of  his  wife*  under  an  order  of  that  Court ;— Held,  that  he  was  liable  to  pay  the 
plaintiff  his  proportion  of  his  bill  of  costs  after  taxation  by  the  Master,  although 
there  had  been  no  retainer  of  the  plaintiff  by  the  defendant,  and  although  the  bill 
had  not  been  delivered  to  the  latter,  but  to  a  co-defendant,  who  had  suffered  judg- 
ment by  default. 
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1823.        carrying  on  and  soliciting  certain  suits  in  Chancery  tot 

g^ax*       them,  and  in  which  they  were  jointly  interested.    The 

»•  declaration  contained  counts  for  work  and  labour  as  a 

WAIN  MAN.  f^ 

solicitor,  and  the  common  money  counts.  The  defend- 
ant Wainman  pleaded  the  general  issue  and  the  statute 
of  limitations,  and  the  two  other  defendants  suffered 
judgment  by  default. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice 
Dallas,  at  Westminster,  at  the  Sittings  after  the  last  Term, 
x  it  appeared  that  in  the  year  1804,  a  person  by  the  name 
of  Hall  devised  his  property  to  seven  persons,  whom  he 
named  in  his  will.  That  in  1805  the  plaintiff  was  em- 
ployed by  one  of  them  as  a  solicitor,  to  conduct  proceed- 
ings in  the  Court  of  Chancery,  the  claims  of  the  respec- 
tive parties  being  disputed ;  that  suits  were  accordingly 
commenced  in  that  year,  which  were  not  decided  until 
1816.  That  in  1809,  the  defendant  Wainman  married 
one  of  the  claimants  under  Halts  will,  and  who  was  also 
one  of  the  original  parties  to  the  suit,  and  he  eventually 
received  his  share  of  the  testator's  property  in  right  of 
his  wife.  No  retainer  was  proved  to  have  been  given 
by  the  defendant  to  the  plaintiff;  and  the  bill,  for  the 
recovery  of  the  amount  of  which  this  action  was  brought, 
was  not  delivered  to  the  defendant  Wainman,  but  to  one 
of  those  Who  had  suffered  judgment  by  default,  and  by 
whom  alone  it  appeared  that  the  plaintiff  had  been  ori- 
ginally retained. 

His  Lordship,  however,  was  of  opinion  that  under  the 
circumstances  the  plaintiff  was  entitled  to  recover;  and 
the  jury  accordingly  found  a  verdict  for  him,  to  the 
amount  of  bis  bill.  Leave,  however,  was  reserved  the  de- 
fendant Wainman  to  move  to  set  it  aside,  or  that  it  might 
be  reduced  or  modified,  as  the  Court  should  think  fit. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  nisi,  that 
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Ibis  verdict  might  be  set  aside,  and  a  nonsuit  entered.         1823« ' 
on  the  grounds  that  no  retainer  of  the   plaintiff  by        Gray 
Weinman  had  been  proved  at  the  trial ;  and  as  the  bill     wauiman. 
of  costs,  for  which  this  action  was  brought,  had  never 
been  delivered  to  him,  he  could  not  be  considered  as 
answerable  for  any  part  of  its.  amount ;  and  more  parti- 
cularly so,  as  he  was  not  originally  a  party  to  the  suit, 
for  the  conducting  of  which  the  plaintiff's  claim  was 
founded.    The  sum  he  took  under  the  decree,  he  was 
entitled  to  as  a  legatee  in  right  of  his  wife,  and  not  as  a 
party ;  and  although  he  was  beneficially  interested  in 
the  result,  yet  he  has  done  no  act  to  render  himself  re- 
sponsible to  the  plaintiff  for  carrying  on  the  suit  in 
Chancery. 

Lord  Chief  Justice  Dallas.  The  receipt  of  the 
money  by  the  defendant  under  the  decree  of  that  Court 
at  the  termination  of  the  suit,  was  equivalent  to  a  retainer 
of  the  plaintiff  in  the  first  instance.  The  defendant's 
wife  was  one  of  the  original  parties  to  the  suit,  for  the 
expense  of  conducting  which  the  present  action  was 
brought;  and  on  her  marriage,  fVainman  became  a 
party  in  her  right ;  and  the  suit  was  not  brought  to  a 
conclusion  until  some  time  afterwards.  The  plaintiff  had 
the  management  of  the  suit  as  well  before  aa  after  the 
marriage  of  Wainman;  and  it  is  a  well  known  principle, 
that  all  parties  interested  in  a  suit  in  equity  must  be 
before  the  Court;  and  as  he  became  an  intervening 
party  by  marriage,  and  took  his  share  of  the  property 
under  the  decree,  the  plaintiff  is  entitled  to  receive 
a  remuneration  for  his  services;  and  more  particu- 
larly so,  as  he  was  eventually  successful  in  his  applica- 
tion to  that  Court.  The  defendant,  therefore,  is  bound 
to  pay  his  proportion  of  the  plaintiff's  bill,  subject  to  its 
taxation  by  a  Master  in  Chancery. 
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1823.  Mr.  Justice  Pais.— The  acceptance  of  the  money 

gray  by  Wcdnman  under  the  decree,  was  an  adoption  of  the 
Waimman  plaintiff's  services  in  the  conducting  of  the  suit ;  and  as 
he  received  a  benefit  from  those  services,  it  is  but  just 
that  he  should  bear  his  proportion  of  the  expenses  at- 
tending it.  The  wife  was  a  party  to  the  suit  under  the 
original  order  of  the  Court ;  and  the  defendant  by  mar- 
riage, eventually  received  his  proportion  of  the  fund 
through  the  professional  assistance  of  the  plaintiff. 

Mr.  Justice  Bubrough.— Both  the  defendant  and  his 
wife  were  parties  to  the  suit  before  it  was  finally  deter- 
mined. The  plaintiff,  therefore,  conducted  it  for  both ; 
and  by  the  defendant's  accepting  his  proportion  of  the 
fund  in  right  of  his  wife,  it  amounted  to  an  adoption  of 
the  suit,  as  well  as  an  acknowledgment  and  ratification 
of  the  plaintiffs  serviots  in  conducting  it.  The  original 
bill  tf  as  of  course  amended  on  the  marriage,  by  making 
fVairman  a  party  to  it.  The  jury  were  therefore  fully  war- 
ranted in  finding  a  verdict  for  the  plaintiff,  a*  the  de- 
fendant must  have  known  that  he  was  originally  retained 
or  employed  to  conduct  the  proceedings  fa  the  Covt  of 
Chancery.  His  bill,  therefore,  sanst  be  subject  to  taxa- 
tion in  the  usual  course ;  and  the  defendant  is  bound  U> 
pay  his  proportion,  .after  such  taxation  h*s  been  com- 
pleted. 

Rulte  refused* 
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1623. 


Beookb  v.  Bridges  and  others*  Tuesday, 

Jan.  28th. 

Mr.  Serjeant  Bosanquet,  on  the  first  day  of  this  Term!  where  an  ac- 
obtained  a  rale,  calling  on  the  plaintiff  to  shew  cause  mentb  defcid- 
why  the  writ  of  inquiry,  and  inquisition  taken  thereon  in  ajk*5*  ^J?. 
this  cause,  might  not  be  set  aside,  and  a  new  writ  of  in-  a  verdict,  he 
quiry  issued  and  executed  between  the  parties;  or  that  ezecatkmofa 
the  damages  found  by  the  jury  on  the  execution  of  the  J^^^^!!7 
said  writ,  should  be  reduced  to  the  sum  of  50/.    He  mages  in  an 
founded  his  motion  on  an  affidavit,  which  stated  that  mm  profit*, 
the  present  plaintiff  was  the  lessor  of  the  plaintiff  in  ^T^1^ 
an  action  of  ejectment,  brought  in  the  Court  of  King's  he^?d  *"■  . 
Bench,  and  tried  at  the  last  assizes  for  the  county  of  order  to  in- 
Essesf  where  he  obtained  a  verdict  against  the  defendants,  2^ .  but 
vho  appeared  and  defended;  and  that  he  ultimately  got  J?^c^S^ent 
possession  of  the  premises. sought  to  be  recovered :  that  ejectment,  the 

coats  of  such 
the  bill  of  costs  of  the  plaintiff's  attorney  in  that  action  judgment  may 

amounted  to  311/.  12$.  7d.,  which  was  afterwards  referred  5^^^^** 
to  the  Master  for  taxation,  who  ordered  134/.  4s.  1  id*  to  «**«  profits, 
be  deducted ;  that  177/.  7*.  8d.  being  the  amount  of  the 
Master's  allocatur,  was  paid  to  the  plaintiffs  attorney 
immediately  after  the  taxation.  That  after  possession 
of  the  premises  had  been  given,  and  just  before  the  pay* 
ment  of  those  costs,  the  plaintiff  commenced  the  present 
action  against  the  defendants  in  this  Court,  for  the 
recovery  of  the  mesne  profits  of  the  premises,  in 
which  he  obtained  judgment  by  default :  that  there- 
upon a  writ  of  inquiry  was  issued  and  executed  before 
the  under-sheriff  of  Essex :  that  the  plaintiff's  attorney, 
after  giving  evidence  of  the  yearly  value  of  the  premises, 
produced  the  bill  of  costs  as  taxed  by  the  Master,  and 
tendered  it  in  evidence,  in  order  to  increase  the  damages, 
as  forming  part  thereof,  to  which  the  defendant's  attor- 
ney objected,  but  was  overruled  .by  the  under-sheriff; 


BUDGES. 
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1823.         whereupon  the  jury,  under  his  direction,  returned  a  ver- 
Bbook&       d*ct  f°r  U7/.,  expressing,  at  the  time,  that  50/.  was  for 
the  value  of  the  land,  and  67/.   the  residue,  towards 
such  part  of  the  bill  of  costs  of  the  plaintiff's  attorney 
as  had  not  been  allowed  by  the  Master  on  the  taxation. 

Mr.  Serjeant  Letts  now  shewed  cause*  on  an  affidavit 
of  the  plaintiff's  attorney,  which  stated  that  his  bill  of 
costs,  produced  on  the  execution  of  the  writ  of  enquiry, 
was  not  only  reasonable  and  fair,  but  that  he  was  enti- 
tled to  a  verdict  for  the  whole  of  the  monies  which  had 
been  disallowed  by  the  Master  on  taxation ;  but  that 
the  jury,  under  the  direction  of  the  under-sheriff,  thought 
otherwise,  and  allowed  a  part  of  it  only. 

Mr.  Serjeant  Bosanquet,  in  support  of  the  rule,  referred 
to  the  case  of  Doe  v.  Davis,  where  Lord  Kenyan  is  re- 
ported to  have  said,  that  (a)  "  where  there  was  a  judg- 
ment by  default  in  an  action  of  ejectment,  the  plaintiff 
might,  in  an  action  for  mesne  profits,  go  into  evidence 
and  recover  the  costs  of  such  judgment,  as  well  as  the 
mesne  profits  of  the  estate ;  but  that  where  the  ejectment 
had  been  defended,  and  the  plaintiff  had  recovered,  and 
taxed  his  costs,  that  he  could  not  recover  above  bis 
taxed  costs.  And  in  this  case,  it  appears,  that  the  plain- 
tiff has  taxed  his  costs,  and  received  177/.  7*.  8d.  as  the 
amount  thereof. 

The  Court  being  of  opinion  that  the  distinction  in 
that  case  was  properly  taken,  ordered  the  rule  to  be  made 
absolute  to  reduce  the  damages  to  the  sum  of  50/.  as 
prayed  for,  being  for  the  value  of  the  land  only ;  thereby 
disallowing  the  extra  costs. 

Rule  absolute  accordingly  (ft). 
(«)  1  E»p,Rep,  358.— —{6)  See  Gufffor  r.  DrMwatcr,  %  farm  Rep.  361. 
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IN  THE  EXCHEQUER  CHAMBER. 


Thb  Kino  v.  John  Wait.  Wednesday, 

Jan.  29th. 

The  prisoner  was  convicted  before  Mr.  Justice  Bayley  Where  apcnon 
.and  Mr.  Baron  G arrow,  at  the  last  Old  Bailey  sessions,  ,^Seofhi»co- 
of  uttering  a  forged  power  of  attorney  for  selling  stock,  twites  *>» 
which  was  standing  in  the  joint  names  of  the  prisoner  ney  for  the  sale 
and  John  Cox.    The  power  purported  to  be  executed  by  £Jm  their 
the  prisoner  and  John  Cox,  and  the  attestation  imported  |£e  b^^fthc 
that  it  was  executed  in  the  presence  of  the  subscribing  Company  of  the 
witnesses  by  the  above-named  John  Wait, (the  prisoner,)  und,  udtle 
and  John  Car,  (a).     The  subscribing  witnesses  proved  SEwwdlTtL 

stock  was  not 
sold;— Held, 
(«)  The  power  was  as  follows :— "  Know  all  men  by  these  presents,  that  on  an  indict* 
•  wc,  John  WaU,  of  St.  Jmne*'*,  GUmctttmhtre,  gentleman ;  and  John  Cox,  of  ment  for  for* 
WringUm,  Samer*tskkt,  attorney,  do  jointly,  and  each  of  ns  doth  sepa-  SSol^waaa 
rately,  for  ourselves  and  for  the  survivor  of  us,  make,  constitute,  and  ap-  competent  wit- 
.  point  John  Underbill,  ot  the  Stock  Exchange,  gentleman,  our  true  and  lawful  nets  to  prove 
.  attorney,  for  us,  and  in  our  names,  and  in  our  behalf,  and  also  for  and  in   t°a*  the  sSgmv 
the  name  and  on  the  behalf  of  the  survivor  of  us,,  to  sell,  assign,  and,  trans-  JJJImeto  ^ 
for  all  or  any  part  of  2,189*.  17$.  \a\,  being  all  our  interest  or  share  in  the   power  was  a 
capital  or  joint  stock  of  Three  per  Cent.  Annuities,  created  by  an  act  of  par*  forgery ;  and, 
Kamcnt  of  the  2ft  th  year  of  the  reign  of  his  Majesty  King  George  the  Second,  it8e^'  ** 
entitled;  "An  act  for  converting  the  several  annuities  therein  mentioned  ^^pra^ce  of 
into  several  joint  stocks  of  annuities  transferrable  at  the  Bank  of  England,  to  the  fc"^,  such 
be  charged  on  the  Sinking  Fund,"  &c.  and  by  several  subsequent  acts :  also  *  power  is  re- 
to  receive  the  consideration  money,  and  give  a  receipt  or  receipts  for  the  ^ocable  without 
same,  .and  to  do  all  lawful  acts  requisite  for  effecting  the  premises ;  hereby 
ratifying  and  confirming  all  that  our  said  attorney  shall  do  therein  by  virtue 
hereof ;  and  in  case  of  the  death  of  both  or  either  of  us,  this  letter  of  attor- 
ney, as  to  all  matters  and  things  which  after  our  respective  decease  shall  be 
done  by  our  said  attorney,  by  virtue  of,  or  under  colour,  or  in  pursuance 
thereof,  shall,  so  far  as  the  Governor  and  Company  of  the  Bank  ot  Eng- 
land are  interested  or  .concerned,  be  as  binding  upon  our  respective  executors 
and  administrators,  as  the  same  would  have  been  upon  us  if  living,  unless 
notice  in  writing  of  our  respective  deaths  shall  have  been  previously  given  to 
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1828.        that  it  wa^  not  executed  by  Cox,  in  their  presence; 
TbeKixq     and  that  Cox's  signature  was  not  upon  the  power  when 
••  they  attested  it ;  and  that  they  believed  the  words  in  the 

attestation,  "  and  John  Cox,"  were  added  after  they  at- 
tested. The  Bank  ledger  was  produced ;  according  to 
which,  the  stock  was  still  standing  in  the  prisoner  and 
Cox's  names;  and  the  party  to  whom  the  power  was 
granted,  viz.  Underbill,  a  stock-broker,  in  London,  proved 
that  when  he  applied  to  sell  under  the  power,  he  was  not 
permitted  to  do  so.  Cox  was  then  called  as  a  witness  to 
prove  the  forgery,  and  other  points ;  he  was  objected  to, 
bnt  the  two  learned  Judges  thought  him  competent,  and 
be  was  examined.  He  produced  the  probate  of  a  will  of 
Mr.  Fitchew,  dated  July,  1804,  by  which  he  left  some 
money  to  the  prisoner  and  Edmund  Naish,  in  trust  for 
Mrs.  Fitchew  for  life,  remainder  to  testator's  nephews, 
Stephen  and  John  Cox;  and  he  proved  that  Naish  refused 
to  act :  that  the  trust  money  was  invested  in  the  joint 

the  Mid  Governor  and  Company  by  oar  executors  or  adntinistretors,  or  by 
tome  person  or  persons  interested  in  the  property  to  which  this  letter  of  at- 
torney refers  ;  and  unless  sneh  notice  be  given,  we  hereby  severally  covenant, 
promise,  and  engage,  and  bind  ourselves  and  our  respective  executors  sad 
administrators,  to  and  with  the  said  Governor  and  Company  of  the  Bank  of 
England,  that  oar  respective  executors  and  administrators  shall  and  do  allow, 
ratify,  and  confirm,  as  good,  valid,  and  effectual  against  them  and  against 
oar  respective  estates  whatsoever  shall  or  may  be  done  by  our  said  attorney 
after  oar  respective  decease,  so  far  as  the  said  Governor  and  Company  of  the 
Bank  of  Bmgltmd  shall  or  may  be  in  any  way  or  manner  interested  therein. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals,  the  twenty- 
second  day  of  October,  in  the  year  of  oar  Lord  one  thousand  eight  handled 
and  twenty-one. 


"'8%hed,  sealed,  and  delivered,  in) 
the  presence  of  ns,  by  the  above- V 
named  John  Wait  and  John  Cox,  J 

.  .  "  fFili^am  Shqtpard,  stationer, 
Com  Stored  f  Bristol. 
"  TkvmttM  VavU,  auctioneer, 
Com  Street,  Bristol." 


"'JoknfTmt    (L5) 
*<  JofmCvc       (L6) 
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names  of  the  prisoner  and  himself;  that  he  •never  gave        \m$.^ 
any  power  to  sell ;  that  the  signature  in  his  name  was 
a  forgery;  and  that  as  soon  as  he  knew  it,  vis.  three 
days  after  the  date  of  the  letter  containing  the  informa- 
tion, and  one  day  after  he  received  it,  he  wrote  and  sent 
a  letter  to  the  Acconntant-General  of  the  Bank  of  Eng- 
land, stating  that  he  had  not  executed  any  such  power, 
nor  was  he  privy  to  its  execution.    This  letter  was  pro* 
dnced  by  the  counsel  for  the  Bank,  and  had  upon  H  the 
country  and  London  post-marks.    No  express  evidence 
was  given  of  its  reaching  the  Accountant-General,  or 
any  officer  of  the  Bank. 

The  prisoner  petitioned  the  Crown,  on  the  ground  that 
John  Cox  was  improperly  received  as  a  witness ;  and  he 
relied  upon  the  following  grounds  of  objection : — that  a 
party  whose  name  is  forged,  is  not  competent  to  prove 
the  forgery,  where  the  instrument,  if  genuine,  could  pre- 
judice him.    That  the  power  would  prejudice  Cox  if  gen- 
uine, and  the  stock  -was  sold!  out.    That  for  any  thing 
that  appeared  in  evidence  at  the  trial,  the  stock  might 
have  been  sold  before  it  took  place ;  for  though  no  sale 
appeared  upon  the  ledger,  and  a  witness  stated  that  the 
stock  was  still  standing  in  the  original  names  of  the  pri-1 
soner  and  Cox,  it  might  have  been  sold  under  the  power 
after  he  left  the  Bank  with  the  ledger.     That  if  not 
sold  hefore  the  trial,  it  would  be  saleable  afterwards, 
unless  the  prisoner  Was  convicted,  or  .the  power  was  duly 
revoked.    That  the  Bank  was  compellable  to  submit  to 
it,  unless  it  were  duly  revoked :  that  as  the  power  was 
by  deed,  it  would  require  a  deed  to  revoke  it ;  and  that 
as  such  deed  must  be  attended  with  expense,  Cox  had 
a  direct  interest  to  avoid  such  expense.   If  there  was  any 
weight  in  either  of  these  objections,  the  conviction  was 
wrong ;  and  they  were  therefore  now  submitted  to  the 
consideration  of  the  twelve  Judges. 

Mr.  Campbell,  for  the  prisoner,  premised  that  Cox  w,as 
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1823.        an  incompetent  witness  to  prove  the  forgery,  whether  the 
The  Kins      power  of  attorney  was  genuine  or  forged ;  as  he  was 
materially  interested  in  the  question.     Although  it  is 
a  general  rule,  that  in  criminal  prosecutions,  the  injured 
party  may  be  a  witness ;  yet  an  exception  to  this  rule 
has  been  made  in  the  case  of  a  prosecution  for  forgery, 
where,  on  whatsoever  grounds  the  interest  of  the  party 
whose  hand  is  forged,  may  be  supposed  to  rest,  if  he  be 
in  fact  interested  in  setting  aside  the  instrument,  suppos- 
i°g  *t  genuine,  either  as  against  die  prisoner  or  any 
other,  his  evidence  id,  to  the  point  of  the  forgery  at  least,, 
inadmissible  (a).    So  in  Bayley  on  Bill$(b)f  it  is  laid 
down,  that  "  on  an  indictment  for  forgery,  the  person 
whose  name  is  forged,  or  upon  whose  genuine  name  a 
forgery  is  committed,  is  not  a  competent  witness  to 
prove  the  forgery,  if  he  has  an  interest  in  the  destruction 
of  what  is  supposed  to  be  forged/'    The  decisions  esta- 
blishing these  rules  are  Wattis  Case  (c),   where,  on  an 
information  of  the  forgery  of  a  deed  purporting  to  be  the 
revocation  of  a  will,  it  was  held  that  no  legatee  named 
in  t£e  will,  nor  any  other  person  who  was  or  might  be  a 
loser  by  the  deed,  or  who  might  receive  any  benefit  from 
the  verdict,  could  be  a  witness  for  the  prosecution.    So, 
in  Rex  v.  Rus$el(d),  where  the  prisoner  was  indicted  for 
forgigg  an  acquittance  and  receipt,  the  person. whose 
name  was  forged  was  deemed  to  be  incompetent  to  prove 
the  forgery.   Again,  in  Rex  v.  Rhodes  (e),  upon  an  indict- 
ment for.  forging  a  power  of  attorney  .to  transfer  .stock  in 
the  name  of  the  proprietor,  the  latter  was  rejected  as  a 
witness  to  prove  the  forgery,  although  he  had  not  the 
most  remote  interest  in  the  event  of  the  prosecution ;  as 
the  power  had  been  acted  on,  and  the  stock  transferred. 


(«)  2  East's  PL  Cr.  c.  19,  s.  63,  page  994. (*)  4th  efit  450. 

(c)  3  Salk.  172.    S.  C.  Hardr.  331<— —(d)  1  Leach.  Cr.  Gas.  3d  edit.  10b 
—to  2  Stnu  728. 
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Still,  however,  he  was  interested  in  proving  #the  forgery,         1823- 
because  it  would  be  eventually  for  his  benefit  that  the     TuTking 
power  should  not  be  considered  as  genuine. .  In  Thornton's        W*'T- 
case  (a)  the  assignee  of  a  certificate  to  a  navy  bill,  whose 
name  was  charged  to  have  been  forged  to  a  receipt  for 
the  money,  was  held  not  to  be  a  competent  witness  to 
prove  the  forgery.    And  in  Rex  v.  Robert  Rhode$(b),  on 
an  indictment  for  forging  a  seaman's  will,  an  executor 
named  in  a  subsequent  will  by  the  same  testator  to  that 
which  was  charged  to  be  forged,  was  not  competent  to 
prove  the  forgery.    That  was  a  strong  case,  as  he  had  no 
interest  whatever  in  overturning  the  first  will;  for  whether 
it  were  true  or  false,  the  last  alone  was  valid,  provided 
it  were  sufficient  in  itself.     In  Caffy*  case  (c),  on  an  in- 
dictment for  forging  the  indorsement  of  J.  6.  upon  a  pro- 
missory note  made  payable  to  ham  or  order,  it  was  held 
that  J.  G.  could  not  be  a  witness  to  prove  that  the  hand 
writing  was  not  his.    And  in  Rex  v.  Bunting{d)}  the  exe- 
cutor of  a  person  whose  note  had  been  forged,  was  rejected 
asa  witness  to  prove  a  fact  tending  to  criminate  the  prison- 
er. And  in  the  late  case  of  Rex  v.  Crocker  {e),  the  majority 
of  the  Judges  seem  to  have  considered,  that  on  an  indict- 
ment for  forging  a  promissory  note,  the  person  whose  name 
was  forged  as  maker,  was  not  even  a  competent  witness 
to  disprove  an  indorsement  on  the  note  made  by  the  party 
who  forged  it,  respecting  the  payment  of  interest  on  the 
note.    In  Rex  v.  Boston,  which  was  an  indictment  for 
perjury,  Lord  EUenborougkj  after  adverting  to  the  rule 
in  civil  cases,  that  a  witness  was  competent,  unless  he 
was  immediately  interested  in  the  event  of  the  action, 
observed,  that  (/)  "  the  only  anomaly  that  he  knew  in 
the  law,  which  might  be  regarded  as  an  exception  to 
that  rule,  was  in  the  case  of  forgery,  where  a  prosecutor 

(«)  2  Letch.  Cr.  Cas.  3d.  edit  723.— —(6)  1  Leach.  Cr.  Cas.  SI. 
(c)  2  East's    PL  Cr . 99b*         (d)  2  East's  Pl.Cr. 996, 

(«)  2  New  Rep.  87 (/)  A  East,  582. 
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tttl        should  not  be  permitted  to  say,  that  a  bond,  purporting 
TaTKiMo     to  have  been  made  by  him,  was  forged.   Tbat  upon  what 
wr*  principle  that  anomalous  case  was  so  settled,  he  could 

not  pretend  to  say ;  but  tbat  having  been  so  settled,  it 
might  be  too  Much  for  Judges  sitting  on  trials  to  break 
in  upon  it ;  and  tbat  the  anomaly  could  only  be  reme- 
died by  the  Legislature."     Add  in  Hunter  v.  King  (a), 
which  was  an  action  against  an  attorney  for  negligence 
in  the  negotiation  of  an  annuity ;  and  the  question  was, 
whether  the  party,  who  on  the  face  of  the  deed  appeared 
to  be  the  grantor,  was  a  competent  witness  to  prove  the 
forgery,  Lord  Chief  Justice  Abbott  again  adverted  to 
the  distinction  drawn  by  Lord  Rttenbr>roughy  and  said  (6), 
"the  case  of  forgery  has  always  been  considered  an 
anomaly  in  the  law  of  evidence.    The  question,  however, 
in  civil  cases  i*,  whether  the  witness  has  any  interest  in 
the  vetdict "    Here  theft  the  question  is>  whether,  wfcen 
Cox  was  called  thtolbe  witness  box,  he  had  any  iaterest, 
however  remote,  that  the  power  of  attorney,  purporting 
to  have  been  executed  by  him,  thouM  not  be  his  dfeed  ? 
If  the  stock  bad  been  transferred*  there  would  be  no 
doubt  but  that  he  would  have  been  incompetent  to  prove 
the  forgery,  as  he  wouM  have  been  guilty  of  a  breach  of 
trust,  and  immediately  answerable  in  a  Court  of  Equity 
to  the  cesfuis  que  trust*    It  may,  at  all  events,  be  infencd 
frttn  the  evidence  at  the  trial,  that  at  the  tithe  of  the 
examination  of  Cox,  the  power  ttfght  have  been  acted 
on,  or  the  stock  sold.    It  was  transmitted  by  the  prisoner 
to  UnderhiU,  as  having  been  executed  by  him  and  Cox 
for  the  panose  of  UnderhUts  effecting  the  side;  and  he 
would  be  thereupon  entitled  to  his  commission:  it  m&y, 
therefore,  be  fairly  considered,  as  he  obtained  the  fasten* 
ment,  and  sent  it  to  the  prisoner  in  the  first  instance,  so 
he  would  cause  it  to  be  completed  by  the  sale  of  the 

(«)  4  Barn.  &  AM.  209. (*)  Id.  ?1«. 
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slock,  oft  its  being  returned  to  him  as  executed  by  the        1823. 
parties :  and  if  even  such  a  presumption  can  be  raised,    tub  Kiro 
there  is  an  end  of  the  question*    The  mere  production  of       wai*. 
the  Bank  ledger,  in  which  the  stock  appeared  to  be 
standing  in  the  names  of  the  prisoner  and  Co*,  was  not 
sufficient  to  shew  that  the  power  had  not  been  acted  on 
at  the  time  of  the  examination  of  the  latter.    The  person 
who  produced  it  was  not  asked  whether  the  power  had 
been  acted  on  at  the  time  of  the  trial  or  not;  nor  did  it 
appear  to  what  day  the  ledger  was  made  up.  And  suppos- 
ing the  power  to  be  genuine,  the  stock  might  have  been 
sold  or  transferred  at  the  Bank,  in  the  interval  between 
the  examination  of  that  witness  and  the  swearing  of  Cox. 

[Mr.  Justice  BayUy.—  UnAirhitt,  the  broker  to  whom 
the  power  was  granted,  proved  that  when  he  presented 
it  at  the  Bank,  and  applied  to  sell  under  it,  he  was  not 
permitted  to  do  so.] 

Even  supposing  that  the  power  had  not  been  acted 
upon,  or  the  stock  transferred,  still  Car,  when  called  into 
the  witness  box,  had  an  interest  in  the  destruction  of  the 
instrument,  or  that  k  should  not  be  completed ;— for  if 
it  were  genuine,  it  would  be  a  valid  and  subsisting  power 
of  attorney,  under  which  the  stock  might  have  been 
legally  transferred ;  or  even  if  it  were  revocable,  it  had 
never  been  revoked,  since  being  under  seal,  it  could  only 
be  revoked  by  an  instrument  under  seal.  At  all  events, 
the  letter  written  by  Cox  to  the  Accountaht-Generai 
cannot  amount  to  a  revocation,  as  it  was  not  under  seal, 
but  merely  written  on  the  bare  supposition  that  the  power 
was  a  forgery.  Besides,  it  does  not  even  appear  that 
such  letter  ever  reached  the  Accountant-General,  or  any 
other  officer  of  the  Bank ;  and  even  if  it  had,  it  would 
not  have  the  effect  of  revoking  the  power,  as  Cox  only 
stated  that  he  had  not  executed  any  such  power,  and 

2i2 
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1823.  that  he  was  not  privy  to  its  execution.  That,  therefore, 
Tub  Kino  is  not  equivalent  to  a  renunciation,  or,  at  all  events,  does 
not  amount  to  a  revocation.  Lord  Coke  repeatedly  re- 
fers to  the  maxim,  that,  "  Nihil  tarn  conveniens  est  tuttu- 
rali  aquitati,  quam  unumquodque  dissolvi  eo  ligamine,  quo 
ligatum  est  (a)."  So  that  if  the  instrument  in  question  was 
a  mere  power  of  attorney,  yet  being  under  seal,  it  could 
only  be  revoked  by  an  instrument  of  a  like  nature.  It 
therefore  follows,  that  when  a  power  is  by  deed,  the  revo- 
cation must  have  all  the  incidents  and  qualities  of  a  deed. 
In  Sheppartfs  Touchstone  it  is  laid  down  (ft),  that  "  every 
agreement  put  in  writing,  sealed  and  delivered,  becomes 
a  deed;  and  that  attornments,  exchanges,  surrenders, 
partitions,  authorities,  commissions,  licenses,  revocations, 
and  the  like,  are  usually  made,  given,  done,  and  granted 
by  deed;  and  that  there  are  divers  other  instruments 
concerning  merchants  and  other  affairs:  if,  therefore, 
any  of  these  be  done  by  deed,  such  a  deed  is  for  the  most 
part  subject  to  the  rules  of  deeds :  and  that  albeit  feoff- 
ments, gifts,  bargains,  leases,  attornments,  exchanges, 
surrenders,  and  such  like  things,  may,  in  divers  cases,  be 
as  well  made  and  done  without  as  with  a  deed ;  yet  if  a 
man  will  make  his  claim  to  any  thing  given  or  granted 
by  such  feoffment,  gift,  &c.  by  deed,  the  deed  must  be 
such  a  deed  as  is  a  good  and  perfect  deed,  according  to 
the  rules  of  law  by  which  such  instruments  are  go^ 
verned." 

Such,  then,  being  the  general  rules  as  to  the  revocation 
of  deeds,  the  practice  of  the  Bank  of  England,  as  to  the 
revoking  instruments  of  this  description,  cannot  alter  the 
law  of  the  land ;  and  in  powers  of  sale  or  transfer,  a  mere 
notice,  or  countermand  of  the  sale  by  the  principal, 
is  not  a  sufficient  revocation;  nor  will  it  prohibit  the 
attorney  appointed   to  act  under   such  powers,   from 

(a)  2  Inst.  359, 573.    5  Rep.  26,  (a).   6  Hep.  43,  (b).— (*)  Page  si. 
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effecting  the  sale ;  for  in  the  case  of  a  power  under  seal,        1825. 
although  the  principal  himself  may  have  acted  under  it,  .  the  Kiko 
still  it  will  not  amount  to  a  revocation,  without  an  instru-       wait. 
ment  duly  effected  for  that  purpose.    At  Lloyd's  it  is  the 
common  practice  for  agents  to  receive  a  power  from  un- 
derwriters to  subscribe  policies  in  their  names ;  and  if  the 
latter  were  to  give  a  notice  to  the  assured,  that  they  had 
not  authorised  such  agents  to  underwrite  for  them,  it 
would  not  aknount  to  a  revocation ;  but  they  would  be 
still  liable  on  the  policies  so  subscribed  on  their  behalf. 
Here,  however,  it  does  not  appear  that  Cox  had  ever  acted 
as  a  principal,  either  by  receiving  the  dividends  or  other- 
wise ;  and  as  he  and  the  prisoner  had  a  joint  interest  in 
the  stock,  it  was  coupled  with  an  interest,  and  the  power 
was  not  revocable  by  one  alone. 

Although  there  is  no  authority  as  to  the  revocation  of 
a  power  of  attorney,  yet  it  may  be  assimilated  to  a  case 
of  submission  to  arbitration  by  deed,  which  can  only  be 
revoked  by  deed.  This  appears  to  have  been  necessary 
from  the  time  of  Vynior's  case  (a),  which  was  an  action 
of  debt  on  an  arbitration  bond,  and  the  defendant 
pleaded  that  the  arbitrator  had  made  no  award;  to  which 
the  plaintiff  replied,  that  the  defendant  per  quoddam  scrip- 
turn  suum  revocavit  et  abrogavit  authoritatem  arbtiratoris ; 
from  which  it  must  be  inferred,  that  the  revocation  was 
not  only  under  his  hand  and  seal,  but  by  deed.  So  in 
Milne  v.  Gratrix  (b),  King  v.  Joseph  (c),  and  Marsh  v. 
Bui t eel  (d),  the  revocations  were  all  by  deed ;  and  in  the 
latter  case,  it  was  determined  that  it  was  unnecessary  to 
state  in  the  declaration  that  the  arbitrators  had  notice  of 
the  revocation,  it  being  necessarily  implied  in  the  aver- 
ment, that  the  defendant  had  revoked  the  authority  by 
deed.  Here,  however,  it  must  be  observed,  that  on  re- 
ference to  the  power  of  attorney  it  has  all  the  incidents 


(a)  8  Rep.  81,  (b) (6)  7  East,  608. (<*)  5  Taunt.  452.  - 

(<*)  5  Barn.  &  AM.  507. 
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182S.        of  a  deed-poll;  as  it  not  only  gives  a  power  of  sale  and 
Tun  Kiiw     transfer,  but  was  to  be  binding,  as  far  as  the  Bank  was 
Wait.        concerned,  on  the  grantors  and  their  representatives,  as 
it  would  have  been  upon  them  if  living,  unless  the  Bank 
bad  previous  notice  in  writing  of  their  respective  deaths; 
and  that  unless  such  notice  were  given,  the  grantors  co- 
venanted with  the  Bank,  and  bound  themselves  their  exe- 
cutors and  administrators,  that  such  executors,  fee.  should 
ratify  and  confirm  the  power  as  against  the  grantor*, 
and  their  respective  estates.    An  action  of  covenant, 
therefore,  might  be  maintained  by  the  Bank  against  the 
representatives  of  Cox,  in  case  the  power  had  been 
genuine,  and  if  could  only  be  revoked  by  his  death,  and 
on  notice  of  that  fact  being  given  to  the  Bank :  and  Us 
executors  could  not  plead  that  the  power  was  a  forgery. 
Besides,  supposing  the  instrument  to  be  genuine,  John 
Cur  would  be  subject  to  a  bill  in  equity,  at  the  suit  of 
Mrs.  Fitchew,  to  restrain  him  from  selling  the  stock,  the 
dividends  of  which  she  was  entitled  to  during  her  life ; 
and  he  would  be  also  liable  to  an  injunction  at  the  suit 
of  Stephen  Cox,  who  was  jointly  interested  in  the  remain- 
der with  himself;  in  both  of  which  proceedings  he  would 
be  liable  to  costs.     In  this  view  of  the  case,  therefore,  he 
was  also  interested  in  the  destruction  of  the  instrument 
If  the  prisoner  had  been  acquitted,  the  power  would  have 
been  handed  back  to  Under/till,  as  the  attorney  appoint- 
ed to  act  under  it,  and  to  whom  it  was  given ;  atad  be 
might  immediately  have  proceeded  with  it  to  the  Bank, 
and  sold  out  the  stock.  At  all  events,  the  Bank  might  have 
permitted  it  to  be  transferred.    If,  therefore,  the  instru- 
ment were  genuine,  Cox  would  not  only  be  liable  to  the 
cestui*  que  trust,  according  to  the  terms  of  the  will  of  Fitchew, 
but  to  the  Bank,  who  might  maintain  an  action  against 
his  representatives,  after  the  respective  deaths  of  himself 
and  the  prisoner,  for  a  breach  of  trust  in  selling  the  stock. 
Eyenif  the  loss  to  be  incurred  by  Cox  is  only  contingent, 
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it  is  sufficient  to  disqualify  him  as  a  witness.  la  civil  1833. 
cases,  where  a  verdict  amy  be  evidence  for  or  against  a  tbb^kI^o 
witness,  it  tenders  bim  incompetent,  although  no  benefit  w^ 
or  loss  might  accrue  to  bim  from  the  event  of  the  suit 
in  which  be  is  called  mi  such  witness ;  as  in  the  common 
case  of  an  action  against  a  master  for  the  negligence  of 
bis  servant,  the  latter  is  not  a  competent  witness;  be- 
cause a  verdict  against  the  master  might  be  given  in  evi- 
dence in  a  subsequent  action  by  the  master  against  the 
servant,  as  to  the  quantum  of  damages  the  master  may 
have  sustained  through  the  neglience  of  his  servant* 
But  whether  the  master  will  ever  bring  such  an  action, 
or  give  such  a  verdict  against  his  servant  in  evidence, 
aw  altogether  matters  of  contingency  and  doubt.— With 
respect  to  the  revocation  of  the  power,  if  it  were  genuine, 
it  could  not  be  effected  without  trouble  and  pecuniary 
expense;  for  the  amount  of  tbe  stamp  alone  would  be 
1/.  15$.,  and  the  value  of  the  mere  paper  and  wax 
would  have  been  sufficient  to  disqualify  Cox  as  a  wit- 
ness at  the  time  of  his  examination,  as  he  had  at  that 
moment  a  direct  interest  in  the  conviction  of  the  pri- 
soner. 

Mr.  Serjeant  Bosatu/utt  for  the  prosecution.— The 
principle  as  to  the  exclusion  of  a  witness  on  the  ground 
of  interest,  in  the  case  of  a  prosecution  for  forgery,  has 
been  very  properly  stated  by  two  learned  Judges  to  be 
an  anomaly  in  the  law ;  and  being  so,  ii  ought  not  to 
he  extended  further  than  it  has  been  already  carried. 
Although  a  distinction  may  be  drawn  as  to  the  admissi- 
bility of  witnesses  in  civil  and  criminal  cases,  yet,  in  the 
latter,  the  interest  of  a  witness  in  proving  an  instrument 
to  be  forged  most  be  dined  and  certain,  and  not  merely  a 
Remote  or  contingent  interest.  Every  witness  must  primd 
facie  be  taken  to  be  competent,  and  tbe  party  objecting 
must  shew  an  incompetency  at  the  time  of  his  exami- 
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1823.  nation,  and  not  afterwards.  Here  the  main  question  is, 
ThiPking  whether,  supposing  the  power  of  attorney  to  be  genuine, 
w  j^  the  testimony  of  Cox  ought  not  to  have  been  excluded, 
on  account  of  his  interest  in  proving  it  to  be  not  so.  If 
it  were,  Under/nil,  the  broker,  would  be  the  agent  of  Cox ; 
and  the  power  conveys  no  interest  to  such  broker,  nor 
does  it  divest  Cox  of  any ;  for  he  was  always  capable  to 
act,  and  exercise  any  right  himself ;  and  Under/tilt  would 
be  accountable  to  him  as  the  principal  for  any  sum  he 
might  receive  under  it,  whether  it  were  genuine  or 
not ; — and  Cox  could  only  be  prejudiced  by  the  fraud  of 
Under hiil,  which  is  not  to  be  presumed,  nor  can  any  im- 
putation be  cast  on  him  in  his  character  as  broker.  It 
has  been  said,  however,  that  if  the  stock  had  been  sold, 
it  would  amount  to  a  breach  of  trust  on  the  part  of  Cox: 
but  the  money  by  which  it  was  purchased  waa  invested 
by  him  and  the  prisoner,  and  they  are  the  only  legal 
proprietors.  The  Bank,  therefore,  are  not  to  enquire  for 
what  purpose  the  stock  is  to  be  sold,  or  whether  the  par- 
ties would  be  guilty  of  a  breach  of  trust  in  directing 
such  sale.  The  attesting  witnesses  proved  that  the  sig- 
nature of  the  prisoner  alone  was  on  the  power  when  they 
attested  it,  and  that  Car's  was  added  afterwards.  If  he 
had  executed  and  signed  it,  it  would  be  an  answer  to  this 
prosecution,  and  preclude  him  from  setting  up  any  ob- 
jection to  it  What,  then,  is  the  nature  of  his  interest 
so  as  to  exclude  him  from  shewing  that  the  signature 
purporting  to  be  his,  is  not  in  his  own  hand-writing  i  No 
sale  or  transfer  has  been  effected,  nor  could  it  be,  unless 
the  signature  of  Cox  had  been  attested  by  two  witnesses, 
or  he  had  applied  personally  at  the  Bank  for  that  pur- 
pose. The  power  therefore  gives  no  legal  authority.  The 
attestation  is  required  by  the  various  loan  acts,  and  the 
statute  52  Geo*  3.  c.^A.  $.  19  (a),  (an  act  for  raising  the 

(a)  By  which  it  is  enacted,  that "  books  shall  be  constantly  kept  by  the 
Accountant-General  for  the  time  being,  wherein  all  assignments  or  trana- 
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sum  of  6,789,025/.  by  way  of  annuities).  If,  therefore,  a  1823 
transfer  had  been  effected,  it  would  have  been  invalid 
when  the  Bank  had  become  acquainted  with  the  nature 
of  the  attestation  to  the  instrument ;  and  if  it  conveys 
no  authority,  Cox  could  not  be  affected  by  it.  At  all 
events,  the  power  was  a  bare  authority  given  to  a  person 
therein  named,  to  execute  it  at  will ;  and  the  party  who 
gave  it  might  revoke  it  at  his  pleasure.  It  is  clear,  there- 
fore, that  even  if  Cox  had  executed  it,  he  might  put  an 
end  to  it  whenever  he  pleased ;  and  consequently  he  is 
not  prejudiced  by  its  existence,  as  it  has  never  been 
acted  on.  How,  therefore,  can  it  exclude  him  from  being 
a  witness,  if  he  could  destroy  it  after 'he  himself  had 
executed  it?  He  might  revoke  it  as  easily  as  he  could 
give  evidence  against  it.  It  has  been  said,  however,  that 
it  could  not  be  revoked  without  trouble  and  expence. 
The  paper  requisite  for  such  a  purpose  would  be  of  no 
value ;  and  as  to  a  deed  stamp  being  required,  the  stamp 
acts  were  never  intended  to  alter  or  vary  the  general 
principles  of  law.— -Further,  the  power,  though  under 
seal,  might  be  revoked  without  deed,  by  any  act  of  the 
grantor  inconsistent  with  the  continuance  of  his  will ; 
for  it  gives  a  mere  naked  authority,  to  be  executed,  and 
determinable  at  will.  If  a  man  grant  a  lease  by  deed  of 
an  estate  at  will,  he  may  put  an  end  to  it  by  parol,  or 
any  act  inconsistent  with  the  continuance  of  the  will. 
Therefore  the  rule  "  nihil  tam  conveniens  est  naturals  tequi- 

fcrs  of  all  rami  advanced  or  contributed  towards  the  said  torn  of  six  mil- 
lions, seven  hundred  eighty-nine  thousand,  six  hundred  and  twenty-fire 
pounds,  shall  be  entered  and  registered ;  which  entry  shall  be  conceived  in 
proper  words  for  that  purpose,  and  shall  be  signed  by  the  parties  making 
such  assignments  or  transfers,  or  if  such  parties  be  absent,  by  their  respective 
attorney  or  attornies,  thereunto  lawfully  authorised,  in  writing  under  his  or 
4he|r  hand  and  seal,  or  hands  and  seals,  to  be  attested  by  two  or  more  cre- 
dible witnesses ;  and  that  the  several  persons  to  whom  such  transfer  shall  be 
made,  shall  respectively  underwrite  their  acceptance  thereof;  and  that  no 
other  method  of  assigning  and  transferring  the  said  annuities,  or  any  part 
hereof,  or  any  interest  therein,  shall  be  good  or  available  in  law." 
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1883 
wO        tai*  7**m   UMtfnquodque   dissolvi  eo  iigamine  quo  liga- 

TiiBKiya  fUM  at*  applies  onlv  to  cases  of  deeds  where  the 
Wait.  interest  given  or  eonveyed  is  not  determinable  at  will. 
Before  the  statute  of  frauds  («),  devises  of  lands  made 
by  virtue  of  the  statute  of  wills  (32  Hen.  6.  e.  1.)  might  be 
revoked  by  parol  (6),  the  latter  statute  having  merely 
given  a  power  to  devise  lands  by  will  in  writing,  but  being 
silent  as  to  the  mode  of  revocation.  So  in  the  case  of 
an  appointment  of  a  testamentary  guardian,  though  by 
the  statute  IS  Car.  £.  e.  C4,  such  appointment  most  be 
attested  in  the  presence  of  two  witnesses,  yet  it  may 
be  revoked  by  an  instrument  made  expressly  for  that 
purpose,  without  any  attestation,  because  no  posi- 
tive provision  was  made  against  it  by  that  statute. 
Ex  parte  The  Earl  of  Itekester  (c) :  and  Sir  WiUhm 
Grant  (the  Master  of  the  Rolls)  after  referring  to  the 
above  rule,  there  said  (d), u  Ac  statute  of  wills  prescribed 
writing ;  yet  it  was  held,  that  a  parol  revocation  was 
sufficient.  -  It  is  determined,  that  agreements  in  writing, 
and  required  by  the  statute  of  frauds  to  be  in  writing, 
may  be  determined  by  parol ;  and  it  is  observable,  that 
different  solemnities  are  required  by  the  statute,  for  the 
framing  and  for  th*  revocation  of  wills.  I  should  there- 
fore have  been  of  opinion,  that  if  thfe  professed  object  of 
the  codicil  in  question  had  been  only  a  direct  revocation, 
that  object  would  have  been  accomplished,  though  with- 
out two  witnesses." 

In  Coke  Littleton  (e),  it  is  laid  down,  that  if  a  man 
leaseth  a  manor  at  will,  wherennto  a  common  is  append* 
ant,  if  the  lessor  put  in  his  beasts  to  use  the  common, 
this  is  a  determination  of  the  will ;— and  that  being  a  lease 
of  a  manor,  it  must  necessarily  have  been  by  deed.  As  to 
submissions  to  arbitration  by  deed,  they  are  beside  the 

W  99  Car,  8.  c,  3 ft)  1  Roll.  Abr.  614,  lit.  Devise  (O)  pL  1. 

to  7  Ve*.  348 (rf)  Id.  37*.  —  ■  — .(«)  55  (b). 
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present  question,  as  they  depend  on  a  contiact  between 
the  parties.    In  Fitzherbert*  Abridgment  (a),  there  is  the 
following  passage  ;    Nota,  "  If  the  parties  put  them- 
selves in  arbitrament  without  deed,  thej(il)  may  discharge 
the  arbitrators  without  deed,  or  enlarge  the  day  without 
deed,  by  the  assent  of  them ;  but  if  the  submission  be  by 
deed,  it  is  otherwise,  per  Finch ,-"  and  a  reference  is  there 
made  in  the  margin  to  the  Yea*  Book,  Hil.  49  fi&r.  3.  9, 
where  Finch  does  not  appear  to  have  said  any  such  thing. 
That,  therefore,  must  be  considered  as  a  vague  or  doubt- 
ful authority ;  and  it  is  quite  clear,  that  the  day  could 
not  be  enlarged  without  deed.     Although  in    Vymor9* 
case  (b),  it  appears  by  the  pleadings  that  the  revocation 
was  by  deed,  yet  Lord  Coke  lays  no  stress  on  that  cir- 
cumstance,   but  states  the  case  as  if  it  were  a  mere 
writing  without  deed ;   and  it  was  there  resolved,  that 
although  the  defendant  was  bound  in  a  bond  to  stand 
to  and  abide  the  arbitrament  of  the  arbitrator,  yet  he 
might  countermand  it.    It  is  not  therefore  a  necessary  in- 
ference, that  such  revocation  must  be  by  deed;  but  an 
authority  by  letter  of  attorney  is  clearly  revocable  by 
parol,  or  matter  in  pais.    In  Rolled  Abridgment  (c),  it 
is  said,  that  if  one  make  a  feoffment,  and  the  letter  of 
attorney  to  make  livery  be  simple,  and  after  the  feoffor 
commands  the  attorney  to  make  livery  upon  an  uncertain 
condition,  and  he  does  so  accordingly,  it  seems  that  this 
is  not  a  good  feoffment,  but  a  disseisin  of  the  feoffor;  for 
it  seems  that  this  is  a  revocation  of  the  first  letter  of  at- 
torney, and  then  this  cannot  create  a  new  power  to  make 
the  feoffment  without  deed.    The  same  passage  is  to  be 
found  in  Brooke's  Abridgement  (d),  where,  in  addition  to 
the  woid  command,  those  of  per  bouche  (scilicet)  per  parol, 
are  introduced.    So  if  a  man  make  a  charter  of  feoffment 

(«)  Tit  Arbitrament, pi.  22. (ft)  8R*P-  *°  *"   ■      W  Vol.*  W.  8. 

tit.  Feoffment  (Q),  pi.  3.  ■(<*)  T*t-  Feoffments,  deteroei,  pi  27. 

Condition*,  pL  108. 
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1823.        with  letter  of  attorney  to  deliver  seisin,  and  before  livery 
Tux  Kiwo     made,  by  malady  he  becomes  paralytic,  so  that  he  is 
WJ;T.        mute  (nuit)  at  the  time  when  livery  is  made,  yet  by 
all  the  signs  which  a  man  could  perceive,  he  agrees  to 
the  livery  of  seisin,  this  is  a  good  feoffment/and  do  re- 
vocation of  the  letter  of  attorney  [a). 

[Mr.  Justice  Bayley. ^Thnt  must]  have  been  done  in 
the  presence  of  the  feoffor.] 

Even  if  it  had  been  his  wish,  it  would  have  been  suffi- 
cient, if  it  could  have  been  expressed  by  any  other  means; 
for  if  a  man  make  a  deed  of  feoffment  of  land  in  two 
vills,  with  letter  of  attorney  to  make  livery,  and  before 
livery  madej  by  the  attorney,  the  feoffor  himself  makes 
livery  of  the  land  in  one  vill,  this  is  a  countermand  of 
the  letter  of  attorney,  so  that  the  attorney  cannot  make 
livery  in  the  other  vill  (ft).    So  if  a  man  make  a  charter 
of  feoffment  of  two  acres,  of  which  one  is  in  lease  for 
years,  and  the  other  in  demesne,  and  make  a  letter  of  at- 
torney  to  make  livery,  and  after  the  feoffor  himself  make 
livery  in  the  acre  in  demesne,  in  the  name  of  the  whole, 
although  the  other  acre,  which  is  in  lease,  cannot  pass  by 
it,  still  the  letter  of  attorney  is  revoked  for  this  acre;  for 
it  appears  that  so  was  the  intent  of  the  feoffor  (c).    Here, 
even  if  the  power  were  genuine,  Cox  might  put  an  end  to 
it  without  any  expense  or  trouble ;  but  he  disavowed  it 
altogether;  and  the  letter  sent  by  him  to  the  Accountant- 
General  of  the  Bank,  giving  him  notice  that  he  had  exe- 
cuted no  such  instrument,  was  not  only  a  countermand 
of  the  authority  of  Underbill,  but  operated  as  a  -distinct 
and  sufficient  revocation  of  the  power.    According  to 
the  uniform  practice  at  the  Bank,  with  regard  to  instra- 

(«)  2  Roll.  Ab.  fol.  11,  (it.  Feoffment  (Z).  pi.  2.— (4)  id.  fol.  12,  pi.  6. 
(c)  Id.  ibid.  pi.  7. 
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merits  of  this  description,  no  deed  of  revocation  is  ever  1823. 
required ;  but  the  acting  of  the  principal  is  always  con-  The  king 
sidered  a  sufficient  revocation ;  and  in  this  respect  the  w* 
custom  of  the  Bank  has  been  invariable  ever  since  its 
establishment.  Besides,  the  power  in  question  must  be 
taken  to  have  been  executed  according  to  the  existing 
practice ;  and  if  so,  it  may  be  defeated  either  with  or  with- 
out deed.  If  a  broker,  about  to  leave  the  country,  having 
a  power  to  sell  or  transfer  stock,  were  to  go  to  the  Bank 
for  that  purpose,  and  the  principal  afterwards  interfered, 
and  desired  the  stock  not  to  be  transferred  or  sold,  the 
clerk  would  not  require  a  deed  under  seal  for  that  pur- 
pose :  and  if  a  transfer  was  made  after  such  a  notice  or 
communication,  the  Bank  would  be  liable  to  an  action. 
With  respect  to  the  covenant  contained  in  the  power,  by 
which  the  parties  granting  it,  stipulated  that  their  repre- 
sentatives should  allow  and  confirm  whatever  might  be 
done  by  their  attorney  after  their  deaths,  as  far  as  the  Bank 
was  concerned,  unless  notice  thereof  had  been  previously 
given,  it  must  proceed  on  the  supposition  that  the  power 
was  a  valid  and  sufficient  instrument  at  the  time  of  their 
decease;  and  that  it  had  never  been  revoked  or  counter- 
manded. The  death  of  the  parties  rested  on  a  contin- 
gency ;  and  it  is  doubtful  whether  it  would  be  beneficial 
to  them  that  the  power  should  continue  until  that  event 
took  place  or  not.  In  Res  v.  Rhodesia),  the  proprietor  of 
the  stock  was  an  interested  witness,  as  it  had  been  trans- 
ferred ;  and  it  has  been  usual  for  the  Bank  since  that 
time  to  put  the  proprietor,  or  holder,  in  the  same  situa- 
tion, by  replacing  an  equal  quantity  of  stock  in  his 
name,  and  thereby  restore  his  competency,  so  that  he 
might  be  examined  as  a  witness.  Here,  if  the  fraud  had 
succeeded,  the  Bank  would  be  the  only  persons  affected 
by  the  loss ;  and  they  would  have  caused  the  amount  of 

(«)  2  Stm.  726. 
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UK?-  stock  sold  ant  to  be  replaced  in  the  otme  of  Cos,  so  as 
Tmx  KiNt  to  destroy  any  interest  he  might  have  in  proving  tin 
Wai'v.  instrument  under  which  it  was  sold  to  be  a  forgery,  and 
be  would  have  sustained  no  injury  by  the  sale.  But  here 
the  stock  has  not  been  transferred  or  sold,  and  the  Bank 
actually  refused  to  allow  the  sale  under  the  power,  before 
tJbey  had  any  oonmoxtication  from  Cox  on  the  subject, 
as  it  appeared  to  be  an  instrument  of  a  suspicions  na- 
ture; and  the  letter  written  by  him  was  tantamount  to 
a  revocation,  which  is  never  required  to  possess  the  for- 
malities  and  technicalities  of  a  deed. 

Mr.  Campbell  in  reply.  There  would  have  been  no 
difficulty  whatever  for  Mr-  Cex  to  have  executed  a  re* 
vocation  of  the  power  by  deed  prevfcms  to  his  examina- 
tion at  the  trial ;  and  as  he  did  nek,  he  was  not  a  compe- 
tent witness  for  the  prosecution.  Although  h  has 
been  said,  that  the  exclusion  of  witnesses  in  a  case  of 
forgery  is  an  anomaly  which  ought  not  to  be  extended, 
stiH  if  a  witness  has  any  interest  at  the  time  of  his  exa- 
mination, and  even  a  contingent  interest  is  sufficient, 
be  cannot  be  examined  to  prove  that  an  instrument  is 
forged*  Whether  the  stock  in  question  bad  been  trans- 
feited  or  not,  the  power  was  still  in  existence,  and 
migbt  have  been  acted  on  until  the  guilt  of  the  prisoner 
was  established  $  mid  if  it  had  been  transferred,  Rkodeft 
case  is  an  express  authority  to  shew  that  Cox  eonM  net 
be  a  competent  witness^  At  sill  events  he  would  bo  lia- 
ble to  a  HB  in  equity,  as  weH  as  other  inconveniences. 
Still,  hewever,  it  has  been  said,  that  he  has  been  guilty 
of  no  breach  of  trot*,  as  the  instrument  was  not  genome, 
nor  was  it  executed  with  his  knowledge  or  consent :  but 
by  the  tems  of  the  will  of  Fitchew,  Mrs.  JF.  had  a  life 
interest  in  the  stock,  and  if  ft  had  been  sold  out  be 
would  clearly  have  been  liable  to  her,  as  he  being  a 
mere  co-trustee  with  the  prisoner,  had  no  power  to  sell 
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out  until  after  her  death.  He  therefore  was  interested  1923. 
in  proving  the  power  to  be  a  forgery  at  the  time  of  his  TasKiwo 
examination.  As  to  the  nature  of  the  attestation  of  the  w*lT 
signature  of  the  principals,  as  required  by  die  statute 
5ft  Geo.  S.  c,  24,  it  appears  to  be  inapplicable  to  the  pre- 
sent question,  as  Cos  said  that  he  had  never  executed 
the  instrument ;  bat  if  be  had  signed  his  name  to  it>  and 
issued  i^  he  could  not  afterwards  object  to  it,  or  contest 
its  validity,  and  the  Bank  would  be  compellable  to  trans- 
fer or  sett  the  stock  without  the  formal  attestation  of 
two  witnesses  to  bis  rignatare :  he  therefore  had  an  ftf 
terat  in  its  detraction.  So,  if  a  revocation  were  neces- 
sary, he  would  clearly  be  put  to  a  pecuniary  expenee  ? 
and  the  legislature  did  not  consider  the  purposes  to 
which  instruments  of  this  description  were  to  be  applied ; 
and  in  order  to  tender  them  vaK4>  they  matt  have  the 
necessary  stamps  impressed  oa  them.  Io<*der  to  shew 
that  a  revocation  was  requisite,  the  mstnune&t  io  <pieB-» 
tion  was  not  a  mere  letter  of  attorney,  far  it  was  treated 
as  a  deed  tbrovghe«t  the  wfcofe  of  the  indictment  {a%  and 
it  did  more  than  simply  invest  the  broker  witlh  a  power 
fce>  seH  or  transfer  the  atoek,  as  it  bound  the  representa- 
tives of  the  gmotcus,  so  far  as  the  Bank  was  concerned. 
It  is  clear,  that  an  estate  at  will  may  be  determined  by 
the  act  cf  the  lessor  without  deed;  so  a  tenancy -from 
year  to  year  amy  be  determined  by  a  notice  to  quit, 
which  need  not  be  under  sea*,  although  the  original 
lease  was  by  deed;  as  such  a  notice  wonM  amount  io  a 
legal  determination  of  the  estate,  without  requiring  any 
revocation  of  the  lease.  And  in  the  ease  of  a  will,  which 
might  be  revocable  by  parol  before  the  passing  of  Ae 

(a)  The  fir*  soul  changed  the  prissaer  witk  uttering  sod  ynMMringas 
true  a  certain  forged  and  counterfeited  deed,  knowing  it  to  be  forged,  (the 
tenor  of  which  was  set  forth),  with  intention  to  defraud  the  Goternor  and 
Company  of  the  Bank  of  England.  The  second  charged  him  with  disposing 
of  and  putting  away  the  said  deed,  knowing  it  to  be  forged,  with  the.Kke 
intent ;  and  the  third  and  fourth  charged  him  with  uttering  and  publishing, 
and  disposing  and  putting  away  the  (feed,  with  Intent  to  defraud  John  Cor. 
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1823.        statute  of  frauds,  it  might  be  placed  on  the  same  foot* 
Tub  Kino     *ng  *&  contracts  of  the  same  degree,  which  might  not 
Wait.       require  to  be  by  deed,  or  executed  under  seal.    As  to 
the  cases  of  feoffment,  the  letters  of  attorney  to  make  li- 
very of  seisin  need  not  be  by  deed,  or  under  seal,  and 
they  may  consequently  be  discharged  by  the  act  or  will 
of  the  feoffor.    But  the  cases  of  submission  to  Arbitra- 
tion by  deed  are  conclusive  to  shew,  that  whenever  an 
authority  is  granted  under  seal,  it  cannot  be  revoked  but 
by  an  instrument  of  a  like  nature;  and  io  Vyuiarf$  case, 
the  whole  of  the  pleadings  are  set  out,  from  which  it  is 
manifest,  that  the  revocation  was  by  deed  and  sealed; 
and  although  it  has  been  said,  that  a  submission  arises 
on  a  contract  between  two  parties,  still  it  cannot  be 
.    abrogated  by  a  mere  notice  from  one  of  them ;  and  the 
arbitrator  stands  in  the  situation  of  a  perscta  having 
power  and  authority  to  act  for  both,  ufttil' such  authority 
be  duly  and  formally  countermanded  by  deed.    Here, 
although  it  appears  to  be  the  practice  of  the  Bank  not  to 
require  a  deed  of  revocation  in  cases  of  this  description, 
still,  however  inconvenient  it  may  be,  if  die  law  requires 
it,  it  must  be  adhered  to,  and  cannot  be  controlled  by 
such  a  custom :  and  if  a  person  give  a  letter  of  attorney 
to  another,  whom  he  afterwards  discovers  not  to  be 
trust-worthy,  he  may  easily  revoke  it,  and  give  the  Bank 
notice  that  he  has  done  so  $  and  the  deed  of  revocation 
might  be  executed  in  a  minute,  and  without  much  trou- 
ble or  inconvenience.    On  the  whole,  there/ore,  as  the 
power  in  question  had  not  been  duly  or  legally  revoked 
when  Cos  was  called  as  a  witness,,  he  ought  not  to  have 
been  examined ;  and  even  if  such  revocation  were  not 
necessary,  he  had  an  interest  in  shewing  that  the  power 
was  a  forgery,  and  he  was  therefore  an  incompetent  wit- 
ness to  prove  that  it  was  not  his  deed. 

The  Judges  delivered  no  opinion  publicly,  but  the 
prisoner  was  afterwards  executed  at  the  Old  Bailey. 
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1823. 


Es  parte  Shrrwood.  Friday, 

Jan.  Slit. 

Mr.  Serjeant  Taddy,  on  a  former  day,  obtained  a  rale  Where  an  at- 
niri,  that  the  applicant  might  be  re-admitted  an  attorney  rif^  £1*1799 
of  this  Court  upon  payment  of  a  nominal  fine,  and  with-  ^re8?fjJ7 
oat  giving  a  Term's  notice ;  on  affidavits,  which  stated  certificates  to 
that  he  was  duly  admitted  an  attorney  of  the  Court  of  „ot  renewtfctni 
Kings  Bench  in  Michaelma*  Term,  1797,  and  of  this  ^J*^J^* 
Court  in  Trinity  Term,  1799;  and  that  from  the  time  of  on  account  of 

hi*  having  been 

his  first  admission  in  1797,  to  the  year  1813  inclusive,  he  employed  as  a 
regularly  obtained  his  annual  certificates,  the  last  of  ^JS^tan^ 
which  would  not  expire  until  the  1st  November,  1814;  *»**  conntiy, 

"ADO  P6*^Oflftw 

that  he  ceased  to  renew  his  certificates  for  the  years  mencedprac- 
1814  and  1815,  on  account  of  his  having  been  employed  own^ccount  in 
as  a  managing  clerk  to  an  attorney  in  the  country,  by  ^t70£jJJ^J 
which  alone  he  was  prevented  from  practising  for  his  hia  certificate 
own  advantage,  and  not  from  any  desire  to  defraud  the  re-  Court  allowed 
venue,  nor  on  account  of  any  threat,  fear,  or  apprehension  Snrftted^r" 
of  any  application  or  motion  being  made  to  this  or  any  '■JJJJfani1 
other  Court  against  him :  that  in  January,  18 17,  he  re-  and  the  duty 
commenced  practising  as  an  attorney  on  his  own  ac-  jean  in  which 
count,  having  first  regularly  obtained  his  certificate  for  JJ^JJJm, 
the  year  1816,  from  which  time  to  the  present  he  had  certificate*, 
regularly  obtained  his  certificates ;  and  that  he  had  not 
incurred  any  penalty  by  practising  as  an  attorney  during 
the  time  be  was  so  uncertificated ;  and  that  during  such 
time  he  wholly  abstained  from  practising  as  an  attorney 
for  his  own  benefit  or  profit,  but  was  engaged  solely  as  a 
clerk  to  the  person  by  whom  he  was  employed.    It  was 
also  sworn,  that  notice  of  this  application  had  been 
served  on  the  solicitor  to  the  Commissioners  of  the 
Stamp  Office,  and  that  no  objection  had  been  made  on 
his  part. 


vol.  vii.  2  k 
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1823.  The  learned  Serjeanl  submitted,  that  under  the  provi- 

Ex paru  8*on  contained  in  the  37  Geo-  3,  c.  90, 8.31,  Mr.  Sherwood 
Sherwood,  j^g^  ^  re-admitted  on  payment  of  the  duty  accrued 
since  the  last  certificate  obtained  by  him,  and  such  fur- 
ther sum,  by  way  of  penalty,  as  the  Court  should  think 
fit  to  direct :  that  the  only  doubt  as  to  the  terms  of  the 
admission  arose  on  the  case  of  Ex  parte  McAoioi(fl), 
where  Lord  Chief  Justice  Gibbs  observed,  "  that  the  fear 
was,  that  as  the  applicant  had  been  admitted,  and  as  no 
certificate  was  taken  out  within  that  year,  that  admis- 
sion might  be  void ;  and  that  if  a  gentleman  neglect  to 
take  out  a  certificate  within  the  year,  his  admissioa 
would  be  void,  whether  he  practised  or  not ;  for  that 
the  act  which  required  the  certificate  to  be  taken  oat, 
contained  no  such  qualification." 

but  the  Court  referred  to  the  case  of  Ex  parte  Cum- 
ningham  (6),  where  an  attorney  was  re-admitted  on  pay- 
ment of  a  nominal  fine,  and  without  the  arrears  of  duty, 
after  he  had  ceased  to  practise  six  years,  on  an  affidavit 
explaining  the  circumstances  under  which  he  had  dis- 
continued to  practise ;  and  they  ordered  the  re-admission 
to  be  allowed,  on  payment  of  the  usual  nominal  fine  of 
six  shillings  and  eight-pence ;  and  subject  to  the  pay- 
ment of  that  sum  and  of  the  duty  for  the  two  years  hi 
which  Mr.  Sherwood  had  not  taken  out  his  certificate, 
the  application  was 

Granted. 

(a)  2  March,  123.    S.  C.  6  Taunt.  408.  ■    (*)  Ann,  ptge 410. 
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1MB, 


Ex  parte  Maliphakt,  Friday, 

Jan.  3)bL 

Ms.  Serjeant  Faugkan,  on  a  former  day  in  this  Term,  So  •&  attorney 
moved  that  the  applicant  might  foe  re-admitted  an  attar-  mjtted^n'^y- 
ney  of  this  Conrt  without  payment  of  arrears  of  duty  or  JJjjJJ^J  "^ 
fine;  on  an  affidavit,  which  stated  that  about  the  latter  where  he  W 
end  of  1619,  he  became  afflicted  with  illness,  Which  fen*  pnefee  onsc- 
dered  him  wholly  unfit  for  any  kind  of  bnsine** ;  in  eon-  £2^°' * 
sequence  of  which,  about  the  latter  end  of  1890,  he  left 
London,  where  he  had  formerly  practised,  for  Wales,  where 
be  remained  for  the  benefitpf  his  health  until  December  last. 
That  in  consequence  of  his  indisposition,  and  absence 
from  London,  he  omitted  to  take  out  his  certificate  for 
the  year  1822 ;  and  that  he  had  not,  since  the  expiration 
of  his  last  certificate,  which  expired  in  November,  1821, 
either  in  his  own  name  of  in  the  name  of  any  other  per- 
sona or  persons,  sued  out  any  writ  or  process,  or  com- 
menced, ptosecuted,  carried  on,  or  defended  any  action 
or  suit,  or  any  other  proceeding,  in  any  of  thfc  Codrts  of 
law  cfr  equity,  for  or  in  expectation  of  any  given  fee  *r 
rewttrd. 

The  Court,  considering  the  affidavit  sufficient,  the 
re-admission  Was  allowed,  on  payment  of  the  nominal 
fine. 


**« 


Fridmy, 
Jan.31tt 


The  Court  will 
not  direct  an 
attorney's  bill 
to  be  referred 
fo  taxation  af- 
ter |>aymeiit, 
unless  it  can  be 
impeached  on 
the  grounds  of 
grots  over- 
charge, frauds 
or  mistake, 
or  some  speci- 
fic charge, 
which  must  be 
distinctly 
pointed  oat, 
and  although 
the  application 
was  made  by  a 
softs' cue  tort, 
who  had  a  di- 
rect interest  in 
the  subject 
matter  for 
which  the  ex* 
pencesinthe 
bill  were  incur- 
red, yet  it  har- 
ngbeenpre- 
Yioualy  paid  by 
the  representa- 
tire  of  a  sur- 
viving trustee, 
acting  under  a 
deed  of  trust  for 
sale,-—tbe 
Court  refused 
to  interfere. 


CASKS  IN  HILARY  TBRM, 


Wilkinson,  Demandant ;  George  Foster  and  Robert 
Foster,  Vouchees. 

Mb.  Serjeant  Huttock,  in  the  last  Term,  obtained  a  rale 
on  the  part  of  a  Mr.  Capes,  an  attorney  of  this  Court, 
calling  on  the  vouchees  to  shew  cause  why  an  order  of 
Mr.  Justice  Park,  bearing  date  the  1 1  th  November,  1892, 
made  for  referring  Copes'  bill  of  costs  to  the  ProthoDotary 
.  to  be  taxed,  and  which  order  had  been  subsequently  made 
a  rule  of  Court,  might  not  be  discharged,  and  all  pro- 
ceedings under  it  in  the  mean  time  be  stayed.  He 
founded  his  motion  on  an  affidavit,  which  stated,  that  the 
charges  in  the  bill  in  question  were  incurred  for  business 
donerelating  to  certain  freehold  estates,  belonging  to  both 
the  above  named  vouchees,  and  in  which  they  had  a  joint 
interest,  commencing  in  1809  and  ending  in  1812:  that 
previously  to  the  former  year,  the  vouchee  George  Foster 
had  conveyed  his  interest  in  the  estates  which  formed 
the  subject  of  the  recovery  in  question,  to  two  trustees, 
in  trust,  for  the  benefit  of  his  creditors ;  which  instrument, 
previously  to  suffering  the  recovery,  had,  in  part  execu- 
tion of  the  trusts  of  such  conveyance,  been  mortgaged 
by  the  trustees  for  securing  the  principal  sum  of  1500/. 
with  interest ;  and  that  the  recovery  so  far  as  related  to 
George  Foster  was  suffered  by  him  for  confirming  the 
mortgage  so  made  by  the  trustees,  who  were  accord- 
ingly made  parties  to,  and  executed  the  deed  for  mak- 
ing a  tenant  to  the  praecipe,  and  declaring  the  uses  of 
the  recovery :  and  that  -as  far  as  the  same  related  to 
Robert  Foster  it  was  suffered  by  him  for  confirming  an- 
other mortgage  made  by  him  to  the  same  mortgagees : 
that  the  recovery,  and  the  business  connected  therewith, 
comprised  in  the  bill  of  costs,  as  far  as  concerned  the  in- 
terest of  George  Foster,  was  done  and  transacted  by 
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Capes,  at  the  request  and  on  account  of  the  trustees,  and 
not  at  the  desire  of  George  Foster:  that  both  the  trus- 
tees being  dead,  the  trust  devolved  uj>on  the  son  and 
heir  of  the  survivor,  who  took  the  management  of  the 
trust :  that  on  the  purchase  monies  arising  from  the  sale 
of  the  share  of  George  Foster  in  the  mortgaged  estates 
being  paid,  the  bill  of  Capes,  in  which  the  expences  of 
suffering  the  recovery  were  charged,  was  delivered  to 
the  attorney  of  the  heir  of  such  surviving  trustee,  and  not 
to  George  Foster,  and  that  the  bill  was  approved  of  by 
the  former,  and  allowed  on  the  27th  December,  1821,  and 
paid  accordingly : — and  that  the  order  for  referring  it  to 
the  Prothoootary  for  taxation  was  not  applied  for  under 
any  authority  from  the  heir  of  such  surviving  trustee  or 
his  attorney. 


1823. 

Wilkinson, 

Demandant, 

Foster, 

Vouchee, 


Mr.  Serjeant  Vaughan  now  shewed  cause,  and  submit- 
ted, that  it  was  quite  clear  that  the  business  was  done 
by  Capes  for  the  vouchees  jointly,  as  his  bill  was  head- 
ed in  their  joint  names  :  that  with  respect  to  the  deed 
of  trust  executed  by  George  Foster,  it  contained  no  re- 
lease from  his  creditors ;  and  although  the  heir  of  the 
surviving  trustee  approved  of  and  paid  such  bill,  still  that 
he  had  acted  improperly  in  so  doing,  and  in  negligence  of 
the  trus  t  reposed  in  him.  In  Hazard  v.  Lane(a)  Lord  Eldon 
said,  that  "  in  any  case,  he  could  not  have  held  a  release 
to  executors  as  entitled  to  consideration  against  the  right 
of  a  party  to  have  his  costs  taxed  under  the  statute 
2  Geo.  2,  c.  23,  s.  23 :  and  that  the  cestuis  que  trust,  whose 
funds  were  to  bear  the  whole  expences  of  the  suit,  had 
a  right  to  make  use  of  the  name  of  their  trustees  and 
executors,  (giving  them  proper  indemnity,)  to  obtain  a 
taxation  of  the  solicitor's  bill/'  That  principle  is  applic- 
able to  the  present  case,  and  must  be  adopted  as  far 


(a)  3Meriv.  291. 


m 
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16*3. 


Demandant, 
Fosrtf»? 

VOOCDM* 


fis  regards  the  vouchee  George  Foster,  as  the  cet/»i  fv* 
trust,  as  he  baa  a  direct  interest  in  the  subject  matter  for 
which  the  expencea  in  Cwpes's  bill  were  incurred. 

Lord  Chief  Justice  Dauas.  I  am  of  opinion  that  there 
is  no  grourid  whatever  for  referring  this  bill  for  taxation  : 
if  there  be  any  ground  to  impeach  the  conduct  of  the  heir 
and  representative  of  the  surviving  trustee,  an  applica- 
tion most  be  made  elsewhere*  It  is  true,  that  he  should 
have  used  doe  caution  before  the  bill  was  paid  and  set- 
-  tied ;  but  the  party  applying  to  have  it  afterwards  taxed 
must  shew  some  specific  ground  to  impeach  the  bill, 
either  by  fraud,  mistake,  some  gross  overcharge,  pr  a 
particular  charge  requiring  its  retision ;  apd  here  it 
appears  that  Mr.  Capes  dealt  with  the  attorney  I*  the 
heir  of  the  surviving  trustee,  who  approved  of  the  billon 
his  behalf.  ' 

Mr.  Justice  Park.— It  has  been  settled  ever  since  the 
time  of  Lord  Mansfield,  that  when  an  attorney's  biH  of 
costs  has  been  paid  and  settled,  it  cannot  be  referred  to 
taxation  as  a  matter  of  course,  unless  some  specific 
ground  be  laid  on  which  it  may  be  impeached*  If  this 
application  were  granted,  it  is  impossible  to  say  where 
such  a  practice  might  end ;  and  it  would  place  an  attor- 
ney in  a  most  unprecedented  situation,  if  his  bill  coqld  be 
referred  to  taxation  after  it  had  been  settled  and  paid j 
and  more  particularly  so,  in  a  case  where  more  tfrap  a  year 
has  elapsed  before  the  application  was  made. 


Mr.  Justice  Bu*nouap*<-It  appears  that  the  heir  of 
the  surviving  trustee  had  power  to  act  under  the  trust 
deed ;  and  as  th$  bill  in  questiop  wap  delivered  to  his  attor- 
ney, and  approved  of  by  him  on  behalf  of  such  heir,  I 
think  there  is  no  ground  whatever  to  induce  the  Court  to 
interfere,  by  ordering  it  to  be  now  referred  to  taxation. 
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The  rule  for  discharging  the  order  for  that  purpose  must        1823. 
therefore  be  made  WilitnrtoN, 

Absolute  (a).  Fom?,' 

Vouched 

(4  So  In  PtenderUatk  v.  Fryer,  3V«,&  Bern.  175,  the  Court  of  OM»- 
twj  wps^  npt  direct  U&e  taxation  of  a  solictor9*  bill,  after  payment  and 
long  acquiescence,  unless  there  were  very  gross  charges  distinctly  pointed 
oat;  and  therefore  where  a  bond  was  grten,  and  the  money  paid  under  a 
judfment  upon  a  verdict  pMantipn  was  refused,  although  there  were  im- 
proper charpes,  buj  not  amounting  to  fraud. 


I}ayi9  v.  Norton.  Friday, 

Jan.  31sL 
jVlR,  Serjeant  Hullock,  in  the  last  Term,  obtained  a  rule^  Where  the 
catying  on  the  plaintiff  to  shew  caqse  why  thp  writ  of  Sesutriiysued 
execution  which  had  beep  issued  in  this  cause,  and  alj  SJJ^«^S£ 
the  subsequent  proceedings  taken  thereon,  should  not  be  ment  on  a  war- 
set  ^sidp  for  irregularity,  with  costs  j  pn  the  gr>oun<l  th^t  ney,  ajferf 
jud^nient  had  b^en  signed,  and  a  writ  of  jkrifacia*  sued  {^^tnt* 
oflt  thereon  softer  p,  jcirffafias  had  been  issued  into  London^  »fter  t**1*^ 
of  which  the  defendant  had  no  personal  notice  or  service!  must  recite  the 

.     .  r  .,     .!*     ■>•  ...      .  ,.  ■*     .«.  Y  y    V      ...  ....   ^.^gnd 

the  Court  set 

Mf.  Sfegsant  Toddy  now  ?h?w$d  par^e,  ipten  *e  **?**  cutto^nd- 
^PWW*  9R  affidavit  tq  >e  04  fplloijrs :  }k.Zff*L* 

In  January,  188,1*  the  defendant  executed  a  warrant  of  the  defend - 
of  attorney,  wjth  9  defeasance  for  securing  to  the  plain-  £££>  bring  no" 
tiff  thp  sum  qf  (58/.  ^t.  5d.  with  jpterest,  by  monthly  Mtlon' 
instalments  of  H.  until  the  yrbole  auiount  should  be  paid, 
wij,h  liberty  for  the  plaintiff  }o  enker  up  judgment  at  hi? 
dispretign ;  but  no  execution  was  to  issue,  unless  default 
should  be  rnade  in,  one  or  more  Instalments ;  in  wtiich  case, 
t^e  plain  ti^  \vas  to  be  at  further  liberty  tq  issue  execu,- 
tipn,  qnd  levy  fpr  th,e  whole  $ujn  tl^en  remaining  due  pnfl 
unpaid*    The  first  instalment  having  become  due,  pur- 
suant to  the  terms  of  the  defeasance,  and  being  unpaid 
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1833.  die  plaintiff  entered  up  judgment  on  the  fclst  February, 
^Ssxu  ,M  1>  and  ***  arrangement  was  afterwards  entered  inta^bj 
■J  .  which  the  defendant  was  given  further  time  for  payment, 
and  it  was  agreed  that  no  execution  should  then  issue. 
The  instalments  were  afterwards  paid  down  to  the  IQth 
June,  I8$£,  when,  the  defendant  having  ceased  to  make 
any  further  payments,  the  plaintiff,  on  the  30th  October 
following,  caused  a  writ  of  scire  facias  to  be  issued,  direct- 
ed to  the  sheriffs  of  London,  for  the  purpose  of  reviving  the 
judgment  entered  up  on  the  warrant  of  attorney ;  which 
scire  facias  was  tested  on  the  96th  June,  and  lodged  in  the 
secondary's  office  on  the  fid  November  last,  returnable  on 
the  morrow  of  All  Souls,  being  the  3d  of  that  month- 
On  that  writ,  the  sheriffs  returned  nikil,  and  a  rule  to  ap- 
pear was  duly  and  regularly  given  on  the  6th*  After  the 
return  of  the  scire  facias,  an  alias  scire  facias  was  issued 
(viz*  on  the  6th  November),  and  lodged  in  the  secondary's 
office,  returnable  on  the  morrow  of  St.  Martin  (being 
the  12th  November)  \  and  on  the  day  following,  a  rule  to 
appear  to  the  writ  of  alias  was  duly  and  regularly  entered 
at  the  prothonotary's  office.  On  the  40th  November,  no 
appearance  having  been  entered  to  either  of  the  writs  of 
scire  facias,  the  plaintiff  signed  judgment  thereon,  and 
on  the  22d  issued  a  Writ  of  fieri  facias  in  the  usual 
form,  for  levying  the  balance  then  due  to  him  from  the 
defendant.— Under  these  circumstances,  the  learned  Ser- 
jeant submitted,  that  the  execution  had  been  regularly 
issued.  By  the  terms  of  the  defeazance,  the  plaintiff 
merely  undertook  to  forego  execution,  unless  default 
should  be  made  in  the  payment  of  one  or  more  of  the 
instalments,  in  which  case  he  might  levy  for  the  whole 
sum  then  remaining  due ;  and  as  the  instalments  had  been 
paid  to  the  igth  June  last,  there  was,  in  point  of  fact,  no 
necessity  whatever  for  any  scire  facias  to  have  been  issued; 
and  if  so,  the  question,  as  to  whether  personal  notice  was 
required  to  be  given  to  the  defendant,  falls  to  the  ground ; 
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and  the  fieri  facias,  under  which  the  execution  was  taken  1823. 
oat,  being  in  the  ordinary  form,  it  most  be  taken  to  refer 
to  the  original  judgment,  and  not  to  that  on  the  scire 
facias ;  and  more  particularly  so,  as  the  latter  writs  were 
not  even  mentioned,  or  adverted  to  therein.  At  all 
events,  the  defendant  was  not  entitled  to  any  notice  of 
the  wriU  of  scire  Jacias  by  the  sheriffs  to  whom  they  were 
directed ;  for  if  a  judgment  be  under  seven  years  old,  the 
plaintiff  may  sue  out  a  scire  facias  as  a  matter  of  course, 
and  there  is  no  occasion  to  serve  it  on  the  defendant  (a). 
Besides,  by  the  practice  of  this  Court,  if  a  scire  facias  be 
sued  out  on  a  judgment  for  debt  and  damages  against 
the  defendant  himself,  who  was  party  and  privy  to  the 
judgment,  and  the  sheriff  returns  nihil,  and  the  defendant 
makes  default ;  there  shall  ^>e  judgment  against  him  with- 
out awarding  a  second  scire  facias  (b) ;  and  in  such  a 
case  there  is  no  occasion  to  serve  the  first  on  the  defend- . 
ant  Therefore,  quacunque  tia  dat&,  the  execution  in 
this  case  has  been  regular,  and  cannot  be  set  aside ;  and 
more  particularly  so,  as  the  defendant  caused  no  appear- 
ance to  be  entered  either  to  the  writ  of scire  facias  or  the 
alias;  and  a  return  of  two  nihil*,  is,  at  all  events,  equi- 
valent to  notice. 

Mr.  Serjeant  Hullock,  in  support  of  the  rule.  Although 
the  original  judgment  continued  in  force  by  the  payment 
of  the  instalments  by  the  defendant  to  the  month  of 
June  last,  still  the  plaintiff  had  thought  proper  to  pro- 
ceed by  scire  facias,  under  which  he  obtained  a  fresh 
judgment,  which  formed  the  basis  of  the  present  execu- 
tion. That  second  judgment  was  not  only  unnecessary 
and  irregular,  but  as  the  fieri  facias  issued  under  it  was 
founded  on  the  two  writs  of  scire  facias,  it  should  either 

(«)  Sec  Impey'i  Practice  C.  P.  6th  edit-  i66.* 
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1893.        have  referred  to,  or  recited  those  writs ;  bqt  a£  it  is  in 
^m        the  common  form,  the  eacecfltion  is  irregular*  and  $*  onpt 

Norxok.      *W*M- 

Pet  Ctina*i.~The,original  judgment  of  theft  1  at  February, 
1821,  was  waived  or  suspended  bj  the  plaintiff,  on  his  caus* 
ing  the  write  of  scire  facias  to  be  sued  out  to  revive  it 
That,  in  point  of  fact,  was  unnecessary,  aa  the  defendant 
did  not  make  default  iq  payment  of  the  instalments  until 
the  month  of  JuHe  last :  and  in  Scott  vJVhatky(a)f  where 
judgment  was  entered  on  a  bond  to  secure  the  quertedy 
payment  of  an  annuity,  add  ajfcri  faeuu  having  issued  for 
the  arrears,  of  the  last  half  year  ;-rrit  tva*  held  thftt  a  second 
^eri  facias  might  be  token  wit  for  the  next  quarter,  with- 
out reviving  the  judgment  by  qtr*  fewat.  Hete  then* 
were  |wq  distinct  and  separate  judgments,  aftd  the  fid 
facias  should  hav$  been  adapted  to  that  oni  wbteh  the 
execution  n  founded ;  and  as  it  was  sue4  oat  in  the  cam* 
Aran  form  it  is  Clearly  iitegujar,  as  it  is  impossible  to 
ascertain  toi  which  judgment  it  refers.  The  execution 
must  be  therefore  set  aside ;  hut  on  thte  terms  of  the  de+ 
fendaut  bringing  no  action :  and,  autyect  to  this  quali- 
fication, the  rale  was  made 

Absolute  (4). 

(«)  lHes.Bls.m. 
{b\  ^Vhcre  Judgment  is  entered  up  on  a  warrant  of  aftoroej^  it  ^  np^  frifh- 
•  in  the  statute  8  &  9  Will.  3,  c  11,8.  8 ;  it  seem*,  therefore,  unnecessary  fo 
proceed  by  §die  facUn  under  that  statute,  for  subsequent  arrears  or  instil- 
Ifcuitt    Set4*f*#^*J/<prm3T«^ 

74}  and  JTmimfry  t.  Jfefoi,  *  Tannt.?64.    See  also  IWa  practice,  7th 
edit.  604— 1142. 


IN  THE  THIRD  AJfD  FOURTH  TBABS  OF  GEO.  tV. 

1823, 


WeLLARD  t;.  MOSS.  Saturday, 

Feb.  1st. 

This  was  an  action  of  debt,  brought  by  the  plain  tiff  to  The  statute 
recover  the  sum  of  363/.  6s.  6d.  for  money  prid  by  him  t?m,'?.'\6, 
for  the  defendant,  and  for  money  had  and  received  by  SJSde^i^111" 
the  defendant  tp  this  plaintiff's  use.      Jhe  defendant  chief  on  foreign 
pleaded,  first,  nil  debet;  on  which  issue  was  joined*.  mote  petty  ST 
Secondly,  a  setoff;  to  which  the  plaintiff  replied  the  ^E^e^ 
statute  of  limitations,  on  which  issue  was  joined.    And,  of  lieutenant, 
lastly,  the  statute  of  limitations;  on  which  iqsue  ?pas  geon,  boat- 
also  joined.  1&X*. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  fon?  ,aboat- 

'    *  .  '    •     '  *  '  swain  8  mate 

Dallas,  at  Westminster,  at  the  Sittings  afyfr  Hilary  Term,  wm  appointed 
I8«fc,  a  verdict  was  found  for  the  defendant,  pubject  to  J^Sf  Gf  * 
the  ppinioq  of  the  Court  on  tfie  following  case  tr-  OT&"retiirnd 

The  plaintiff's  case  cpnsisfcd  of  proof  of  an  admission  medeanassign- 
by  the  defendant,  that  he  had  received  for  the  plaintjff,  priie-money  to 
of  on  his  account,  the  several  swns  of  168/.  18*.—123/.  f^?^^ 
17*.  6rf<— and  80/.  1 U».  for  the  whole  amount  of  which  <>f  **»  ■■»*- 

DoaiQ,  confirm* 

thiq  action  was  brought.    In  answer  to  the  c}aim  as  to  fog  that  ap- 
the  said  sum  of  165/.  18s.  evidence  was,  pffered  and  re-  fa$ffi™ 
ceived,  that  on  the  10th  October,  1813,  an  account  was  ^LAattibe 
submitted  to  the  plaintiff,  containing  a  statement  of  sums  gaintur  must 
advanced  to,  and  of  disbursements  made  for  him  by  the  have  been  ic- 
defendant,  in  the  whole  ampuntipg  to  160/. ;  at  the  foot  f^!fS^ 
of  which  account  were  the  following  words  :— •'  I  ac-  *«Me,  »d 

might  assign 

knpw)edge  the  abpye  accoupt  freipg  correct,  and  am  prize-money 
fully  satisfied  therewith."    The  plaintiff  signed  this  ac-  ^Sue^to^ 
cpunt,  but  it  wajj  got  stamped,  with  a  receipt,  or  any  j^"fcj|£ 
other  stamp.    The  said  sum  of  \Q3l.  |8s,  had  been,  re-  "wain,  when 

due,  without 
being  subject  to  the  restrictions  of  the  45  Geo.  3,  c  72, 8.92,  by  which  petty  officers 
and  seamen  are  restricted  from  the  assignment  of  their  prize-money. 

A  written  acknowledgment  at  the  foot  of  an  account,  stating  Unit  such  account  is 
correct^  may  be  given  in  evidence,  without  ft  receipt  stamp. 


Moss. 
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1823.  ceivcd  by  the  defendant,  by  virtue  of  a  power  of  attorney 
WEI.LARD  from  the  plaintiff  to  the  defendant,  empowering  the  latter 
to  receive  the  plaintiff's  wages  as  they  became  due  to  him, 
as  acting  boatswain  of  his  Majesty's  ship  Bucephalus. 

The  defendant  farther  gave  in  evidence,  to  meet  this 
demand  of  163/.  18*.,  a  debt  of  7/.  and  upwards,  from  the 
plaintiff  to  him,  not  included  in  the  above  acknowledged 
account,  for  money  lent  and  advanced,  and  for  goods 
sold  and  delivered.  Subsequent  to  this  acknowledgment, 
viz.  on  the  16th  October,  1813,  an  indenture  or  deed  of 
assignment  of  the  prize-money  to  which  the  plaintiff  was 
entitled  for  his  services  on  board  the  said  ship,  in  respect 
of  the  captures  of  the  island  of  Java,  Batavia,  and  the 
Palambang,  was  executed  by  the  plaintiff  to  the  defend- 
ant, bearing  date  on  that  day,  in  consideration  of  the 
sum  of  100i.  At  the  time  of  signing  the  said  deed  of  as- 
signment the  plaintiff  was  acting  boatswain  of  the  Bu- 
cephalus (but  without  an  Admiralty  warrant),  and  was 
then  on  board  that  ship.  The  plaintiff  was  proved  to 
have  been  boatswain's  mate  on  board  the  said  ship,  from 
the  17th  March,  1809,  to  the  18th  January,  1811,  when  he 
was  appointed  acting  boatswain  of  the  said  ship,  and  so  re- 
mained on  board  as  acting  boatswain  until  and  at  the  time 
of  the  execution  of  the  said  deed  of  assignment:  but  the 
warrant  of  the  Navy  Board,  confirming  the  plaintiff  boat- 
swain of  the  Bucephalus,  was  not  signed  until  the  26th 
October,  1813.  It  was  also  proved,  that  a  boatswain  so 
appointed  is  treated  as  such  as  to  pay  and  rank,  before 
the  date  of  the  warrant. 

The  defendant  received  two  payments  of  prize-money 
under  and  by  virtue  of  the  said  deed  of  assignment,  to 
which  the  plaintiff  had  become  entitled  as  acting  boat- 
swain of  the  said  ship ;  the  first  payment  being  1£5/.' 
17*.  6d.,  and  the  second  80/,  1  Is.,  making  altogether  the 
sum  of  204/.  Ss.6d. 

The  questions  for  the  opinion  of  the  Court  were, 
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whether  the  said  deed  of  assignment  was  void  in  law ;  or        1823. 
if  not  wholly  void,  whether  the  same  was  available  to     w^Zmld 
protect  the  defendant  in  the  receipt  of  any  sum  of  money  •• 

beyond  that  of  100/.,  being  the  consideration  money 
therein  mentioned? — and  whether  the  said  acknowledg- 
ment of  sums  received  ought  to  have  been  admitted  in 
evidence?  And  the  verdict  was  to  be  entered  for  the 
plaintiff,  or  was  to  stand  for  the  defendant,  as  the  Court 
should  be  of  opinion  that  the  plaintiff  was  or  was  not  en- 
titled to  recover  any  thing;  and  if  they  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  recover  any 
thing,  then  the  verdict  was  to  be  entered  for  such  sum  as 
the  Court  should  direct. 

The  case  now  came  on  for  argument,  when 

Mr.  Serjeant  Vaughau,  for  the  plaintiff,  submitted  in 
the  first  place,  that  the  acknowledgment  by  the  plain- 
tiff ought  not  to  have  been  received  in  evidence,  as  it 
amounted  to  an  acquittance  or  discharge ;  or,  at  all  events, 
it  was  an  acknowledgment  of  a  receipt  of  money  to  the 
amount  of  160/.,  and  therefore  required  a  receipt  stamp. 

-  In  Jacob  v.  Lindsay  (a),  where  the  plaintiff  entered  an 
account  in  writing,  of  goods  and  cash  furnished  to  the 
defendant  from  time  to  time,  each  page  of  which  was 
authenticated  by  the  defendant's  acknowledgment  in  writ- 
ing of  th£. receipt  of  the  contents;  it  was  held  that  such 
written  acknowledgment  could  not  be  given  in  evidence 
per  Me,  in  respect  to  the  cash  items  amounting  to  above 

-  forty  shillings  in  each  page,  for  want  of  a  receipt  stamp ; 
and  although  there  the  plaintiff  was  deemed  competent  to 
prove  that  upon  calling  over  each  article  to  the  defend* 
ant,  he  admitted  that  he  had  received  the  same,  and  that 
the  witness  might  refresh  his  memory  by  referring  to  the 

(«)  1  East,  460. 
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18#.        account ;— yet  that  ease  is  distinguishable  from  the  pre*- 
^^^     seat :  aa  there  the  parol  acknowledgment,  or  admfaaion 
*•  of  the  defendant  as  to  the  receipt  of  each  article,  was  of 

itself  sufficient,  without  the  production  of  the  book. 
Here,  however,  the  account  alone,  containing  the  ac- 
knowledgment at  the  foot*  and  the  plaintiff's  signature 
thereto,  was  the  only  evidence  oflfered  by  the  defendant; 
and  therefore  it  was  inadmissible,  unless  it  Were  properly 
stomped  as  a  receipt.  And  Lord  Kmyon,  in  Jactb  v. 
Lindsay,  said  (a),  that  "  if  the  book  had  been  tendered 
in  evidence,  with  the  defendant's  signature  thereto  as  a 
receipt,  or  if  his  adtnfesion  had  had  reference  to  the  ac- 
count so  signed,  certainly  it  could  not  have  been  given 
in  evidence ;  and  no  parol  evidence  could  have  been  re- 
ceived of  the  contents  of  the  writing."  And  Mr.  lat- 
tice Grose  observed,  "  the  evidence  was  not  offered  as 
evidence  of  a  receipt  $  but  the  evidence  was  of  a  verbal 
adinission  by  the  defendant,  of  his  having  had  certain 
articles  and  sums  of  money  from  the  plaintiff^  proved, 
not  by  the  signature  to  the  account,  but  by  the  testimony 
of  the  witness  to  whom  he  made  the  admission."  Here, 
however,  the  acknowledgment  was  only  proved  by  the 
plaintiff's  signature  to  the  account;  and  as  seamta  are 
frequently  expbsed  to  impositions*  the  plaintiff's  ofaum 
should  receive  a  liberal  construction.— Secondly,  with 
respect  to  the  deed  of  assignment  of  the  jpfeuse*money  by 
the  plaintiff,  it  was  either  void  altogether,  ok,  at  all 
evenJts*  can  only  he  deeihed  available  to  thle  defendant 
to  Che  extent  of  100/.,  being  the  consideration  mopey 
actually  paid  for  it.  By  the  first  prise  act,  viz.  the 
45  Qeo.  a>  c.  710,  s.  &i(i),  petty  officers  aad  seamen 

(*)lEast,46* 

(4)  Which,  after  reciting  "  that  petty  officers,  seamen,  marfaera,  aiul  •»!- 

diers  in  his  majesty's  naval  service  had  theretofore  been  in  many  inrtanm 

defrauded  of  their  prize  and  bounty  monies,  or  large  proportions  thereof,  in 

consequence  of  tfieur  having  iatBfcofid&illy,  and  without  sufficient  consider*- 
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are  restricted  from  assigning  prize-money,  unless  it  be  done        l823- 
according  to  the  regulations  and  restrictions  pointed  out     WfciUiu* 
by  that  section^  and  a  form  of  the  power  of  attorney  to        M*M, 
assign  thfe  same  is  there  given ;  and  a  boatbwaih  most  be 
considered  as  a  petty  officer  within  the  spirit  and  mean- 
ing of  that  act  And  although  by  the  49  Geo.  3.  c.  108,  s. 
6.  and  56  Geo.  3.  c.  GO,  s.  3&  (a),  boatswains  are  except- 
ed from  foiling  within  the  description  of  petty  officers, 

tioa  for  the  same,  executed  powers  6(  attorney  ind  trther  instruments,  fay 
which  they  had  transferred  their  interest  not  only  la  all  such  prise  and 
bounty  money,  which,  at  the  time  of  executing  such  powers  of  attorney 
or  Instruments,  might  hate  been  dne  to  them,  but  also  all  prise  and 
Immty  money  to  which  they  might  thereafter  become  entitled '  for  remedy 
thereof,  and  for  preventing  a  continuance  of  such  frauds  and  impositions,  it 
was  enacted,  that  all  shares  of  prize  and  bounty  money  due,  and  to  become 
doe,  to  petty  officers,  seamen,  mariners,  and  soldiers,  should  be  paid  by  the 
ageat  or  treasurer  of  Orteaatfca  HospHai,  or  his  deputy,  and  to*  clerk  of  the 
cheque  of  the  said  hospital,  or  his  chief  clerk,  to  the  persons  entitled  thereto} 
or  persons  authorised  by  any  order  to  receive  the  same,  which  order  should 
specify  the  name  of  the  particular  prise  or  prises  for  distribution  (should 
the  distribution  Ha  for  more  than  one  prise)*  of  if  the  capture  should  hare 
been  upon  the  land  of  the  place  or  fortress  out  of  which  the  prise-money  should 
hare  arisen,  together  with  the  name  of  his  majesty's  ship  or  vessel,  ships  or 
Fowls  of  war,  by  Which  such  {IrisVbr  prises  wfce  of  were  taken ;  and  should 
contain  a  fall  description  of  the.  feraoh  guring  su^  6rd^,  signad  fay  the  capV 
tain  and  one  other  signing  officer  of  the  ship  in  which  the  party  should  be 
then  serving ;  or  if  discharged  from  the  service,  then  that  such  order,  with 
such  description  Ms  before  mentioned,  stidufti  be  witnessed  by  the  minister 
and  churchwardens  of  the  parish  in  which  such  party  *ugfet  Gestae;  which 
order  being  admitted  and  paid,  should  remain  with  the  agent  or  agents  of  the 
treasurer  of  Greenwich  Hospital,  or  his  deputy  paying  the  same.'9 

(a)  Which,  after  reciting  that  "  doubts  had  arisen  as  to  the  persons  who 
came  within  the  description  of  petty  officers  and  others  in  his  majesty's  navy, 
and  non-commissioned  officers  of  marines,  within  the  provisions  of  tike  seve- 
ral acts  thereinbefore  recited ;  it  was  enacted,  that  '  all  and  every  part  of 
Abe  complement  of  every  ship,  in  his  majesty's  navy  should  bo,  and  were 
thereby  declared  to  be  petty  or  inferior  officers,  seamen,  nou-conniBsahMi- 
cd  officers  of  marines  onnartoe,  exeeptingaochms  were  rated  upon  ton  books 
x>f  such  ships  as  admirals  or  flag  officers,  and  their  secretaries,  captains', 
lieutenant*,  sub- lieutenants  >  maaters,«econd  masters  and  fOots,  physicians, 
surgeons,  a*eistat->surfeons>  chaplains,  boat$tu/tm,  garners,  carpenters 
and  pursers,  neld-officer*  of  marines,  captains,  captain-lieutenants  of  ma- 
rines, lieutenants,  and  quarter-masters  of  marines  :"  and  by  the  55  Geo.  3. 
jr.  60,  t.  33.  the  same  distinction  is  made  between  petty  and  other  officers. 


r. 
Mom. 
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1823.  yet  the  plaintiff  could  not  be  considered  even  as  a  boat* 
Wbll^u>  swain ;  for  alUdongh  be  was  deputed  to  that  sitoatioo, 
and  performed  his  duties  as  such,  yet  he  was  not  legally 
or  duly  appointed  until  he  received  his  confirmation  by 
the  warrant  of  tfce  Navy  Board  of  the  26th  Ociober,  1813, 
which  was  after  the  date  of  the  assignment*  He  could 
only  therefore  be  considered  as  a  petty  officer  until  the 
Admiralty  had  confirmed  his  appointment;  and  more 
particularly  so,  as  in  case  of  his  death,  his  widow  would 
not  be  entitled  to  a  premium  unless  the  warrant  had  been 
granted,  whereas  she  would  have  been,  had  his  appoint* 
ment  been  duly  confirmed  by  such  an  instrument.  Even 
however  if  the  plaintiff  can  be  taken  to  be  a  warrant 
officer  at  the  date  of  the  assignment,  his  appointment  hav- 
ing been  subsequently  confirmed,  yet  the  assignment  can 
only  be  available  as  against  him  to  the  extent  of  100/. 
being  the  sum  advanced  to  him  by  the  defendant,  ac- 
cording to  the  statute  65  Geo.  3.  c.  60,  s.  37  (a) }  find  al- 
though that  act  was  passed  after  the  date  of  the  assign- 
ment and  warrant  of  the  Navy  Board,  vis •  on  the  25th 
May,  1 8 15,  still  in  this  case  it  might  be  taken  to  have  a  re- 
trospective  operation,  as  the  two  payments  of  prise 
money  received  by  the  defendant  under  the  deed  of  as- 
signment were  not  made  until  after  the  plaintiff  bad  been 
duly  appointed  a  boatswain* 

Mr.  Serjeant  Pell,  for  the  defendant,  having  premised 


(«)  By  which  it  is  enacted,  that  «  no  alignment,  bargain,  sale,  order, 
or  contract  which  should  be  made  or  given  by  any  warrant  officer,  for  or  in 
reepect  of  any  prise  or  other  money  In  the  hands  of  prise  agents,  or  paid 
into  Grmmwkk  Hospital,  should  be  valid,  unless  such  assignment  should 
tmly  express  the  consideration  money  actually  paid  by  the  person  or  j 
in  whose  favor  such  assignment,  dec  was  made  to  the  person  i 
executing  the  same:  nod  that^pon  every  such  ssslgumsnt,  dtp,  the  agent  or 
agents  for  prise,  and  the  treasurer  of  Graoaefc*  Hospital  retftectrfery,  shouU 
only  pay  to  the  person  or  persons  claiming  mtdererbyvirtae  thereof,  so  much 
money  as  should  appear  to  have  been  advanced  and  paid  as  such  < 
tioni 
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that  the  case  of  Jacob  v.  Lindsay  -was  precisely  in  point  as;        1823. 
to  the  admissibility  of  the  account  and  acknowledgment     wella&» 
by  the  plaintiff  in  evidence,  was  interrupted  by  the  Court,        M*'Wv 
and  requested  to  confine  his  argument  as  to  the  effect  and 
validity  of  the  assignment.-— It  must  be  admitted,  that 
if  the  plaintiff  falls  within  the  denomination  of  a  petty, 
officer  or  ordinary  seaman,  or  cannot  be  considered  as  a 
boatswain  or  warrant  officer  at  the  time  of  the  assign- 
ment, he  could  not  legally  assign  his  prize  money  under 
that/ instrument;  but  as  he  had  been  previously  appoint- 
ed an  acting  boatswain,  and  so  continued  until  and  at 
the  time  of  the  execution  of  the  deed,  he  had  a  clear 
right  to  make  such  a  transfer.    Still,  however,  it  has 
been  said,  that  he  was  not  a.  warrant  officer  until  the 
warrant  of  the  Navy  Board  confirmed  him  as  such.    But 
at  all  events  he  was  a  boatswain,  and  therefore  not  a 
petty  officer,,  as  from  the  time  of  his  first  appointment  as 
such,  he  ranked  as  a  warrant  officer  on  board  the  ship. 
The  recital  in  the  45  Geo.  3.  c.  72,  s.  92,  is  confined  to 
petty  officer*,  and  seamen,  and  consequently  cannot  af- 
fect the  plaintiff,  whether  he  was  a  warrant  officer  or  not 
at  the  time  of  the  assignment,  for  he  was  at  all  events  an 
acting  boatswain:,  aad  by  the  49  Geo.  3.  c.  108,  s.  6. 
boatswains  are  classed  among  those  who  are  rated  as  su- 
perior officers,  and  therefore  cannot  be  considered  as  petty  * 
or  inferior  officers.    From  the  moment  the  plaintiff  was 
appointed  an  acting  boatswain,  he  continued  sis  such 
until  such  appointment  was  confirmed ;  and  previous  to 
his  promotion,  it  appears  that  he  was  a  boatswain's  mate 
when  he  might  be  considered  as  a  petty  officer.  Although 
in  Deadly  v.  Sir  Home  Fopham(o)  it  was  held,  that  an 
appointment  of  a  captain  by  a  commodore,  although 
afterwards  ratified  by  the  Lords  of  the  Admiralty,  or  the 
King  in  council,  would  riot  entitle  such  captain  to  share 

(«)  1  Taunt  1. 
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1W3.  as  a  flag  officer  in  any  prise*  taken  before  die  <Utt  of 
yteLiMu  *uch  ratification ;  yet  there  the  commodore  had  no  legal 
authority  to  appoint  in  the  firatinttance;  whilst  h$re,  the 
49  Geo.  S.  c.  109,  s,  16  (*)>  empowera  commanders  10  chief: 
on  foreign  station*  to  promote  and  appoint  boatswains; 
and  by  the  4Q  Geo.  &  e.  123,  *.  4.  price  lists  are  required 
to  be  signed  by  the  captain,  lieutenant,  master,  awl 
purser,  or  the  person  or  persons  acting  as  such.  Here 
therefore  the  plaintiff  being  abroad,  and  in  a  single  ship, 
he  must  be  taken  to.  have  been  duty  and  legally  appoint- 
ed, although  it  is  not  stated  by  whom  snch  appointment 
was  made,  and  more  particularly  so,  as  it  was  afterwards 
confirmed  by  the  warrant  of  the  Navy  Board.  The 
captain*  therefore,  would  be  a  competent  commander  fix 
this  purpose.    The  case  of  Pill  v.  Taylor  (6)  is  in  point, 

(a)  By  which  it  was  enacted,  that"  from  and  after  tho  paeamgaf  tha*  a* 
when  and  *o  often  as  any  petty  officer  or  seaman  serrmg  on  board  any  s)»j 
or  Vessel  in  the  terrier  of  his  Majesty,,  should  be  promoted  by  any  commas- 
tern  chief  while  such  ship  or  vessel  should  be  abroad,  to  be  either  a  fisute- 
iiaiU,  sublieutenant,  master,  second  matter,  surgeon,  iisslilsnt  wirawn, 
boatmmb,  gunner,  carpenter,  purser,  ornrcomnjesioued  officer  ofmtrjnei,  that 
then,  and  In  either,  of  snch  events,  the  captain  or  commanding  officer  of  the 
ship  or  Teasel  in  which  the  petty  officer  or  seamen,  Ac.  should  be  aarriagtt 
the  time  ofsueb  promotion,  ahonld  at  the  sametiine  malre  oat  a  ticket  na 
thewngesjorpay  due  to  such  petty -officer  or  seaman,  certifying thereon  thai 
the  person  therein  named  had  been  actually  promoted  to  the  station  therein 
mentioned,  and  deliver  snch  ticket  to  him,  wnich  ticket  ahonld  be  caBed's 
promotion  ticket/  and  should  be  madeont  in  the  sam>farm,  and.coan* 
of  the  same  particulars,  as  were  preacribed  by  an  act  of  parliament  passed  is 
the  32  Geo.  3.  in  regard  to  foreign  remore  tickets,  and  should  be  paid  in  the 
same  manner  as  the  said  foreign  remore  tickets  were  therein  required  test 
pei&i,  and  that  it  ahonld.  be  lawful  for  erery  petty  oflcer*  or.  seamen  who 
should  obtain  such  promotion  ticket,  to  sell  and  transfer,  the  same  by.  indors* 
ment  thereof :  and  that  the  said  promotion  tickets  so  sold  and  transferred 
should  be  paid  to  the  indorsee  thereof  fc>  the  manner  preacribed  far  the  pay- 
ment of;  4m  said-  foreign  remore  tickets  in  and  by,  the  sajbd,  act.  of  3?  fie*  3 ; 
and  that  the  signature  for  the  receipt  of  the  person,  to  whom  snch  promotion 
ticket  should  hare  been  made  payable  by  indorsement,  should  be  a  mf 
ndeut  Toucher  to  the  treasurer  of  the  nary  for  the  sayutentofthe  wngtsdut 
on  such  promotion  ticket." 

(6)  11  East,  414. 
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where  one,  who  at  the  lime  of  a  prize  taken  by  a  custom        1823. 
house  cutter  bore  the  commission  of  mate,  but  was     Wbl£!m» 
acting  commander  on  board,  wider  an  order  from  the        M*g 
commissioners,  communicated  by  letter  to  the  collector 
of  the  port  to  which  the  cottier  belonged,  and  by  him 
communicated  by  letter  to  such  mate,  was  held  to  be 
entitled  to  the  commander's  share  of  prize  under  the 
King's  warrant  of  the  26th  November,  1803,  referring  to 
a  former  warrant  of  the  4th  Juif  in  that  year,  which 
speaks  generally  of  the  share  to  be  given  to  the  comman- 
der, officenr,  and  crew,  as  a  reward  for  their  service ;  and 
this,  although  the  former  commander,  whose  commission 
as  such  had  before  been  withdrawn  and  cancelled  by  or- 
der of  the  eonmiissipperSy  on  some  supposed!  misconduct, 
was  afterwards  restored,  afttf  anew  commission  granted 
to  him,  bearing  the  same  date  a*  his  former  commission, 
which  was  before  the  prize  was  taken ;  and  Lord  Elk*- 
borough,    in   delivering  die  judgment  of   the  Court, 
there  said  (a),  H  as  the  plaintiff  was  an  actually  ap- 
pointed and  then   serving    custom-house  commander, 
under  every  responsibility  belonging  to  that  character, 
at  the  time  of  making  the  captures  in  question ;  and  as 
in  making  such  captures  he  performed  that  specific  ser- 
vice, for  which  the  moiety  of  the  prize  proceeds  is,  ac- 
cording to  die  declared  purpose  of  his*  Majeaty's  warrant, 
meant  to  be  a  reward ;  and  as1  we  cannot  find  any  ground 
of  objection  to  his  title,  from  the  mere  want  of  a  com- 
mission in  form  under  the  hands  aod  seal  of  the  commis- 
sioners of  the  customs,  sufficient  to  countervail  his  claim 
as   founded  on  the  above  circumstances ;   we-  are  of  . 
opinion  that  such  claim  ought  to  prevail,  and  that  the 
judgment  on  this  special  verdict  ought  to  be  for  the  plain- 
tiff." It  may  be  said,  that  that  case  related  to  a  question 
of  prize  only ;  but  it  established  the  principle,  that  where 

(«)  11  East,  427. 
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1823.        a  person  is  legally  appointed  to  an  office,  and  performs 
Wbillahd     the  duty  attending  it,  he  is  entitled  to  all  the  advantages 
M*  attached  to  the  office,  although  his  title  is  not  finally 

completed.  Here  too  the  plaintiff  cannot  take  advan- 
tage of  his  own  wrong ;  he  claimed  his  prize  money  in 
the  character  of  a  boatswain,  and  made  an  assignment  of 
it  to  the  defendant  in  that  character,  and  he  cannot  now 
turn  round  and  say  that  he  was  merely  a  petty  officer  at 
the  time,  of  the  execution  of  that  instrument. 

Mr.  Serjeant  Vaughan,  in  reply  w— It  does  not  appear  from 
any  statement  in  the  case  whether  the  plaintiff  was  ap- 
pointed the  acting  boatswain  by  the  captain,  or  any  other 
officer  qualified  to  confer  such  an  appointment ;  nor  is  it 
even  found  that  such  appointment  was  in  writing.  The 
warrant  of  the  Navy  Board,  therefore,  not  only  confirmed 
him  in  that  situation,  but  must  be  taken  to  be  the  origi- 
nal appointment,  without  having  any  retrospective  ope- 
ration. In  PHI  v.  Taylor  the  appointment  was  made 
under  regulations  wholly  different  from  an  appointment 
by  the  Navy  Board.  There  too  the  former  comman- 
der was  restored,  and  consequently  stood  in  the  same 
situation  as  he  filled  before  the  prize  was  taken.  Here 
the  promotion  tickets  could  only  be  granted  by  the  com- 
mander in  chief,  but  the  plaintiff  was  thereby  merely  de- 
puted to  act  as  boatswain  on  board  the  ship;  but  he  was 
not  fully  qualified  to  act  as  such  until  he  had  received 
the  final  appointment  of  the  Navy  Board.  At  all  events, 
the  assignment  can  only  be  available  for  the  defendant 
to  the  amount  of  the  consideration  paid  for  it,  and  the 
verdict  must  be  entered  accordingly. 

Lord  Chief  Justice  Dallas.—- If  this  case  were  de- 
fectively stated,  it  would  be  necessary  for  the  Court  to 
send  it  back  to  be  re-stated,  but  that  ought  not  to  be 
done  unnecessarily ;  and  unless  such  misstatement  be  so 
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material  as  to  prevent  us  from  disposing  of  the  ques- 
tion intended  to  be  reserved  for  our  consideration,  we  ^bllard 
ougkt  now  to  decide  it.  As  to  whether  the  acknow- 
ledgment of  the  plaintiff  ought  to  have  been  received  in 
evidence  at  the  trial,  1  referred  to  the  case  of  Jacob  v. 
Lindsay,  and  my  brother  Vaughan,  as  Counsel  for  the 
plaintiff,  admitted  that  it  was  in  point,  and  uadistin- 
gtiishajrie  from  the  present ;  and  the  question  as  to  the 
inadmissibility  of  the  account  was  then  abandoned, 
and  no  futther  evidence  offered  as  to  the  acknowledg- 
ment; and  the  only  point  reserved  for  the  Court,  was 
as  to  the  effect  and  operation  of*  the  deed  of  assignment, 
with  reference  to  the  several  statutes  concerning  the 
distribution  and  appropriation  of  prize  money.  The 
question  then  now  is,  was  the  plaintiff  a  boatswain  or 
not  at  the  time  of  the  execution  of  that  instrument  ?  It 
has  been  admitted,  that  he  was  then  acting  as  such,  and 
that  he  had  been  actually  promoted  to  that  situation ; 
still,  however,  it  has  been,  contended,  that  he  did  not  in 
fact  become  boatswain  until  he  received  his  appoint- 
uient  or  confirmation  under  the  warrant  of  the  Navy 
Board.  Whether  he  was  so  or  not,  depends  on  the  sense 
and  substance  of  the  thing,  and  the  construction  of  the 
several  statutes  as  applicable  to  the  subject.  The  first 
question  then  is,  was  he  actually  promoted  or  not.  He 
originally  acted  in  the  capacity  of  boatswain's  mate, 
and  as  such  ranked  as  a  petty  officer;  but  he  ceased  to 
be  so  when  he  became  an  acting  boatswain.  Was  he 
then  legally  appointed  to  that  rank  ?  For  this  purpose, 
it  becomes  necessary  to  consider  the  circumstances  at- 
tending  his  promotion  or  appointment  in  the  first  in- 
stance. It  took  place  while  the  ship  was  on  a  foreign 
station;  and  although  it  was  within  the  jurisdiction,  yet 
it  was  not  within  the  reach  of  the  Admiralty,  so  that  the 
Navy  Board  could  not  have  made  the  appointment  in 
the  first  instance.    The  law  therefore  has  provided  for 
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lass.  cases  of  this  description,  where  the  nature  of  the  service 
WeuIasd  Inquire*  s»oh  an  appointment *  for  by  the  statute  49  Geo- 
3.  c.  1Q8,  s,  16,  it  is  enacted,  "  that  where  any  pettj 
officer,  (which  UbetpWntiff  #as,)  or  seaman  serving  on 
.hoard  any  ship  shall  be  promoted  by  any  commander  in 
chief  while  such  ship  shall  be  abroad,  to  be  a  lieutenant, 
master,  surgeon,  boatswain,  flic.  &c.  the  captain  or 
commanding  officer  of  such  ship  shall  make  oat  a  ticket 
for  the  wages  or  pay  due  to  such  petty  officer  o#  seaman, 
certifying  that  the  person  therein  named  had  been  actu- 
ally promoted  to  the  station  therein  mentioned."  A  dis- 
tinction, however,  may  be  taken  Aider  this  statute  as  to 
whether  the  power  to  promote  a  petty  officer  to  the  situ- 
ation of  boatswain  most  not  be  vested  in  the  commander 
in  chief  alone,  and  executed  in  a  particular  manner,  as 
ppinted  oat  by  that  section,  as  to  making  out  the  tickets 
for  the  pay  of  such  officer*  If,  therefore,  it  appeared 
as  a  fact  in  the  case,  that  the  plaintiff  had  received  his 
appointment  from  the  commander  in  chief,  there  would 
be  an  end  of  the  question,  as  such  commander  would 
have  a  direct  and  distinct  power  to  appoint ;  and  the 
only  doubt  then  would  be,  whether  the  confirmation  by 
the  N&vy  Board  was  necessary  to  ratify  such  an  ap- 
pointment under  the  terms  of  the  statute*  It  is  stated, 
that  the  plaintiff  was  appointed  acting  boatswain  of  the 
ship ;  that  must  be  taken  to  refer  to  the  original  ap- 
pointment; but  as  it  is  not  expressed  by  whom  such 
appointment  was  made,,  still  as  it  appears  that  the  plain- 
tiff was  originally  a  petty  officer,  and  that  he  ceased  to 
be  such  when  he  acted  as  boatswain,  it  must  be  presum- 
ed that  he  was  legally  appointed,  and  more  particularly 
so,  as  nothing  appears  to  the  contrary.  Putting  it, 
however,  on  the  warrant  of  the  Navy  Board,  which  has 
never  been  before  the  Court,  and  which,  according  to 
the  case,  must  have  been  signed  by  the  commissioners 
of  that  Board,  still  it  appears  that  it  merely  confirmed  the 
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Mr.  Justice  Parr.— Two  questions  have  been  pre- 
sented to  the  consideration  of  the  Court.  As  to  the  ne- 
cessity of  a  receipt  stamp,  the  case  of  Jacob  v.  Lindsay 
is  not  only  an  authority  in  point,  bat  the  circumstances 
there  were  far  stronger  than  in  the  present,  to  shew  that 
such  a  stamp  couM  not  be  required.  There  the  defend- 
ant had  written  on  each  page  of  the  book  containing  the 

(a)  1  Taunt.  5. 
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appointment  of  the  plaintiff  as  acting  boatswain.  It  1883. 
does  not  seefcn  to  me,  howevep,  necessary  to  look  at  wsu^lp 
that  warrant,  6r  examine  with  scrutiny  how  the  original 
appointment  took  place,  as  the  warrant  would  toot  con- 
firm ah  appointment  which  was  void  or  illegal  in  itself. 
The  case  of  Donelly  v.  Popham  is  materially  distinguish- 
able from  the  present,  as  there  the  commodore  had  no 
authority  to  make  the  appointment ;  and  Lord  Chief  Jus- 
tice Mansfield  said(a),  "  Had  the  Lords  of  the  Admiralty 
even  confirmed  die  Appointment  of  Captain  Downman  to 
the  command  of  the  ship,  though  this  might  hive  ope- 
rated on  the  rights  of  the  parties  from  the  time  of 
such  confirmation;  yet  it  could  not  have  been  attended 
with  a  retrospective  effect/*  Here,  however,  we  must 
atsnme,  that  the  power  of  appointment  was  legally  exer- 
cised in  the  first  instance ;  if  not,  the  warrant  of  confirm- 
ation would  be  inoperative,  and  of  no  effect.  Consi- 
dering, therefore*  all  the  circumstances  of  this  case,  as 
well  as  the  provisions  of  the  statu  tes>  and  particularly 
tbaC  of  the  49  Gte.  3,  as  to  appointments  made  on  fo± 
reign  stations,  f  am  of  opinion  that  the  plaintiff,  having 
bteh  profcnoted  from  the  rank  of  a  petty  officer  to  that  of 
bottswatn  At  the  time  he  made  the  assignment,  and  in 
which  character  he  whs  legally  entitled  to  transfer  his 
right  to  prize-money,  the  verdict  for  the  defendant  must 
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1885.  account,  that  *  be  had  received  the  content*."  Hens, 
^^2k%n  nowev€r»  at  ^e  foot  of  the  account  the  plaintiff  merely 
^  acknowledged  that  it  was  correct;  and  if  the  argament 
contended  for  were  to  prevail,  if  a  peroon  acknowledge* 
that  he  has  received  twelve  different  sums  at  different 
times  on  the  settlement  of  an  account,  there  most  be  a 
separate  receipt  stamp  for  each  of  those  items,  which 
would  be  productive  of  the  greatest  inconvenience.— The 
second  question,  however,  embraces  a  point  of  more  im- 
portance ;  but  it  appears  clear  from  the  statement  in  the 
case,  that  the  plaintiff  was  an  acting  boatswain  at  the 
time  of  the  assignment,  and  consequently  above  the  rank 
of  a  petty  officer ;  and  it  has  been  admitted  in  the  argu- 
ment, that  if  he  was  not  an  officer  of  the  latter  descrip- 
tion, he  would  not  fall  within  the  provisions  of  the  dif- 
ferent statutes,  which  prohibit  petty  officers  and  seamen 
from  making  an  assignment  of,  or  transferring  their  prise- 
money.  The  case  of  Doneliy  v.  Popham  is  not  advene 
to  the  principle  contended  for  by  my  brother  Pell;  and 
it  has  been  truly  and  most  satisfactorily  distinguished 
from  the  present,  as  there  the  person  conferring  the 
appointment,  had  no  power  to  appoint :  and  although  it 
has  been  said,  that  it  does  not  appear  in  this  case  that 
the  plaintiff  was  legally  appointed,  still  it  is  stated  that 
he  was  appointed  acting  boatswain ;  and  it  must  there- 
fore be  presumed  that  he  was  duly  and  legally  appointed; 
and  more  particularly  so,  as  the  statute  49  Gto.  3,  pro- 
vides for  appointments  abroad  when  vacancies  occur  by 
the  death  of  officers,  either  in  battle  or  otherwise,  in 
which,  cases,  when  vacancies  occur,  it  is  immediately  ne- 
cessary to  fill  them  op.  Even  if  the  power  of  appointment 
rested  solely  with  the  commander-in-chief,  yet  in  the  case 
of  a  single  ship,  the  captain  may  be  considered  as  such 
commander :  and  here,  it  appears  that  the  ship  in  question 
was  on  a  foreign  station  from  1809  until  the  time  of  the 
plaintiffs  executing  the  assignment;  and  there  most 
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have  been  an  acting  boatswain  on  board  daring  all  that  1&23. 
time;  and  there  were  no  means  of  applying  to  the  Ad*  w«lEu» 
miralty  for  such  an  appointment  in  the  first  instance.  I 
folly  coincide  with  my  Lord  Chief  Justice,  that  if  we  had 
the  warrant  of  the  Navy  Board  before  us,  we  are  not 
bound  to  give  it  a  retrospective  operation ;  bat  where  a 
previous  appointment  is  stated,  it  mast  be  assumed  that 
the  commissioners  of  the  Navy  Board  would  not  have 
confirmed  such  an  appointment,  unless  It  had  been  duly 
and  regularly  made  in  the  first  instance*  The  .word  cob* 
firmed  most  be  taken  to  mean  a  ratification  of  something 
before  done.  The  case  of  Pill*.  Taylor  appeara  to  me 
to  be  extremely  important,  as  it  goes  the  length  of  de- 
ciding, that  although  the  original  commander  had  been 
reappointed,  and  that  too  with  a  retrospective  effect,-  as 
his  new  commission  bore  the  same  date  as  his  former 
one;  yet  as  he  was  not  in  actual  command  at  the  time  a 
capture  was  made,  which  happened  to  be  during  his 
suspension,'  that  the  actual  commander  acting  at  the 
time  was  entitled  to  share  as  such  in  the  distribution  of 
the  prize-money.  Here,  too,  the  plaintiff  himself  has 
raised  the  objection,  after  he  had  made  the  assignment 
to  the  defendant  in : his  character  of  boatswain;  and 
I  am  therefore  of  opinion  that  he  is  not  entitled  to  re- 
cover. 

Mr.  Justice  Bubrougm.— With  respect  to  the  first 
point,  as  to  the  necessity  of  a  receipt  stamp,  I  think  the 
case  of  Jacob  v.  Lindsay  is  decisive.  I  have  a  perfect 
recollection  of  that  case;  and  the  book  containing  the 
account  must  have  been  produced  at  the  trial,  as  the 
witness  was  allowed  to  refresh  his  memory  by  referring 
to  it.  The  second  question  appears  to  me  to  be  equally 
clear.— The  plaintiff  had  filled  the  situation  of  boat- 
swain's .mate,  in  which  character  he  was  to  be  considered 
as  a  petty  officer,  from  which  he  was  promoted  to  the 
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lass.  rank  of  acting  bofet*  wain.  Literally'  speaking,  IsWreTone, 
Wbuaev  h*  Iras  a  boatswain  m  ehrery  -sense  of  the  word.  A  boat- 
strain  is  a  necessary  and  %ficferit  officer  fa  m  attlpt  and 
bis  duties  are  altogether  different  from  those  of  *  boat- 
swain'* mate.  By  the  statute  49  <r€o.  3,  he  may  be  pro- 
moted or  appointed  by  the  commander-in-chief  when  the 
ship  it  on  a  foreign  station ;  and  in  the  case  of  a  single 
ship*  the  captain  may  appoint,  as  he  may  be  considered  as 
tbeeommander^n^chief  of  such  ship.  It  must  lie  thete- 
fore  taken,  that  the  plaintiff  was  duly  appointed  in  die 
first  Instance.  Who  are  to  be  the  jtadges  of  sach  aa  ap- 
pointment? They  appear  to  be  the  commissioners  of 
the  Navy  Board,  who,  on  the  return  of  the  ship,  confirm 
or  ratify  the  appointment*  thereby  adopting  that  which 
had  been  done  before.  The  Court*  therefore,  toust  pre- 
sume that  the  appointment  was  originally  made  in  com- 
pliance with  the  statute  49  Geo.3;  and  as  the  plaintiff 
had  filled  the  situation  of  acting  boatswain  long  before 
he  made  the  assignment,  he  must  be  considered  to  Jmve 
been  legally  acting  as  such  for  die  purpose  of  snaking  a 
transfer  of  his  prize-money  to  the  defendant. 

Judgment  for  the  defendant. 


Moodar, 

Feb.  3d. 

Hie  statute 


Capp  t/.  Johnson. 


Mr  Serjeant  Toddy  applied  for  a  rule  nisi,  that  the  pro- 
3  hkh'ri  °  the  th°notary  might  review  his  taxation  in  this  cause ;  on  the 
sheriff  pound-  ground  that  he  had  allowed  the  sheriff  more  than  he  was 
SEere  thfdebt  entitled  to  receive  for  executing  a  writ  of  habere  facias  pos- 
Cram Applies  *****onem  or  seisinatn,  under  an  extent,  as  well  as  the  pound- 
only  to  esses  between  party  and  party ;  and  where  the  sheriff  was  put  to  extra  trouble 
sad  expense  at  the  request  of  tbc  prosecutor,  in  executing  a  writ  of  kabtrc/aewpot- 
underan  extent,  he  is  entitled  to  such  expenses  on  the  taxation  of  costs. 


JOHNIOH. 
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age  thereon,  and  also  ia  allowing  the  attorney  more  than  ims. 
he  was  entitled  to  for  his  travelling  expenses  to  the  assise  "c£r 
town  of  the  county  in  which  the  writ  was  issued,  and 
proceedings  taken.  He  founded  his  motion  on  an  affi- 
davit which  stated  that  the  premises  seized  under  the 
writ  were  of  the  annual  valne  of  12/,,  and  that  the  pro- 
thonotary  had  allowed  the  sum  of  2L  3s.  £d.  for  execut- 
ing the  writ ;  whereas  by  the  statute  3  Ceo*  1,  c  15,  a.  3, 
the  sheriff  was  only  entitled  to  an  allowance  of  lfcrf.  out 
of  every  20s.  for  any  sum  not  exceeding  100/.  so  by  him 
levied  or  collected,  which  in  this  case  must  be  taken  ac- 
cording to  the  yearly  rent ;  that  the  prothonotary  had 
also  allowed  6s.  for  poundage,  and  1 U.  l£s.  6d.  for  the 
travelling  expenses  of  the  attorney  to  the  assizes,  who 
had  three  other  causes  entered  to  be  tried  there. 

Mr.  Prothonotary  WatKngton  stated  that  the  costs  in 
question  had  been  allowed  as  between  attorney  and 
client ;  that  the  writ  of  habere  facias  had  been  executed 
in  a  particular  manner,  as  it  was  the  wish  of  the  prose- 
cutor of  the  extent  that  some  of  the  tenants  should  not 
be  served ;  in  consequence  of  which  the  sheriff  had  been 
pat  to  considerable  difficulty  and  experienced  much 
trouble;  that  he  had  allowed  him  one  guinea  for  the 
expenses  of  his  journey  to  Spalding,  5$.  for  poundage, 
6*.  Qd.  for  the  warrant,  and  10s.  6d.  on  the  delivery  of 
the  possession ;  and  that  he  had  merely  allowed  the  at- 
torney the  expenses  attending  his  journey  to  and  from 
the  assizes. 

The  Court  observed,  that  the  statute  applied  only  to 
cases  as  between  party  and  party,  and  not  as  between 
attorney  and  client ;  and  that  the  prothonotary  was  fully 
entitled  to  use  his  discretion  in  the  taxation  of  the  costs, 
as  the  sheriff  had  been  put  to  extra  trouble  and  expense 
in  executing  the  writ. 


599 


CASES  IN  HILARY  Tit  a  at, 


1883* 

Caff 

v* 

JOHMOV* 


The  learned  Serjeant  therefore  took  nothing  by  his 
motion  (a). 

00  Set  Ste?k*u  T.R*kwUf*nU,Y6LYl.  33*.  2  TOM,  7th  edit.  1096, 
1 118.  And  In  Res  ▼.  Fertday,  4  Price,  13 1 ,  it  was  held,  that  if  the  sheriff  has 
been  pot  to  any  extraordinary  trouble  in  keeping  possession  of  die  defend- 
ant's  goods,  Ac  he  may  apply  to  theConrt  of  Exchequer  for  a  rale  to  shew 
cause  why  U  should  not  be  referred  to  the  deputy  remembrancer  to  ascertain 
whether  any  and  what  allowance  should  be  made  him  by  the  prosecutor  of  the 
t  beyond  the  poundage.    Bee  atoo  Jfer  v.  J*«e»,  1  Price,  905. 


Monday, 
Feb.  3d. 


Where  the 
cause  of  action 
is  transitory, 
the  plaintiff  hat 
his  election  to 
layhisTenuein 
any  county : 
—Where 
therefore,  on  a 
motion  by  the 
defendant  to 
change  it  from 
LomdenXoL**- 


smdarit,  which 


brought  to  dis- 
pute a  bank- 
y,andthat 


the 

and  all  the  wit- 


s&rytoproreit 
resided  in  the 
latter  county ; 
the  Court  dis- 
charged the 
rule,  on  the 
plaintiff's 
swearing  that 
several  of 
his  witnesses 
in 


Jenkins  v.  Hutton. 

Mb.  Serjeant  Peake,  on  a  former  day  in  this  Term,  ob- 
tained a  rale  calling  on  the  plaintiff  to  shew  cause  why 
the  venue  in  this  cause  should  not  be  changed  from  Lon- 
don to  Lincoln ;  on  an  affidavit  by  the  defendant,  which 
stated  that  the  action  was  brought  by  the  plaintiff  for 
false  imprisonment  under  a  warrant  which  had  been  sued 
out  against  him  under  a  commission  of  bankrupt,  and 
which  it  was  now  intended  to  dispute ;  that  the  plaintiff 
resided  at  Lincoln,  and  must  of  necessity  have  witnesses 
there  to  prove  the  petitioning  creditor's  debt,  act  of 
bankruptcy  and  trading,  and  that  nearly  all  those  wit- 
nesses resided  either  in  Lincolnshire  or  the  adjoining 
-county  of  Northampton ;  add  that  the  deponent  believed 
that  neither  of  the  plaintiff's  witnesses  resided  out  of 
those  counties,  with  the  exception  of  one  or  two,  who 
had  apprehended  the  plaintiff,  and  which  the  defendant 
was  ready  to  admit  at  the  trial. 

Mr.  Serjeant  Lawes  now  shewed  cause,  on  an  affidavit, 
which  stated  that  several  of  the  plaintiff's  witnesses  re- 
sided in  London,  and  were  prepared  to  prove  a  trading 
there,  which  was  h  dealing  in  horses ;  and  that  several 


IN  THE  THIRD  AND  FOt/tfrH  YBAA8  OF  GEO.  IV.  521 

of  the  purchasers  were  also  ready  to  prove  that  they  had        1823. 
bought  horses  of  the  plaintiff  there.  Jenkins 


HUTTON. 


The  Court  held,  that  under  these  circumstances  the 
plaintiff  had  a  right  to  elect  where  to  bring  his  action; 
that  he  had  thought  it  convenient  to  lay  the  venue  in 
London,  and  having  done  so,  the  defendant  was  not  en- 
titled to  change  it  on  the  above  affidavit;  and  that 
where  it  was  convenient  for  the  plaintiff  to  try  his  cause 
in  one  county  and  the  defendant  in  another,  the  plain- 
tiff has  a  right  to  make  his  election.  And  they  therefore 
ordered  the  rule  to  be 

Discharged  (a), 

(a)  See  Parker  r.  Eastwood,  8  Taunt.  635. 


Monday, 

Ham,  Assignee  of  the  Sheriff  of  Kent,  v.  Philcox.  Peb«  3d. 

Mr.  Serjeant  Hullock  moved  that  the  proceedings  which  If  a  bail  bond 
had  been  taken  on  the  bail-bond  in  this  cause  might  be  u^  tMfeoeaV 
.set  aside,  on  the  ground  of  a  breach  of  good  faith  in  ^SZ^PSF*. 
taking  an  assignment  of  it ;  and  stated  that  a  difficulty  proceeding*  * 
had  been  suggested  as  to  how  the  affidavits  should  be  en-  eoaOad  fa  the 
titled,  viz.  whether  in  the  original  cause,  or  in  the  action  on  Jjjfttlt faU0"1 
the  bail-bond;  that  there  had  been  no  irregularity  in  the  j*^.!!^??^ 
assignment,  and  that  in  order  to  obviate  any  difficulty,  in  the  action  o« 
affidavits  had  been  prepared  in  both  ways. 

The;  Court,  on  referring  to  Mr.  Secondary  Griffith  as 
to  the  practice,  he  stated,  that  Lord  Chief  Justice  Man$- 
Jleld  had  said,  that  in  moving  to  stay  proceedings  on  a 
bail-bond,  the  affidavit  on  which  the  motion  is  made 
jnust  be  entitled  in  the  original  cause,  and  not  in  the 
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I888L  action  Qgaidst  the  bail}  but  that  the  distinction  had 
lately  been,  that  wbere  the  bail  bond  had  been  irregularly 
assigned,  the  affidavit  should  be  entitled  in  the  original 
action;  and  that  if  it  had  been  assigned  regularly*  then 
in  the  action  on  the  bail  bond  (a). 

(a)  SeellUd,336,whereit  ii  Mid,  thai  when  the  application  is  to  lit 
aside  the  procewfing*  «pon  the  heiMxmd  for  imgetarity ,  or  If  rcgate,  to 
etajr  them  upon  termt»  the  rate  or  sommone  end  affidavit  ehonld  he  earnM 
in  the  original  canes  ;  bat  when  the  application  is  to  atay  the  proceedings 
upon  some  irregularity  in  the  procete  in  the  action  npon  the  hall-bond,  the 
role  or  sommone  and  affidavit  onght  to  be  entitled  on  that  action,  and  not  fa 
the  original  cants.  And  in  Kttlf  v.  Wrvtim 9  2  Chit  109,  it  aeeme  to  hate 
been  decided,  that  the  affidavit*  to  art  atidt  aneh  proceedings  by  the  < 
may  be  entitled  either  in  an  action  on  the  baU-bond,  or  in  the  original  < 
The  above,  however,  enema  to  be  the  true  end  proner  dhmaetion. 


4th.  Lonwbidob  and  two  others  v.  Brbwbb* 

Where,  in  an  Tins  was  an  action  of  assumpsit  brought  against  the  de- 
jewmew^mree  ^en^ant  t°r  *^e  breach  of  a  special  agreement  entered 
co-piain&a  for  into  by  him  as  the  master  of  a  vessel,  to  consign  her  on 
tract,  they  were  her  return  from  Smyrna  or  Constantinople,  to  the  plain* 
m&^w^iLmu  tiffs,  who  were  ship-brokers.  The  defendant  pleaded  a 
theenmnmnof  tender  as  to  l«t  7*.  Id.,  part  of  the  plaintiff's  demand, 
otnktedbyade*  and  paid.that  sum  into  Court;  and  pleaded  non  assumpsit 
■jmlianji1^  a»  to  the  residue. 

*^  •"*•***  At  the  trial,  before  Lord  Chief  Justice  Dollar,  at 

and  fth*defcnd>  Guildhall,  at  the  Sittings  after  last  Trinity  Term,  it  ap- 
ma^erTemi  peared  that  in  the  course  of  that  Term  a  capias  ad  re- 
fataSomlt  spondendum  had  been  issued  out  of  this  Court  against 
neraily  on  the  the  defendant,  at  the  suit  of  the  three  plaintiffs,  who 
tion,  and  at"  were  correctly  named  as  Elizabeth  Longridge,  Benjamin 
to*esublish tile  B*™M>  and  Michael  Armstrong  Hodgson?  but  that  in 

tender ;  and  the  Jury,  after  an  objection  had  been  taken  at  to  the  omission  of  the  ear* 
name,  found  a  verdict  for  the  plaintiffs  with  nominal  damages  only,  and  leave  was 
given  them  to  move  to  incrrasc  it  to  the  extent  of  their  demand  if  the  Court  should 
be  of  opinion  that  the  omisioa  was  immaterial ;  they  discjiasgedo  role  obtained  for 
that  purpose,  as  the  plaintiffs  might  have  amended  the  pleadings  and  record  at  any 
ime  before  the  trial';  and  as  they  had  their  remedy  by  bringing  a  fresh  action. 
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the  declaration,  issue,  and  nisi  prius  record,  the  surname        1823. 
of  Hodgson  had  been  inadvertently  omitted  >  on  which  it    i^kgrido* 
was  objected  for  the  defendant,  that  no  contract  could      BRm*BB 
he  proved  between  the  parties  to  the  record  as  it  then 
stood ;  and  thai}  the  plaintiffs  could  not  recover  on  ac- 
count of  such  omission, 

Hi*  Lordship,  however,  allowed  the  plaintiffs  to  prove, 
theic  demand  tp  the  amount  of  231.  9*.  &d.t  beyond  the 
sum  so  p^id  into  Court;  and  directed  the  jury  to  find  a 
verdict  for  them*  with  ope  shilling  damages ;  with  liberty 
for  the  plaintiffs  to  move  to  iacpepte  it.  to  23/»  9s.  5d.  in 
casts  the  Court  shouW  be  of  opiqipn  that  the  omission 
on  the  record  was  not  a  fatal  objection. 

Mn  Serjeant,  Vaughaq,  in  the  coarse  of  the  last  Term, 
accordingly  obtained  a  role  nw>  and  submitted,,  that  as 
the  defendant  knew  at  whose  suit  he  was  sued  he  should 
have  taken  advantage  of  the  omission  of  HodgniCs  su** 
name  by.  a  plea  in  abatement;  and  more  particularly  so, 
as  he  had  been  rightly  named  m  the  writ ;  and  he  relied 
on  the  case  of  Dickinson,  v.  Beiges  (a),  where  one  of  the 
defendants,  who.  had*  suffered  judgment  by  .defeult,  was, 
sued  upon  a>  promissory  note,  by.  th$  name  of  Thomas 
Kpy,  instead  of  hist  real.  name.  o£  John  Key;  and  al* 
though,  the  declaration,  stated*  the  promises  to  have  been 
made  by  the  other  defendant  wUh  one  £*y,  and  though. 
on  the  production  of  the  note,  it  appeared  to  have  been 
made  by  Xsy,  and  not  Xay,, still  the. Court, held  it  imma* 
terial,  as  no  plea  in  abatement  had  been  filed-  Here, 
too,  the  defendant,  by  pleading  the  tender,  admitted  that 
he.  had  made  a  contract*  with  the  plaintiffs  named  in  the 
declaration.;  or,  at  all  eyentSj  the  objection  is  cured  by 

(c)  16  East,  110. 
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1823.        the  payment  of  money  into  Court,  which  was  made  ge- 
l2Z2£nQK   rieraljy  on  all  the  counts  of  the  declaration* 

Brews*. 

Mr.  Sefrjeant  Hullock  now  shewed  cause.    There  is  no 
pretence  whatever  for  increasing  the  plaintiff's  damages, 
as  they  ought  to  have  been  nonsuited  at  the  trial.    The 
record  appears  to  be  between  parties  different  to  those  to 
whom  the  evidence  applied.    The  writ  on  which  the 
action  was  fopnded  was  sued  out  by  the  three  plaintiffs, 
of  whom  Michael  Armstrong  Hodgson  was  one;  and  the 
evidence  adduced  with  respect  to  the  tender,  applied  to 
the  contract  made  with  him  in  that  name ;  and  the  plain- 
tiffs  could  not  give  in  evidence  any  contract,  except  that 
between  the  parties  appearing  upon  the  face  of  the  record, 
where  Hodgton  was  not  even  named*— Although  the  writ 
was  right,  it  cannot  asfcist  the  plaintifft,  as  the  whole 
of  the  subfequent  proceedings  were  wrong ;  and  there- 
fore the  Judge  had  no  authority  to  try  any  cause  hat 
that  between  the  parties  named  on  the  record.    So  the 
payment  into  Court  applied  only  to  a  cause  in  which 
Hodgson  was  the  plaintiff,  and  not  to  the  contract  the 
defendant  had  entered  into  with  Armstrong.    To  entitle 
the  plaintiffs  to  the  full  amount  of  the  damages  they 
sought  to  recover,  they  should  have  proved  a  contract 
between  them  and  the  defendant  in  the  names  of  Img* 
ridge,  Bar  net  t,  and  Armstrong,  and  not  to  the  plaintoft 
on  the  record ;  for  there  was  no  evidence  of  any  contract 
subsisting  between  them.    So  if  there  were  a  tender  to 
Michael  Armstrong  Hodgson,  it  could  not  be  supported 
by  proving  a  tender  to  Michael  Armstrong.    The  in- 
take in  the  record  is  tantamount  to  the  total  omission  of 
the  name  of  one  of  several  joint  plaintiffs,  which  is  most 
clearly  a  ground  of  nonsuit.    At  all  events,  the  Court 
will  not  encourage  so  slovenly  and  careless  a  proceedings 
and  in  Dickinson  v.  Bowes  the  misnomer  applied  to  the 
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case  of  a  defendant  who  not  only  appeared  by. the  name        1883. 
under  which  he  was  sued,  bnt  it  was  proved  that  he  had    Lowgridoi 
sfgned  the  notes  on  which  the  action  was  brought;  and      BarinuL 
that  he  had  been  served  with  process,  although  under 
a  mistaken  name* 

Mr.  Serjeant  Vaughan,  in  support  of  the  rule.  The  dew 
fendant  was  bound  to  plead  in  abatement;  and  it  was. too 
late  for  him  to  raise  the  objection  at  the  trial.  In  the  case 
of  The  Mayor  of  Stafford  v.  Bolton  (a),  the  plaintiffs  sued 
by  the  name  .of  The  Mayor  and  Burgesses  of  the  Borough 
of  Stafford;  and  it  was  proved  that  they  were  incorpo- 
rated by  the  name  of  the  M$yor  and  Burgesses  $f 
the  Borough  of  Stafford,  in  the  cousUy  of  Stafford;  an£ 
the  Court  held,  that  the  omission  could  only  be  taken  ad- 
vantage of  by  plea  in  abatement,  and  not  by  plea  in 
bar.  So  in  ]  Bought  oh  \.Frere(b)f  where  the  plaintiff 
declared  on  a  bill  of  exchange  by  the  name  of  Edwar^ 
and  it  appeared  that  his  real  name  was  Edmund;  Mr* 
Justice  Bayley. thought  that  it  would  be  enough  to  shew 
that  the  bill  was  drawn  by  the  plaintiff,  and  that  the  de- 
fendant knew  by  whom  the  potion  was  brought,  Here, 
the .  plaintiffs  were  properly  named  in  the  wtftj  and 
the  defendant  not  only  knew  at  whose  suit  the  actiop  wqs 
commenced,  but  admitted  that  they  were  the  persons  with 
whom  he  contracted,  by  the  tender  and  payment  of 
money  into  Court,  which  was,  at  all  events,  a  waiver  of 
the  objection.  Besides,  the  defendant  failed  in  proving 
his  tender,  which  must  be  taken  to  have  been  made  to  the 
plaintiffs ;  and  they  ought  not  to  be  defeated  of  their  right, 
by  a  mere  clerical  mistake  on  the  face  of  the  record. 

Lord  Chief  Justice  Dallas.— This  is  certainly  a  cap- 
tious objection.    The  plaintiffs  were  ship  brokers ;  and 

(«)  1  Bo§ ,  &  Pol.  40.—— (t)  3  Gunp.  9». 
VpL.  VII.  2  M 
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the**  can  be  no  doubt  but  that  the  defendant  dealt 
with  them  aa  such*.  Although  be  failed  in  proving  the 
tender,  yet  it  must  be  taken  to  have  been  made  to  the 
plainttfh  on  the  record,  in  which  the  name  of  Hodgum  is 
not  to  be  found.  The  plaintiffs'  title  is  therefore  defec- 
tive ;— but  it  appeared  doubtful  at  the  trial,  whether  they 
were  entitled  to  more  than  nominal  damages  on  the 
merits ;  and  as  they  have  obtained  a  verdict  for  one  shiffiag 
for  such  damages,  I  think  it  .ought  not  to  be  increased* 


Mr.  Justice  Pabk.— Hie  plaintiffs  might  have  \ 
ed:  on  payment  of  costs,  at  any  time  before  the  came 
was  tried ;  and  there  was  great  negligence  in  suffering 
the  omission  in  the  declaration  to  stand.  This  case  b 
distinguishable  from  Diekiman  v.  JBomes ;  as  there  the 
principal  objection  was  the  misnomer  in  the  christian 
name  of  the  defendant,  whilst  here,  the  surname  of  one 
of  the  plaintiffs  is  altogether  omitted 


Mr*  Justice  Burrouoh.— Although  this  is  a 
clerical  error,  the  pleadings  and  record  might  hare 
been  amended  immediately  before  the  trial.  There  hai 
certainly  been  great  carelessness ;  and  as  the  plaintiff* 
have  obtained  a  verdict,  I  think  they  ought  to  be  coo- 
teat  ;  and  if  they  think  proper  they  may  being  a  fresh 
action. 

Rule  discharged. 
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Vshrr  and  another,  Assignees  of  Chesmer,  a  Bankrupt,     Wednesday, 

m  -  Feb.  5th. 

\  v.  Miller. 

bis  was  an  action  of  assumpsit.    The  first  count  of  Although 
J  declaration  stated,  that  before  Chesmer  became  bank-  hasmomryin 
St,  and  in  the  life-time  of  one  Hemming,  deceased,  in  ^^tk 
v%    isideration  that  Chesmer  would  consign  and  deliver  principal,  who 

x*   '  ,     orders  him  to 

to  the  defendant  and  Hemming  one  thousand  barrels  of  pay  it  over  to 
dried  cod  fish,  to  be  sold  and  disposed  of  by  them  on  but  b^forethS, 
account  of  Chesmer,  for  certain  reasonable  reward  to  them  payment  is  ac- 

tnally  made, 

in  that  behalf,  they  promised  Chesmer  to  sell  and  dispose  the  principal 

of  the  same  for  him,  and  render  a  true  arid  just  accotmtof  8U2£  order,  and 

the  sale,  and  pay  the  net  proceeds  of  the  monies  arising  Jj£3f^jf£r" 

therefrom  to  him,  whenever  after  the  sale  they  should  be  over,  be  does 

requested  so  to  do : — The  plaintiffs  then  averred,  tt)at  al-  wrong;— yet, 

though  CJiesmer,  before  his  bankruptcy,  and  in  the  life-  ^^n^ 

time  of  Hemming,  did  consign  and  deliver  the  fish  to  dcr  »*  *STe«- 

inent,  amonnt- 

them,  and  they  received,  sold  and  disposed  of  the  same,  ingto  theap- 

fbr  and  on  account  of  Chesmer,  and  received  the  net  pro-  the^roceedaof 

ceeds  arising  from  such  sale  j  yet,  that  the  defendant  in  »  ■P^^Sf* 

the  life-time  of  Hemming,  and  since  his  death,  had  not  cuiarship, 

rendered  to  Chesmtr  before  his  bankruptcy,  or  t6  thef  remitted6^11 

plaintiffs  since,  a  just  and  true,  or  any  account  of  the  HeM°t!iathe 

sale  of  the  fish,  or  of  the  monies  arising  from  such  sale,  waanotwspon- 

or  paid  the  net  proceeds  thereof  to  Chesmer,  or  the  plain-  payment,  ai- 

tiffs  as  his  assignees,  but  wholly  refused  and  neglected  ^had'cSS- 

so  to  do.— To  this  were  added,  counts  for  goods  sold  termanded  the 

order  BUDeea> 
and  delivered  by  the  bankrupt  to   the  defendant  and  qnentlytothe 

Hemming,  and  the  common  money  counts.    There  was  uS^wWch 
a  second  set  of  counts  similar  to  th£  first,  stating  the  tbc  wfr*1"** 

'  °  were  made, 

promises  by  the  defendant  alone,   without  mentioning 

Hemming.— The  defendant  pleaded  non  assumpsit. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 

Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Trinity 
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1W.  Term,  it  appeared  that  the  defendant  was  the  surjvriag 
Ftissm  partner  of  the  firm  of  Miller  and  Hemming,  who  carried 
on  business  as  merchants  at  Rio  Janeiro ;  that  the  bank- 
rupt, in  1813,  was  in  partnership  with  one  Morris,  and  em- 
ployed the  defendant  and  Hemming  as  their  agents  at 
Rio,  to  dispose  of  any  cargoes  which  might  be  sent  to 
them  by  the  firm  of  Chesmer  and  Co.  That  the  intro- 
duction of  the  bankrupt  to  the  defendant  arose  through 
the  house  of  Messrs.  M'htiosh  and  Wartnaby,  of  London, 
who  had  made  considerable  advances  to  the  bankrupt 
on  two  cargoes  of  wine,  in  ships  called  the  Venus  and 
Sisters;  and  it  was  agreed  that  those  consignments 
should  be  made  to  the  defendant,  to  whom  orders  were 
given  to  remit  the  proceeds  to  Chesmer,  the  bankrupt, 
through  the  house  of  M'Intosh  and  Wartnaby,  by  way  of 
security  for  the  sums  advanced  by  them,  a*  well  as  for 
insurances  effected  by  that  house  on  those  and  other 
cargoes.— In  1814,  the  bankrupt  was  the  owner  of  a 
cargo  of  fish,  shipped  at  Newfoundland  for  the  Brazils, 
by  a  vessel  called  the  Martha;  and  in  the  month  of 
October  in  that  year,  he  applied  to  M€Intosh  and  Wart- 
-nabjf  for  a  further  advance  of  600/.  for  Morris,  who  had 
•ceased  to  be  a  partner  with  the  bankrupt,  but  who  was 
then  carrying  on  business  with  his  brother ;  and  the  only 
question  was,  whether  the  money  received  by  the  defend- 
ant at  Rio  Janeiro  from  the  net  proceeds  of  the  cargo  of 
fish  by  the  Martha,  had  been  properly  remitted  by  him 
to  M'Intosh  and  Warinaby,  according  to  the  directions, 
or  by  the  authority  of  the  bankrupt. 

In  order  to  shew  that  the  bankrupt  had  given  the  de- 
fendant an  authority  so  to  remit  such  proceeds,  the  three 
following  letters  (among  several  others)  were  given  in 
evidence.  First,  a  letter  written  by  the  bankrupt,  ad- 
dressed to  Messrs.  M'Intosh  and  Wartnaby,  and  dated&e 
£8th  July,  1814,  which  was  as  follows  :— 

*'  Gentlemen,— -As  I  have  always  considered  toy  Uift*- 
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Hess  I  may  do  with  Messrs.  Miller  and  Hemming  of  Eio  1828. 
Janeiro,  under  your  guarantie,  and  have  been  encouraged  Fishxe 
therein  by  the  respectability  of  your  firm,  I  cannot  have 
the  least  objection  to  direct  those  friends  to  remit  us,  ou 
or  through  you,  for  my  consignments,  per  Venus  and 
Martha.  But  it  occurs  to  me,  some  specific  arrange- 
ment is  necessary,  to  prevent  mutual  disappointment  as 
to  the  returns  for  those  adventures.  If  I  transfer  the  whole 
net  proceeds  to  you,  I  beg  to  know  what  advances  you 
will  make  for  Messrs.  Miller  and  Hemming?*  account, 
either  in  cash,  or  by  your  acceptances,  on  your  receipt 
of  bills  of  lading  and  orders  for  insurance.  The  Venus 
will  load  about  280  pipes  of  wine  and  brandy.  You  will 
do  me  the  favour  of  informing  me  what  advances  you  will 
make  on  this  cargo,  on  handing  over  the  bills  of  lading, 
at  a  pro  raid  per  pipe.  The  Martha  is  loading  at  New- 
foundland a  cargo  of  about  2,500  quintals  of  fish,  in 
casks,  to  the  address  of  Messrs.  Milter  and  Hemming.  I 
expect  to  receive  the  bills  of  lading  in  September.  As 
the  letter  come  forward,  and  the  insurance  is  effected  by 
you,  your  acceptances  as  for  the  Venw's  cargo  on  ac- 
count, and  on  transferring  to  you  the  bills  of  lading, 
will  be  a, great  accommodation  to  me.  I  desire,  there- 
fore, that  you  will  inform  me  whether  you  can  comply 
with  my  request,  and  in  what  proportion  of  the  amount. 
An  understanding  to  this  effect,  in  a  specific  manner, 
will  prevent  disappointment ;  and  I  shall  then  have  great 
pleasure  in  writing  to  Messrs.  Miller  and  Hemming,  to 
conduct  ray  account  with  them  wholly  through  you/1 

T^  second  letter  was  written  by  the  bankrupt,  ad- 
df^sscyL  to  t,he  defendant  and  Hemming,  and  dated  the 
typt  Qftftop  1814,  and  was  as  follows:-* 

*  Gentlemen,— Our  friends,  Messrs.  MfIhto$h  and 
Wurtnaby?  having  agreed  to  advance  Messrs.  Wm.  and 
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UU3.  Thos.  Morris,  for  our  account,  500/.  on  t)ie  security  of 
Funs*  Qur  cargoes  per  jthe  Venus  and  Sister*,  consigned  to  you, 
making  the  Mfhole  advance  on  these  cargoes  4£10f.  &. 
with  interest,  we  hereby  direct  and  empower  you  to  pay 
tl?em  that  sum,  together  with  the  sum  of  2,837/.  3*.  ha* 
lance  of  their  insurance  account  against  us,  reserving 
the  remainder  at  par  disposal.  The  management  of  the 
sales  will  remain  with  yog,  until  Messrs.  M'lntoth  and 
Wartoafys  demand  is  paid  from  the  cargoes  of  the 
Venus  and  Sisters ;  for  which  purpose  the  policy  of  in- 
surance, and  the  bills  of  lading  of  the  Vemis,  are  deposited 
with  Messrs.  if.  and  W .—The  security  given  die  latter 
does  no(  apply  to  tfre  Martha's  cargo  of  fish,  which, 
please  to  observe—-" 

The  third  letter  was  written  by  the  bankrupt,  addressed 
to  the  defendant  alone,  dated  the  1st  January,  f8I5,  and 
marked  "  privfte"  in  the  corner  of  the  superscription; 
the  contents  of  which,  as  far  as  regards  the  present  ac- 
tion, were  as  follows  :— 

"  Dear  Sir,— I  have  received  your  letter  of  October, 
advising  arrival  of  the  Martha  and  Venus,  and  that  you 
were  proceeding  in  sale  of  the  cargoes.  As  your  markets 
are  not  very  encouraging,  I  cannot  regret  that  we  have 
not  made  you  further  consignments  until  things  alter  at 
Bio ;  for  those  we  have  made  you,  I  hope  I  shall  not  be 
disappointed  in  the  result.— Messrsw  A&Iniosh  and  Wart- 
naby  made  liberal  advances  on  the  shipment  by  the 
Sisters,  and  professed  the  intention  of  their  firm  to  con- 
tinue similar  anticipations  on  future  consignments  to 
your  bopse.  Mean-time  my  connection  with  Mr*  Morris 
ended  by  a  deed  of  dissolution,  which  v?as  not  founded 
on  any  other  principle  than  the  situation  of  Morris, 
which  I  apprehended,  in  his  separate  firm  with  his  bro- 
ther, might  endanger  our  concerns.     Mr.  Morris  lias 
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therefore  no  sort  of  interest  in  the  cargoes  ef  the  Pk*u$  and 
MdrtAa,  of  whfch  the  retorts  are  legally  and  fnc0*testi» 
bly  mine,  to  support  my  engagements  add  advances  for 
the  liquidation.  Amongst  the  latter,  are  claims  of  Messrs, 
M4  In  tosh  and  Wartnaby,  far  their  advances  on  the  Sisters' 
account,  for  premiums  of  insurance  as  brt>k«t,  and  for 
5001.  winch  I  consented  to  giVe  Messrs.  W.  and  T.  Mar- 
rie,  by  an  assignment  on  you,  to  assist  them  in  their  dis- 
tress, from  the  net  proceeds  of  the  Martha  and  Venue" 
cargoes,  consigned  to  yon.  I-  am  sore  yon  will  excuse, 
and  Aiake  allowances  for  my  frankfltss>  when  I  tell  you* 
that  having  of  myself  directed  you  from  Spain  and  Jfatf- 
Jbundiand  the  cargoes  of  the  Vemn  and  the  Marfhd, 
without  Messrs.  Mcintosh  and  Co.  or  Mr.  MorHi  having 
advanced  One  fraction  on  account  of  these  cargoes,  I 
could  not  avoid  feeling  uneasiness,  when  I  understood 
that  your  London  friends  declined  any  support  to  your 
hotise,  and  grounded  their  refusal  on  tfnliqtildatgd  sales 
by  your  cobcero." 

Another  letter  was  als6  given  in  evidence,  written  by 
the  defendant  at  Rio  Janeiro,  addressed  to  the  bankrupt, 
and  dated  the  8th  March,  1815,  in  which  he  stated  "that 
he  had  taken  notice  of  the  order  of  the  latter  in  his  letter 
of  the  21st  October,  1814,  to  account  with  Messrs. 
M'Intosh  and  Wartnaby  from  the  cargoes  of  the  Venus 
and  8Uters ;  and  that  he  was  much  obliged  to  the  bank- 
rupt for  his  private  letter  of  the  1st  January,  1815." 

Morris  was  then  called  as  a  witness,  who  proved  that 
he  was  in  partnership  with  the  bankrupt  in  several  ship- 
aetata,  commencibg  with  a  sttfptttent  of  *nfe4  by  the 
Sitter* ;  that  he  and  the  bahfirapt  agreed  with  Messrs. 
M4Into*h  and  Wartnaby  that  the  ptoeeeds  of  the  wholt 
of  their  cargoes,  consigned  to  the  defendant  and  Htm* 
tnmg,  should  be  remitted  through  the  hands  of  M'lntoih 
and  Wartnaby,  by  way  of  inducement  for  them  to  cover 
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^  advances  i»a4e  by  tbeioior  thqbaukn^pt  far  their  owxi 
tenuity  &  thatthey  advanced  4,500/.  on  the  cargoes  of  the 
Ftwi*  and  Stittrt,  and  were  afterward*  applied  to  by  the 
bepfcmpl  io  advance  50Ut.  further,  oa  accountof  MorrU; 
who- stated,  that  if  the  wines  by  the  Festm  and  SUten 
would  not  pay  them,  the  fish  cargo  would-— JPaitaidjy  wo* 
then  called,  and  objected  to,  on  the  ground  that  as  he 
and  his  partner  had  received  the  remittance  now  sought 
to  be  recovered  from  the  defendant,  he  was  incompetent 
to  prove  on  what  account  it  was  remitted.  His  Lordship, 
however,  overruled  the  objection ;  and  ffartmabg  staled 
thftt  he  and  his  partner  M'lntoth  being  under  considerable 
advances  to  the  bankrupt,  were  reluctant  to  give  him  far- 
ther credit  till  he  premised  them  that  not  only  the  pro- 
ceeds of  the  cargoes  of  the  Venue  and  SiUcn,  but  as  wdl 
the  proceeds  of  the  fish  and  all  other  cargoes  which 
should  be  consigned  by  the  bankrupt  to  the' defendant, 
should  be  remitted  through  the  hands  of  the  witness  and 
his  partner,  to  be  by  them  applied  in  the  reduction  of  their 
advances ;  and  which  engagement  was  made  before  the 
advance  of  the  500/.  on  the  22d  October,  18  J  4,  and  which 
operated  as  an  inducement  for  them  to  make  such  ad- 
vance;  and  that  570/.  16s.  &d.  was  afterwards  remitted  to 
them  by  the  defendant,  out  of  the  proceeds  of  the  cargo 
of  fish  by  the  Martha. 

His  Lordship  left  it  to  the  jury  to  determine,  whether 
the  defendant  had  a  right  to  apply  the  500/.  as  pfert 
of  the  proceeds  of  the  cargo  by  the  Martha,  to  covef  Ae 
advances  made  to  the  bankrupt  by  Morris  and  Wartnatfy. 
They  found  in  the  affirmative;  and  accordingly  ga*4'a 
verdict  for  the  plaintiffs  for  70/.  1&.  $d.  being  the  brittle 
remaining  doe  to  the  bankrupt  on  the  proceeds  of  sudh 
cargo.  «•  it 

Mr*  Serjeant  Pell,  in  the  last  Term,  obtained  *  rule 
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*&,  that  this  verdict  might  be  set  aside,  and  a  new  trial        **** 
granted}  and  submitted  that  the  plaintiffs  were  entitled 
to  recover  the  whole  proceeds  of  the  cargo  of  the  Martha ; 
and  that  the  sum  of  500/.  had  been  improperly  paid  over 
by  the   defendant  to   M'Intosh   and    Wartnaby.~He 
founded  his  motion  on  two  grounds:  first,  that  the  cor- 
respondence between  the  parties!  and  the  evidence  ad- 
duced at  the  trial,  did  not  warrant  the  finding  of  the 
jmy ;  and  secondly,  that  fVartnaby  had  been  improperly 
admitted  as  a  witness,  as  he  was  interested,  in  the  event 
of  the  suit.— 'First.  The  letters  written  by  the  bankrupt, 
shew  that  the' defend  ant  was  not  authorised  by  him  to 
apply  the  proceeds  of  the  cargo  by  the  Martha  to  the 
boose  of  M'Intosh  and  fVartnaby,  as  the  defendant  was 
the  mere  agent  of  the  bankrupt,  and  who  expressly  re- 
quired him  not  so  to  apply  it.    The  first  letter  of  the  28th 
July  is  merely  prospective,  as  referring  to  some  future 
arrangements  to  be  made  between  the  parties ;  and  even 
if  it  contained  an  order  to  the  defendant  to  pay  over  such 
proceeds  to  M'Intosh  and  fVartnaby,  yet  the  subsequent 
letter  of  the  21st  October  was  an  express  countermand  of 
such  order;  and  the  letter  written  by  the  defendant  on 
the  8th  March,  1815,  not  only  acknowledged  the  receipt 
of  that  letter,  but  it  stated  that  he  had  taken  notice  of 
the  order  contained  therein.    Although  the  letter  of  the 
1st  January  may  be  ambiguous  in  terms,  as  it  refers  to 
the  cargoes  of  the  Venus  and  Martha ;  still,  by  the  letter 
of  October,  the  defendant  was  requested  to  observe,  that 
the  security  did  not  apply  to  the  Martha's  cargo  of  fish, 
which  the  defendant  afterwards  recognised  and  adopted. 
It  is  a  well  known  and  established  rule,,  that  where  a.  prin- 
cipal has  money  in  the  hands  of  his  agent,  and  orders 
him  to  pay  it  oyer  to  a  third  person,  or  pass  it  to  a  par-, 
ticular  account,  and  countermands  such  order  before  the 
money  has  been  paid  over  or  so  passed  in  account,  the 
Agent  paying  it  over  after  such  countermand,  must  be 
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1*83*  deemed  to  have  done  to  without  authority,  and  in  his 
^££J  own  wrong ;  and  here,  as  the  defendant  had  5702*  in  his 
bands  belonging  to  the  bankrupt,  he  ought  not  to  haw 
remitted  it  to  the  house  of  M'Ltiodh  and  Wartnahy  after 
he  bad  been  apprised  by  the  bankrupt  that  he  was  not  to 
do  so.— Secondly,  Wwrtiufy  was  an  interested  witness, 
as  the  defendant  had  actually  paid  over  the  proceeds  of 
the  cat  go  in  question  to  him  and  his  partner.  If  it  had 
been  paid  wrongfully,  it  might  be  recovered  back  from 
them ;  and  they  could  not  call  on  Chamer,  as  he  was  an 
uncertificated  bankrupt  at  the  time  the  remittance  was 
made. 

Lord  Chief  Justice  DaUm  observed,  that  the  objection 
as  to  the  admissibility  of  Wartnaby  was  raised  as  to  his 
credit  only,  and  not  to  his  competency  as  a  witness. 
The  Court,  therefore,  granted  the  tule  on  die  first  point 
onlv« 


Mr.  Serjeant  Vaugjut*  and  Mr.  Serjeant  HuUock 
shewed  cause.  The  jury  took  the  whole  of  the  corres- 
pondence between  the  parties  into  their  consideration, 
from  which  they  most  properly  concluded  that  the  de- 
fendant was  authorised  by  the  bankrupt  to  remit  the  pro- 
ceed* of  the  cargo  of  the  Martha  to  Messrs,  Mflntoth 
and  Wartnaby,  as  well  as  those  of  the  Venus  and  Stein. 
The  appropriation  was  made  by  the  consent,  and  with 
the  privky  of  the  bankrupt.  Thetie  is  a  wide  distinction 
between  a  mere  order  to  pay,  and  an  actual  appropria- 
tion of  a  particular  fund  to  cover  advances  previously 
made*  In  FtrbtmkVrBeli(a),  the  question  was,  Whether 
the  bankrupt  had  by  letter  improperly  directed  a  sum  of 
money,  being  the  proceeds  of  4  cargo  of  mahogany,  to 
be  paid  over  to  certain  bankers  at  Hutt :  and  such  letter 

00  IBtrn.  &Ald.36. 
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was  held  to  be  inadmissible  in  evidence,  for  want  of  a  pr*«  1825. 
per  stamp*  and  the  cause  was  sent  down  to  be  re-tried,  fwhwi 
when  it  was  intended  to  prove  the  appropriation  by  parol ;  tin^ 
bat  it  was  afterwards  adjusted  by  an  amicable  arrangement 
between  the  parties.  So,  in  a  late  case  before  Mr.  Justice 
^oyfcy*  *t  Lancaster,  where  the  question  was,  whether  the 
proceeds  of  aoqrgo  were  to  be  appropriated  in  a  particular 
manner,  accordi&g  to  a  parol  agreement  which  was  made 
in  the  defendant's  counting-house  at  Hull,  that  learned 
Judge  left  it  as  a  matter  of  fact  for  the  jory,  as  his  t*ord- 
ship  has  most  properly  done  iu  the  present  case,  in  which 
they  found  that  the  proceeds  of  the  cargo  of  the  Martha 
were  intended  to  be  appropriated  by  the  bankrupt  to 
cover  the  sum  advanced  to  Morris  by  way  of  loan  by 
the  house  of  M'Intosh  and  Wartnaby.  It  is  immaterial 
whether  the  appropriation  was  proved  by  the  correspond- 
ence or  by  parol.  But  the  first  and  last  letters  of  the 
bankrupt  shew  most  clearly  that  the  cargo  of  the  Martha 
was  to  be  liable  pro  tanto,  and  subject  to  the  claims  of 
M4  In  tosh  and  Wartnaby.  And  although  in  his  letter  of 
the  21st  October,  he  said  that  the  security  did  not  apply 
to  that  vessel ;  yet  it  could  not  have  the  effect  of  revok- 
ing a  former  recognition,  or  rescinding  a  previous  appro* 
priatiop,  founded  on  a  bond  fidt  transaction.  At  all 
events,  the  testimony  of  Morris  and  Wartnaby  clearly 
established  a  direct  appropriation  by  the  bankrupt  of  the 
Martha's  cargo  of  fish,  to  secure  the  advance  of  500*. ; 
and  the  verdict,  therefore,  is  not  only  right,  but  cannot 
be  disturbed. 

Mr.  Setjeant.PW/,  in  support  of  the  rale.  The  mere 
testimony  of  Morris  and  Wartnaby  was  by  no  means 
conclusive  to  shew,  thai  the  advance  in  question  was 
made  on  tile  faith,  that  the  proceeds  of  the  Martha's  cargo 
should  he  secured  to  cover  it :  and  the  letter  of  the  bank- 
rupt of  the  21st  October  amounts  to  a  revocation  of  that 
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Mas,  of  the  28th  of  July ;  for  he  desired  the  defendant  to  oh- 
TuSol  serve,  thai  the  security  did  not  apply  to  the  Martha's 
m,*m  cargo ;  and  on  the  8th  March  following,  the  defendant 
acknowledged  the  receipt  of  the  latter  letter,  and  the  di- 
rections therein  contained.  Besides,  the  proceeds  of  the 
cargo  were  not  remitted  by  the  defendant  to  M'lntoth  and 
Wartnaby  until  after  the  whole  of  this  correspondence 
had  taken  place  between  the  former  and  the  bankrupt; 
and  the  plaintiffs,  as  his  assignees,  are  therefore  entitled 
to  recover  the  whole  of  the  proceeds  of  that  cargo,  not 
only  on  principle,  but  on  the  documentary  evidence  pro- 
duced at  the  trial. 

Lord  Chief  Justice  Dallas.— This  cause  has  been 
twice  tried ;  and  the  question  now  is,  whether  the  Court 
see  any  reason  to  send  it  down  to  a  third  tri^l. .  On  the 
first,  the  jury  found  a  verdict  for  the  plaintiffs  for  jtye 
full  amount  they  now  seek  to  recover*  A  motion  was 
afterwards  made  to  set  it  aside,  antf  all  the  conespofgleope 
was  then  brought  before  us,  and  we  had  the  assistance 
of  my  brother  Richardson,  and  we  all  thought  that  the 
verdict  could  not  be  supported  to  that  extent;  and  con- 
sequently ordered  a  new  trial.  We  have  now  the  addi- 
tional parol  testimony  of  Morris  and  Wartnaby,  and  which, 
has  not  been  attempted  to  be  impeached;  and  on  the  last 
trial,  the  jury  had  all  the  letters  that  passed  between  the 
parties  before  them.  The  first  letter,  written  by  the  bank- 
rapt,  must  be  considered  as  being  merely  prospective,  and 
tending  to  an  arrangement  to  be  afterwards  entered  injto 
between  himself  and  M'lntosh  and  Wartnaby ;  but  Mor- 
ris swore,  that  op  their  advancing  the  500?.  the  Ipnlpppt, , 
in  direct  terras,  appropriated  the  proceeds  of  the  Qaflgfl 
of  fish  as  a  security,  and  on  the  faith  of  whiph  tlje  ^t 
vaoce  wtp  rn^de ;  $nd  Jbus  testimony  was  mos^  fu%  <#$*,. 
firmed  by  the  evidence  of  Wartnaby.  Witt*  respept  to, 
the  bankrupt's  letter  of  the  31st  October,  it  appears  to 
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have  been  written  in  violation  of  the  agreement  under 
which  he  obtained  the  sum  in  question.  At  all  events, 
it  bears  the  semblance  of  dishonesty.  But  the  let- 
ter of  the  1st  January,  1815,  is  a  direct  admission 
of  the  agreement.  It  was  marked  private ;  that  throws 
a  suspicion  on  the  transaction ;  and  more  particularly  so, 
as  all  the  parties  had  corresponded  on  the  subject  before. 
Still,  however,  it  amounts  to  a  private  confession  as  to 
the  appropriation  of  the  Martha's  cargo,  and  is  confir- 
matory of  the  testimony  of  the  two  witnesses  who  were 
examined  at  the  trial.  The  jury  had  all  the  letters,  as 
well  as  the  accounts,  before  them  ;  and  they  entertained 
no  doubt  but  that  the  proceeds  of  the  cargo  in  question 
were  to  be  appropriated  towards  the  payment  of  the  500/. 
advanced  on  account  of  Morris.-  I  told  them  there  was 
no  doubt  as  to  the  law ;  that  it  was  quite  clear  that 
where  an  agent  has  received  money  on  account  of  his 
principal,  with  a  direction  to  pay  it  over  to  a  third  per- 
son, if  he  has  notice  not  to  do  so,  before  it  h  actually 
paid,  his  former  authority  is  revoked,  and  he  would  not 
be  justified  in  so  doing  after  the  countermand  of  his 
principal.  But  in  this  case  I  left  it  to  the  jury  to  take 
all  the  correspondence,  and  the  facts  connected  with  it, 
into  their  consideration:  and  they  thought  from  the 
whole  of  the  evidence,  that  there  had  been  an  appropria- 
tion of  the  cargo  in  question,  so  as  to  take  it  out  of  the' 
general  principle  of  law ;  and  I  therefore  see  no  reason- 
to  disturb  their  verdict. 


Miujcb. 


Mr.  Justice  Park.— When  this  case  was  discussed,  in  ' 
shewing  cause  against  a  motion  for  a  new  trial,  in  the 
last  Batter  Term,  we  were  all  of  opinion  that  the  former  ' 
verdict  could  not  be  supported;  and  that,  at  all  events,' 
there  was  sufficient  doubt  to  send  it  down  to  be  re-tried, 
when  some  new  light  might  be ,  thrown  on  the  transac- 
tions which  had  taken  place  between  the  parties ;  and 
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18*3^       Term,  it  appeared  that  the  defendant  was  the  surviving 
partner  of  the  firm  of  Miller  and  Hemming,  who  carried 
on  business  as  merchants  at  Rio  Janeiro ;  that  the  bank* 
rupt,  in  1813,  was  in  partnership  with  one  Morris,  and  em- 
ployed the  defendant  and  Hemming  as  their  agents  at 
Rio,  to  dispose  of  any  cargoes  which  might  be  sent  to 
them  by  the  firm  of  Chesmer  and  Co.    That  the  intro- 
duction of  the  bankrupt  to  the  defendant  arose  through 
the  house  of  Messrs.  M'Intosh  and  fPartnaby,  of  London, 
who  had  made  considerable  advances  to  the  bankrupt 
on  two  cargoes  of  wine,  in  ships  called  the  Venus  and 
Sisters;   and  it  was   agreed   that  those   consignments 
should  be  made  to  the  defendant,  to  whom  orders  were 
given  to  remit  the  proceeds  to  Chesmer,  the  bankrupt, 
through  the  house  of  M'Intosh  and  Wartnaby,  by  way  of 
security  for  the  sums  advanced  by  them,  as-  well  as  for 
insurances  effected   by  that  house  on  those  and  other 
cargoes.— In  1814,  the  bankrupt  was  the  owner  of  a 
cargo  of  fish,  shipped  at  Newfoundland  for  the  Brazils, 
by  a  vessel  called  the  Martha;  and  in  the  month  of 
October  in  that  year,  he  applied  to  M'Intosh  and  Wart- 
-naby  for  a  further  advance  of  600/.  for  Morris,  who  had 
-ceased  to  be  a  partner  with  the  bankrupt,  but  who  was 
then  carrying  on  business  with  his  brother ;  and  the  only 
question  was,  whether  the  money  received  by  the  defend- 
ant at  Rio  Janeiro  from  the  net  .proceeds  of  the  cargo  of 
fish  by  the  Martha,  bad  been  properly  remitted  by  him 
to  M'Intosh  and  Wartnaby,  according  to  the  directions, 
or  by  the  authority  of  the  bankrupt. 

In  order  to  shew  that  the  bankrupt  had  given  the  de- 
fendant an  authority  so  to  remit  such  proceeds,  the  three 
following  letters  (amoqg  several  others)  were  givett^in 
^evidence.  First,  a  letter  written  by  the  bankrupt,  aBi' 
dressed  to  Messrs.  M'Intosh  and  Wartnaby,  and  datedtiie 
(28th  July,  1814,  which  was  as  follows  :— 

*' Gentlemen, — As  I  have  always  considered  tnyHh^ 
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l&ess  I  may  do  with  Messrs.  MtV/er  and  Hemming  of  Bio  iMfc 
Janeiro,  under  your  guarantie,  and  have  been  encouraged  Fishx* 
therein  by  the  respectability  of  your  firm,  I  cannot  have 
the  least  objection  to  direct  those  friends  to  remit  us,  on 
or  through  you,  for  my  consignments,  per  Venus  and 
Martha.  But  it  occurs  to  me,  some  specific  arrange- 
ment is  necessary,  to  prevent  mutual  disappointment  as 
to  the  returns  for  those  adventures.  If  I  transfer  the  whole 
net  proceeds  to  you,  I  beg  to  know  what  advances  you 
will  make  for  Messrs.  Milkr  and  Hemming*  account, 
either  in  cash,  or  by  your  acceptances,  on  your  receipt 
of  bills  of  lading  and  orders  for  insurance.  The  Venus 
will  load  about  980  pipes  of  wine  and  brandy.  You  will 
do  me  the  favour  of  informing  me  what  advances  you  will 
make  on  this  cargo,  on  handing  over  the  bills  of  lading, 
at  a  pro  ratd  per  pipe.  The  Martha  is  loading  at  New- 
foundland a  cargo  of  about  2,500  quintals  of  fish,  in 
cask's,  to  the  address  of  Messrs.  Milter  and  Hemming.  I 
expect  to  receive  the  bills  of  lading  in  September.  As 
the  letter  come  forward,  and  the  insurance  is  effected  by 
you,  your  acceptances  as  for  the  Venus' s  cargo  on  ac- 
count, and  on  transferring  to  you  the  bills  of  lading, 
will  be  a. great  accommodation  to  me.  I  desire,  there- 
fore, that  you  will  inform  me  whether  you  can  comply 
with  my  request,  and  in  what  proportion  of  the  amount. 
-An  understanding  to  this  effect,  in  a  specific  manner, 
will  prevent  disappointment ;  and  I  shall  then  have  great 
pleasure  in  writing  to  Messrs.  Miller  and  Hemming,  to 
conduct  my  account  with  them  wholly  through  you." 

>4.Tl)5,i£Coi»d  letter  was  written  by  the  bankrupt,  ad- 
df^ss^A  to.  ftbe  defendant  and  Hemming,  aad  dated  the 
4^Pf*ffaY  1814,  and  was  as  follows:— 

m  Gentlemen,— Our  friends,  Messrs.  M'lhtosh  and 
Hfatnaby,  having  agreed  to  advance  Messrs.  Wm.  and 
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1*^       appealed  that  the  premises  in  question  wAte  devised' fib 
to  executor,  in  tn»t  far  a  Miss  Darcouri,  who  afteHHtifc 
n^      married  a  gentleman  of  the  name  of  WWfetefc   Y1M 
subsequent  to  the  marriage,  in  pursuance  df  ptietiftk 
article  of  agreement,  thejKrasewasse-ttled  on  feet  ty  d&& 
to  be  at  her  own  sole  and  rteriute  ben«t  auddrlpctad- 
bqt  the  memorial  of  the  deed'  was  not*  regfet£r&.    In 
Jfoy,  1821,  Mr.  fUZSumr  let  the  apartments  to  the  defend-1 
ant,  as  a  yearly  tenant,  under  a  written  agreement,  pur- 
porting to  be  made  by  Wittiamt  and  his  Wife, bnt signed  by 
himself  only ;  such  tenancy  to  be  determined  by  either  party 
giving  six  months  notice  to  quit.    He  afterwards,  viz. 
on  the  1st  October  following/  by  indenture  of  fcafce,  phr- 
portiug  to  be  made  by  himself  and  his  wire,  bfat *x*cotefl 
by  him  alone,  demised  the  wfcofe  of  the- boftse  to  die 
plaintiff,  as  Well  as  aU  those  the  towns  and  apartnrtwte 
then  ooeupted  by  the  defendant,  to  hold  to  Ike  plaHtfff 
from  UMaetmoB  then  last,  for  tfctet  yttuVh^casrthe 
plaintiff  sboald  so  long  live,  under  a  certain  yeaAjr  rtnf 
in  the  said  indenture  mentioned  t  bftt  As.  IttMrnH^HM1 
not  join  in  executing  the  lease,  although  she  *as  tattle 
a  party  to  it;  but  on  the  contrary  refused  Co  assent  &  It/ 
It  contained  a  recital  of  the  marriage  settlements  Mr.' 
tfiUjum  immediately  gave  the  defendant  nefti*  Of  O^ 
leaae,  and  required  him  to  pay  his  next  quarter's  lent  W 
the  plaintiff,  as  well  as  all  further  reat  which  might  acr' 
erne  during  the  defendant's  occupation  of  Uh*<  premises;* 
notwithstanding  which,  he  paid  it  to  Mrs.  WU&m*#xAte- 
fused  to  attorn  to  the  plaintiff.— The  defendant,  in  older 
to  shew  thai  the  plaintiffs  title  was  defective,  as  WUKam 
had  only  an  interest  in  right  of.  his  wife,  who  had  Ml 
joined  in  the  lease,  called  William  himself;  when  his  evi- 
dence was  objected  to,  on  the  ground  thai  he  oanldt*6t 
impeach  his  own  lease  to  the  plaintiff.    His  Lordship* 
however,  was  of  opinion  that  he  was  a  competes!  wfr- 
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«WM.    Mr.  ffiltimm  mu  then  cdkd  to  »hew  U*t  tfcfe        »•». 
iotoest  id  the  house  was  vested  in  tier  bj  virtue  of  the      r*x*i» 
devise  and  marriage  settlement,  which  were  accordingly  ^ 

given  in  evidence,  and  the  most  material  parts  of  the 
Utter  deed  scad  by  die  associate ;  on  which  his  Lordship 
directed  a  nonsuit*  reserving  the  plaintiff  liberty  to  move 
to  set  it  aside,  and  that  a  verdict  night  be  entered  for 
him  for  the. amount  of  the  tent  due,  in  case  the  Court 
should  he  of  opinion  that  the  legal  title  was  vested  in 
him.  or  that  it  was  not  competent  for  the  defendant  to 
impeach  it. 

Mr.  Serjeant  Taddf,  in  the  last  Term,  obtained  a  rule; 
calling  on  the  defendant  to  produce  the  deed  of  settle* 
moot  which  had  been  given  in  evidence  at  the  trial,  or 
allow  the  plaintiff  to  inspect  it ;  and  that  the  nonsuit 
flight  be  set  aside,  and  a;vetdict  entered  for  the  plaintiff 
fo*  17/*,  being  the  sum  doe  for  the  occupation  of  the 
moms  by  the  defendant  at  the  time  the-  action  was 
brought*— He  submitted,  that  under  the  terror  of  that 
settlement,  the  power  of  leasing  might  either  be  given  to 
Mr.  WUii*m*  alone,  or  to  his  wife's  trustees ;  which  did 
not  appear  *t  the  trial,  as  the  associate  only  read  al» 
•tntt ted  parts  of  the  deed,  as  it  was  exceedingly  long; 
and  contained  *  number  of  recitals  and  covenants ;  and 
the.  plaintiff  could  have  no  controol  over  it,  as  it  was 
produced  under  a  entfeema  duces  tecum.  He  also  pro* 
duced  an  affidavit,  which  stated  that  the  Registrar's 
office  for  the  county  of  Middlesex  had  been  searched, 
aod  that  no  memorial  of  the  deed  of  Settlement  had  been 
sqgistjsmd  there, 

Mr.  Serjeant  Pett  being  now  abont  to  shew  cause,  tht 
Gemit  called  on  Mr.  Serjeant  Taddt/  (the  plaintiff  having 
bean  allowed  to  inspect  the  deed\  to  state  ihe  grounds 
on  which  his  motion  to  set  aside  the  nonsuit  were  founded. 

vol.  vn,  £n 
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MS  caws  m  wmsly  roast* 

i«3.  He  wbmiit^jFSr^d^i  theplajntiff  «%ht^e<?*tisifj^ 
*£££  «a  ike  assignee  of  WUHam^  nod  standing  ift  J*f*  ,****- 
Moa  j  and  as  the  letter  gave  *h*  defendant  <k*k*  *|  tfc* 
lease  immediately  after  its  execution,  aftdfequaK^***1 
to  pay  Say  rent  thai  might  thereafter  beoom*  4uc^oia 
Jtia^  to  the  plaintiff,  lie  was  entitled  to  iceovte^  «nd 
more  perttcalarly  so,  as  the  defendant  bad  prefrifcusly 
acknowledged  JfWurJu  u  be  hi*  landlord.  ^w% 
thai  Wtifrrim  eiight  art  *  have  been  **en«*l  a*  a 
witness  at  the  liiai,  as  lie  had  assigned  Ml  Ins  sates** 
in  the  house  to  the  plaintiff  by  lease,  after  iie  bad  let 
the  defendant  into  possession  of  ibe  apartments  tpider 
the  agreement,  and  consequently  ttait  ie  could  art.  be 
eptted  to  impeaoh  Iris  own  cweyeaoev  wl  *bl*  th* 
defendant  *onW  not  diapnle  fai»  H^  4*  lsptltarxfe  .m 
the  title  frtich  the  fd«>intiff  ^fterwprAs  sf***i#>d  by,*« 
Bssjgftfaeqtef  WiUiamfi'fi  ioteie^iin  ^^wm^itf  ^^ 
lapse*  XA*^,**UiM^d<>t^^^ 
in  Jtfiddfewy  aad  has  not  beea,mgjtf«$e^  ^t.ta^yae#iss 
agnitfst  aeabseqonat  ppr<$**r  .for  a  y ^a>le  09^^^ 
tto%  withont  notice  ;  Pa*  4  Jfe>*a*f»  v.  .i^si^vlW^ 
in  which  situation  the  phpatiff  ntnst  ftp  twpaUfesfd  A* 
stand-  Fourihfy,  that  as  it  wee  jejk  e**to4edrnjetf|f«fter 
inamajie*  &  was  also  void^s  against  a, soteeqpent  par* 
chases.  And  4aa//yv  &**  &*  k**e  *•  thp  plsfiiiffify 
Wil/fam  was  property  executed  by  him  alone;  and  that 
it  was  unnecessary  .for  his  wife  to  have  Joined  m  thai 
tastrujneot.    Arnold  v.  Rtvoulh(h). 

I* * '  * '■ 

Mr.SegaantFt^eeaft-d.    The  only  «tare*t*lie>pirfn> 

tiff  took  in  the  premises  was  nnder  the  indeniuiertrfifeese 

which  Witimmt  alone  executed ;  but  his  %  Hfe  wee  no- 

£essaj%<a>ede  a  party  40  it,  and  iter  4maae  wanfrisflfcril 

;;•*..,         .;       .  ,  •••>•■     .  j*    -im  br  *** 

f*)'S  BattnA  MS.  t4SJ  \b)  Am,  Vdl.  iV.  60.  *M  1  && 

*Bi«g.4tS> 
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ttfottjgbout  the  wbole  of  that  instrument;  and  she  dot  ^«k 
eMy  freftised  to  execute  it,  but  dissented  from  its  being  «£**& 
toade  by  ber  husband  to  the  plaiottff.  By  the  terms  of  rd^oh, 
the  detWe  and  marriage  settlement,  (be  premises  warn 
tetted  in  trustees  for  ber  sole  and  separate  use ;  and  *1~ 
though  the  latter  instrument  was  not  executed  uotll  after 
bar  marriage,  yet  it  was  made  in  pursuance  of  artielca 
previously  made,  and  on  wbicb  it  was  founded ;  and  it  is 
quite  dear  that  such  a  settlement  is  legal  aod  valid, 
Yblt,  therefore,  cannot  be  considered  as  a  mere  chattel 
interest,  wMeh  vested  in  the  husband  during  coverture ; 
for  In  order  to  make  a  valid  conveyance,  the  executor 
tifafwas  ap^oftteft  trustee  nuder  the  wiJI,  as  well  a*  the 
triktfcea'  under  the  settlement  should  have  joiped  fo 
the  lease  to  the  plaintiff,  as  the  legal  estate  was  pro* 
jkHy  vested  hi  them  alone.  Although  it  is  au  asta- 
btthd&ruTe,  that  the  lessee  eaanpt  dispute  the  title  of 
bfcftrtmediate  lessor,  <*r  even  the  assignee  of  the  Jatter, 
fei  irti  action  of  replevin;  yet,  in  an  action  for  nse  a*4 
Ocfetrpatton,'  which  h  founded  entirely  <on  the  contract 
between  the  parties,  the  tenant  may  dispute  the  title  of 
any  party  but  ifee  person  udder  whom  he  occupied,  and 
to  rnhtom  he  bad  paid  rent.  Here,  the  defendant  oceuv 
plied  under  WtUiams  alone,  and  be  cannot  be  supposed 
to  bate'  koowledge  of  any  cop  tract  or  agf*emettf  thtu  had 
been'  entered  into  between  him  and  the  plaintiff.  If 
therefore' there  was  no  contract,  express  or  implied  be- 
tween the  plaintiff  and  defendant,  the  former  cannot  be 
entitled  to  recover  in  this  action.  He  cannot  be  con- 
sfakafiaa  .the  -  assignee  of  fViUUm$f  but  merely  a  lesisee 
bfcn  i  and  as  the  legal  <estot*  was  vested  in  the 
s,  WiHiam  ninne  could  execute  no  valid  or  legal 
teomvysece  to  ifae  plaiatiff ;  and  consequently  the  de* 
fimdant  was  not  haund  to  pay  any  attention  to  the  an* 
t#y  wtycjh  ww  given  him  alter  the  execution  of  the 
lease.  At  all  events,  Williams  had  no  right  to  convey 
the  property  of  hie  wife,  without  her  being  a  party  to  the 


1*3.  He  tp^aiiite^jft^thet  vbe  plaioiiff  awgbt^e<?^si4wi 
^Ji  as  t|*  assigaeeiof  ra&a*^  Md  standing  id  kii,sim*T 
ItoWM*.  ft™  J .  *»*  ei  We  Utter  gave  ihe  defendant  *ofae  *£fip 
lease  immediately  after  its  execution,  aadtequfee^fcip 
to  pay  any  raA  thai  might  thereafter  beoom*  Are£t>m 
km,  to  Uie  plaintiff,  he  vtt  entitled  to  fteosr**.;  and 
more  particular]/  ao,  as  the  defendant  bad  previtrasly 
acknowledged  IK/tona*  to  be  bin  landlord.  *w% 
tha£  WWurw  oiigbt  not  ft*  have  been  e*an«*l  at  a 
witness  at  the  tad,  as  he  had  aasigaad  ill  hi*  intoa* 
in  the  house  to  the  plaintiff  by  tape,  aft^riie  fcad  let 
the  defendant  into  possession  of  the  ppptpigots  under 
the  agreement,  and  consequently  tfcat  ie  could  not  be 
fitted  to  impeadb  bis  own  ooareyeooe ;  aaJL  ib**,  tfw 
defeulant  conldnot  diaprte  fcfe  .tty*  w  ljiptltowfe  ,*r 
the  title  frfiich  the  plaintiff  ^afterwards  lap^u**!  by. ft* 
Bssjgfttneotef  WiWamfji  inteKKinfapWJ^^ 
lope*  Xfr>i%,nsU*4«dtf^ 
inMiddkw,  and  has  not  been  ;|rftg^^e^  fc  **.?*#*» 
agaidst  aanbseqoeat  pp<$**r  frr*  yri^c^le^wid^^r 
tio%  without  txMice  *  J*k  4  4W***»  y-  ,rftf««M5rt< 
in  which  situation  the  plaintiff  rgiwt  top  isppv4wd  *P 
stand  •  R>ur*hfy>  that  as  it  wee  aft  iex*cutedrti*mfufter 
marriage*  ftqrasalso  void *s  against  a, eutaeqpoiit  put* 
chases.  And  Aijtfyt  &**  *he  tease  bo  the  pWnmifftfy 
Wilfam  was  propedy  executed  by  him  alone;  and  that 
it  was  unnecessary  for  his  wife  to  have  Joined  kt.tkft 
iostwmeot.    Arnold  v.  Rtvoirfts(h\ 

MnSetiaamf^aaaft*  The  only  «ntetfcrt*h<J>pi*o* 
tiff  took  in  the  premises  was  under  the  iodeniufiurtrfiihsae 
which  WUimmt  alone  executed;  btyt  his  fctfte  wa*  ne- 
cessarily made  a  party  *o  it,  and  iter  .isaeaewtmitaetted 

.«•;■' .        •:.'•..         3/    -ni *><"«? 

Ctf)'5  B.ttnA  Att.Ut.i (*)  -***,  Vol.  W.  66.    £.'%i  1  ft& 

anise. ^43,   .  o«» 
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tjtfonjgbout  the  wbole  of  that  instrument;  and  she  dot. 
etilyteftised  to  execute  u,  but  disserted  from  its  being 
ftmde  by  her  husband  to  the  plaintiff.  By  the  terms  of 
tfte  devise  and  marriage  settlement  the  premises  were 
rested  in  trustees  for  her  sole  and  separate  use ;  and  al- 
though (he  latter  instrument  was  not  executed  uotil  nfe* 
her  tearriage,  yet  it  was  made  in  pursuance  of  article* 
previously  made,  and  on  which  it  was  founded ;  and  it  is 
quite  clear  that  such  a  settlement  is  legal  aod  valid, 
Tbh,  therefore,  cannot  he  considered  as  a  mere  chattel 
interest,  which  vested  io  the  husband  during  coverture ; 
frit  fa  order  to  make  a  valid  conveyance,  the  executor 
#)ttcV8s  apffoi&ed  trustee  nuder  the  *U1»  as  well  a*  the 
tributes  under  the  settlement,  should  have  joined  jo 
tile  feaaeHo  the  plaintiff,  as  the  legal  estate  was  pro* 
fferiy  vested  fn  them  alone.  Although  it  is  au  *sta» 
b&he^ruTe,  that  the  leasee  caftnpt  dispute  the  title  of 
htaftritftfdiiitc  lessor, 'or  even  the  assignee  of  the  latter, 
\&  kn  action  of  replevin;  yet,  n*  an  action  for  use  a*4 
{fctenpatton,  which  h  founded  entirely  on  the  contract 
bgtwfeen  the  parties,  the  tenant  may  dispute  the  title  of 
any  prtty  buti£e  person  under  whom  he  occupied,  end 
to  whfcm  he  bad  paid  rent.  Here,  the  defendant  oceuv 
ftfed  under  fyUiianu  alone,  and  he  cannot  be  supposed 
to  have1  knowledge  of  any  contract  or  agj*emettf  thai  had 
been  entered  into  between  htm  and  the  plaintiff.  If 
therefore'  there  was  no  contract,  express  or  implied  be- 
tween the  plaintiff  and  defendant,  the  fpwner  cannot  be 
entitled  to  recover  in  this  action.  He  cannot  be  con- 
■idealises  the  assignee  of  WitR*mf  but  merely  a  lessee 
writ*  bhn ;  and  aa  the  legal  estate  was  vested  In  tt* 
i,  Witiiam*  elnne  could  execute  no  valid  or  legal 
ce  to  ifae  phmtiff ;  and  consequently  the  4* 
Cendant  was  not  baud  to  pay  any  attention  to  the  no* 
tige  whfck  waa  given  him  after  tbe  execution  of  the 
lease.  At  all  events,  Williams  had  no  right  to  convey 
tbe  property  of  hie  wife,  without  her  being  a  party  to  the 
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1823.        instrument;  as  the  property  was  vested  in  trustees  for 
Re  ¥  it  ib       her  so'e  anc*  separate -use,  by  the  deed  of  settlement 
Roifr  a^ter  manr*age-    That,  therefore,  distinguishes  this  case  ■ 

from  Arnold  v.  Revoult,  where  the  property :  of  the  wife 


was  a  mere  chattel  interest.  Here,  however,  there  was  a 
continuing  interest  in  Mrs.  Williams  after  the  marriage 
had  been  celebrated,  further,  by  the  terms  of  the 
will  under  which  the  property  was  originally  devis- 
ed to  her,  it  was  given  to  a  trustee  for  her  sole  and 
absolute  use  and  advantage.  Williams,  therefore,  could 
neither  have  a  legal  or  equitable  interest,  as  the  former 
was  vested  in  the  executor,  and  the  latter  fn  his  wife  "or 
her  trustees,  by  virtue  of  the  settlement,  neither  of  iffoem 
were  parties  to  the  lease  by  which  the  premises  were  de- 
mised tq  the  plaintiff.  Ab  ta  Uje  deed  of  setUemer^voot 
having  been  registered,  and ^ at  U  w^p  tbfipfcfg  *pi<| ,fw 
against  the  plaintiff  without  notice  $  yet  as  it  w  .fr- 
etted in  the  lease,  of  which  hebadnotjfce,  Jl^  ;«gift}ry<$cU 
had  been  complied  with;  by  caufipg ara^m^ri^l.^r^ 
latter  instrument  to  t>e  registered.  There,  i^^u^q^j, 
nothing  in  that  oigectioQ;  aud as  jlje  Atfyptymt \}f** 
never  recognized  the  plaintiff's  tatl<^J)ujt  jgai^, th^Tf^ 
for  the  apartments  to  Mrs-  WiWamt,  \yhp  yva^  lfgaMjff$r 
titled  to  receive  it,  the  present  action  canpat  feq  jtus-r 
tained;  and  the  plaintiff  was  therefore  properly  pga? 
suited  at  the  trial. 

\f     • 
Mr.  Serjeant  Toddy*  in  reply,  mm  stopped  b$  t  J>e  Cpprb 

Lord  Chief  Justice  Dallas.— The  defendant,  occu- 
pied the  premises,  for  the  eqjoyment  of  whif  htbia-uctipp 
was  brought/  ubder  a  written  agfeeipent  from  Wjllia^ty 
as  a  tenant  from  year  to  year;  and  by  his  acc^ptipg  the 
occupation,  and -enjoying  the  apartmenU  undef  ij^  ]hie 
thereby  recognized  the  title  of  Williams,  who  afterwards; 
by  lease,  conveyed  his  interest  in  them  to  the  plaintiff, 
of  which  the  defendant  had  notice,  and  was  required  to 
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pay  him  any  rent  that  might  become  doe  in  respect  of  1*23* 
his  occupation  thereafter.  The  plaintiff,  therefore,  must  rBNiue 
be  taken  to  stand  in  the  situation  of  Williams,  by  his 
having  conveyed  all  his  interest  in  the  premises  to  him : 
and  although  the  defendant  refused  to  recognize  the 
plaintiff  as  his  landlord,  or  attorn  to  him,  yet  Tie  con* 
tinned  in  the  occupation  of  the  apartments ;  I  am  there- 
fore of  opinion,  that  as  it  was  not  competent  to  him  to 
dispute  the  title  of  William  as  his  acknowledged  land- 
lord, so  neither  can  he  impeach  that  of  the  plaintiff* 
who  is  consequently  entitled  to  recover. 

> 
Mr.  Justice  Park  concurred. 

•  Mr,  Justice  BtJRRotJGH.-^This  being  an  action  for  use 
and  occupation,  the' only  question  turns  on  the  contract 
entered  irilo  between  the  defendant  and  William;  and  it 
s£emi  to'tae  that  Ae  latter  had  a  right  to  let  the  apart- 
ments to  him  without  his  wife  sighing  that  agreement.  It 
ii  tNetefore  unnecessary  to  consider  whether  the  plaintiff 
tnft  be  considered  as  the  assignee  of  Williams  or  not;  and 
If  William  had  brought  this  action,  he  must  have  been 
nonsuited,'  as  he  cbuM  not  dispute  his  conreyatice  to  the 
plaintiff,  nor  controvert  his  title ;  and  after*  riolice  of  the 
lease,  an  implied  contract  arises  on  the  part  of  the  defend- 
ant to  pay  rent  to  him.  If  Williams  had  died,  the  plaintiff 
would  stand  in  the  situation  of  his  representatives.  The 
rtrefsidn  only  was  in  Williams,  under  whom  the  defendant 
occupied  as  a  yearly  tenant ;  and  William  had  clearly 
4 'right  to  assign  his  interest  in  the  premises  to  the  plain- 
tiff. The  rile,4  therefore,  for  setting  aside  the  nonsuit, 
irid  entering  a  verdict  for  the  plaintiff  for  the  amount  of 
ttie  rent  due  from  the  defendant  at  the  time  of  tbe  com- 
mencement of  the  action,  must  be  made 

v  '  Absolute  (a). 

rt  .  .  »    .  ■ 

•   ,(«)  SMZWd.  CJkmcrt  t.  XTAW*,  I  Dow.  &  Rftf.  N.P.  C,  1. 


$\(j  £A*S»  I*  fllLA* V  Tft*tf, 


WeAaNdsf, 
Feb.  5tb. 


RiCHAftDson  to.  Fistf  sit  And  others. 


if  a  material  w*s  M  ttCl^tt  'w  &00*1*  ^^  And  dtfHfertdi  in 

witness  states  which  tbe  plaintiff  sotfght  to  recdvef  ffdtn  the  defehdants 

be  bs^made^a1  lbe  amount  df  certain  articles  ftffnisbed  to  them,  as  part 

mistake  in  otrhers  of  two  vessels  called  the  Iftfirto  and  Ifitow. 

siring  his  tea- 

timonyatthc  At  tb«  trial,  befote  Lbrd  Chtef  Justice  Damn,  tft 
llu'glmnt^  QuUdtotl,  At  the  Sitting*  After  the  last  3VM#  Item, 
wbeSMhew-  there  was  no  direW  **i***e  to  connect  them  with  the 
fore, in  an  ac-    original  owners,  when  the  articles  In  question  were  for- 

tion  brougbt         .?-,.*•  .  a  .  .      .- 

against  tbe  de-  nished,  with  the  exceptiob  6f  one  Witness,  ft  notary  pub- 
TOrt^wocn  1*<S  w^°  swore  thai  one  of  the  defendants  had  ptevidusly 
°rti  k?ti  for  ^u€8te^  **»  l<>  prepare  thefcilfe  ofsale,:  and  that' after 
plied  by  tbe  they  Wete  eketu  led  be  delivered  tfietnoveV  to hito.w Sidte 
u^n^bke  B°"  ike  tHAl;  however,  thei  notary  'riade'ari  Affidavit,  stating 
oftbedefcnd!  tbAt  he  Wai  ttustaketo  ;  as,  on  e*airfiiring  HW  tbtti/lte 
ants  employed  had  discovered  that  he  was  employed  by  Messrs.  Bag- 
abUiofsaie  lAiMaftd  fifeafe  (the ofigiolal owners)  to'f>r<$tfJe> fikriills 
l^weM  fat-  ^  §aH  W*  tt°*  *y  ***  -of  the  defendant*,  or  tftfeex  of 
»**•**  ^  tbeib.  A  notice  was  also  given  the  plafoUff  to  ptochiffe 
swore  tbat  be9  his  bfcdks  at  tbe  trial,  which  he  ftflased  td do  ^  but  it 
rtenTamTtbri  fiftfefttafds  Appeared,  ftpfci  a  copy  of  his  journal;  that 
em!*?  eTby  M<^fa*  B«g*te*  **&  &****  only  *ere  debited,  ahtf  ttiat 
ti.e  original  the  hafriea  of  the  defendants  #ere  not  inserted  rJbere- 
tiieCoartor-9  to  ffcrid  that  io  bib  order  book  the  names  of  the  ships 
to^^triffT  ^ty  ***  *******  without  debiting  any  partfculai  pi- 

ton.      ,;  *  •*    -im  •!«< 

,    His  Lofdsfaip  left  it  U>  the  jury  (*<*Ay>  t»*&ft*T  the 
ofeftit;  was   originally  given!  they  thooglit*  fhte.jfce 
'featbnotoy  of  the  nttary,  that  it  was  givea  to  thedcfenA~ 
:ant«f  and  accordingly  found  a  terdictfortbe  prdtntiff.. 

I-   •■  '  *. '      '.  •     .       .  %  ».'.\  .i* *ul" 

4  Mr.  Serjeant  PeU  having,  in  the  last  Term,  obtained  a 
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rale  mi,  thai  this  verdict  might  be  set  aside  and  a  new        isss. 
trial  granted,  on  the  ground  that  the  verdict  was  against    Riau*ntoa 
evidence,  but  chiefly  on  the  above  affidavit  of  the  notary-*       fume. 

. ,  Mr»  Sesjeant  Vamghmn  now  shewed  cause;  and  sub- 
mitted, that  the  affidavit  did  not  affect  the*  merits  of  the 
case.  That  the  legal  owneiship  was  clearly  in  the  de* 
fendants  at  the  time  the  goods  in  question  were  famished 
bgr  the  ptemMff  i  and  that  the  jury  were  folly  warranted 
ip  pfesiimipg  that  they  were  liabk-  That  the  only  qnesn 
149a  left  toxthem  was.  whether  U*j  w*dit  wm  given  tQ  Uw 
t^eodagL&^of  Bagtfow  *nd  Sctfe*  the  original  owners » 
^4  asitjw*  satisfactorily  prove4  (bat  the  formes  w$W 
tastf  7  W*  WW*  **  tJ*  twe  ib%  aifctawerc  wppta* 
by  the  plaintiff,  he  was  entitled  to  recover  v  AP<i  WPW-; 
QO^ntly  that  the  verdict  copJd  not  be  disturbed :  and 
,  Wpre  particularly  so,  as  the  testimony  of  the  notary  was 
^pmateria]  as  to  the  question  sobmitted  to  the  jury. 

.  • ,  JLatf  Chief  Jpstioe  Dallas.    Why  did  yon  call  him 

i  as  ^witness,  if  y  an  did  not  consider  his  evidence  to  be 

jUHtteriftlft  The  question  wj»  not,  who  w€*e.  the  legal 

•  PWint.  but  to  whom  waa  the  credit  originally  given  by 

i*bf  plaiqtiff;  and  U  ryysmd  fan  fcja  own  books  that, 

Jfagfhow  and  Sra/t  only  were  debited,  and  not  the  de- 

£f§tfpMs>    Ifldapfiodaptly  of  tbis»  I  am  of  opinion  that     < 

jtbtre  won  be  a  pew  trid,  as  tbe*ot*ry  baa  sinmswopp    , 

ik*t  J)e  w**  mistaken  *s  tp  m*  qf  thft  defendant*  being 

lb*  person  who  employed  him  to  prepare  the  bilk  of  sale* 

sds  ]tttvfa*Uce  Pact,    The  plaintiff  had  notice  to  pro- 

>db«hit  tooksat  the  trial,  but  refused  to  do  so.    Copies, 

Qsowdver*  haws  been  since  obtained  by  the  defendants9 

afidrney,  of  hie  order  book  and  journal,  in  tfce  latter  of 

which,  BagJuno  and  Stale  only  were  debited.    The  testi- 

r  HMMiy  of  the  notary  njight  have  tamed  the  scale  in  the 
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>mi  opkfoiO  of  ihe  jarj  v  but  Us  tffidavit  ha*  **pfeu»f* 
Ri<^2mr  wl>«*  WgJA  have  appealed  do«btftd  at  the  *ria4,  aa  to. 
»:*  wfcy4*fH*fa  £aptlbe4utwsibto>o«rae4fv  B^6d^,^e;rwa* 
examined  on  tha  part  of  Iber  pWoliff;  and  **  tfe*  affidar 
vitMftiuB*.ii)a4*  by  his*  remafan  ispanaafetted*  I  ha?*oo 
dovfcfc ia  aay|og<iUal  Uuacaaejpurt  ge  down  U*  aaecond 
trial..       .:,...-...';. 

MivJoatica  Btattt*aatf.^TheOTiteoe  given  by  the 
notary  fanned  a  material  part  of  the  plaintiff*  cftae? 
and  be  has  aiace  awam  that  he  wan  nuatakm  i»  fcfcr  &**• 
tiioony  he  ganre  at  the  trial.  Tbe<2onrt>  eanoat  jrieigb 
with  nicety  the  prepooderancevof  evideBBe^babiTtbiak 
that  oo.  thia  affiddvi**  at  welfct***!  th^toerits,  there*M*fc 
be >a*nej* trial*,  !.••.-■     *  '     >..s.«  .-i.in-.-  ■  «--i>  •  •*. 

....     Ral*ab*ototje><;^  . 

(4)  See  ZktAer  7.  AaAfe  ****«  P***  349, 


j  1 . 


Wednesday,    Thmrsov  and.  another*  Assignees  of  Ctjuuwaif^a  fiknk~ 

Feb.5tu.         ..  .  i:i  .  .,    «^«wJhttaagit«*<tfhii^-  -*-> 

whereamuter  TCTBitrataa  wtkm  o£a**if*p#4r  for  teb*^  hada**d^r*u 

and  part  owner 


of  a  rtase?  ran!  cei* ed'Jl  an*  teoagfct  t^tfae^ainttffir  tfs  the  aMfifcneesVef 
tbe^feidLito!  C*^*™*  aiaatotfpt,  to  ***«»  the  aunt  %f  fNbVtSrtwl' 
who  were  ship'  eefetft  by  the  fafendafttta  from  'hfan,  •iind«*iUtf  ttHofciftg,! 

broken,  on  the  .  , ,  •         1  •  1    / 

usual  terms  of  ci#ttffl*B«ICebV  *  ■'■*.  '  •"  *  -'<  «  "'  '  wvnoLrf  inw  liq 
commission,  on  *£***.  shiny papers  *********  pm^tW^  «n4^fi«^Jh^n  j  111 
disbursements  on  hn  account ;  ana  be  was  afterwards  arrested/*nd  lay  in  prison  mom  ■ 

than  two  months,  «u{hfe)|  a e+flMimeiftaol bnsArnytCfi iMS>iiaw4.apaUit>iii^npd^Q  1  JQi 
the  plaintiffs  were  appotntejl  his  assignees ;  and  whilst  he  was  in  prison  the  defendants,  , 

adjusted  their  ac«*n*with  hfc*M  And  woak^ the  batai^du«liia^b>aa  ye%daa«ii  ^niV£(t 

Mn^lllalSl^^  •"' 

xieiu,  in  an  acoon  urougnt  oy  tie  assiguees  for  tne  recofcfy  or  incb  oaianoe,  tnat 

they  were  not  entit^dto  reopTAC,  aa  the dnfendy ts ,hs4;»  u^-oo.4Upajwss^nti<Lttijfiii   0 

their  account  was  adjusted  and  paid  ;  and  that  neither  the  bankrupt  nor  hie  assignees 

ttaidluve  disposed  ottltt  rafted  :  •   ...i:  >i<-    «'i- 
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At  flie  ttfal  before  Lord  Chief  Justice Datlae,  at  GW«*         IBB* 
A<t//»  at  the1  Sittings  after  the  last  Trinity  Tfenfi>  it'  af*d     t»oinw>» 
peartd  that  the  bankrupt  was  master  and  part  owner  *rf     pajttmr, 
a  vessel  eailed  the  Ruby,  and  the  defendants  were  ship 
and  freight  brokers  in  hondbn*    Oft  her  arrival  there,  in 
September  1820,  the  bankrupt,  on  tbe*wh  of  that  iftofttb; 
wrote  the  defendants,  and  offered  the  consignment  of 
the  ship  and  cargo  to  them  on  the  usual  terms  of  commis- 
sion for  sale,  advance*  of  cash,  fee*,  which  they  by  letter 
on  the  following  day  accepted.  -  la  consequence  of  the 
consignment,  they  advanced  money  to  the  bank  rapt,  and 
paid*  the  duties  awd  charges  on  the  ship  and  cargo,  aod 
made  other  disbraeknents  on  his  aoooont,  to  the  amount 
of  ?3&+    Ail  the  chip's  papert*  were  in  the  possession  of 
the  defendants,  to  whom  they  were  handed  over  at  (he 
time  of  the  consignment;  and  part  of  the  cargo  was  sold 
by  them,  with  the!  knowledge  of  the  bankrupt,  and  they 
received  the  proceeds,  which  reduced  their  demand  against 
him  to  the  sum  of    175/.  &. — On  the  10th   October, 
1820,  the  bankrupt  was  arrested  at  the  suit  of  a  creditor 
at  Hull;  and  on  the  27th,  hte  attorney  wrote  to  the  de- 
fendants, and  offered  to  pay  the  balance  due  to  them 
from  the  bankrupt,  on  the  ship's  papers  being  delivered 
up  y  and  on  the  dd  Draemfcr,  the  bankrupt  being  in  the 
Kimg's  Beach  prison,  one  of  the  defendants  called  on 
him-tbete^  *<\j  asted  the  .accounts,  and  received  the  aborve  • 
balance,  of  175&  ft.  in  cash  foss  Ae  banbrap^  to* 
whom/ he  gave  a  receipt  for  it  r  and  at  the  same  time  4&  ' 
li  v<*ed  up*  to*  him.  the  ship'*  regwfcety  and  allthe  other 
papers  belonging  to  hen    The  bankrupt  still  eoofikraing 
in  prison*  it  domnfission  Iras  issued  against  him  on  the 
19th  Deb«nA«rrfowidedoBan;act»of  bankruptcy,  by  hi*    ' 
having  l^w  ihere  «H>re  Jthaa  tmo^nenlbft  from  the  day  of 
bis  arrest/;  oa  wJjich  He  was;  declared  a  bankrupt,  ^nd  the  ;  r 
plaintiffs  were  .aftehvard*  appointed  Ms  assignees*  and" 
then  commenced  thepresenLaction  against  the  defendants! 


AfiO  C*Mf  IN  ai&AStf  TMMtf  ^ 

mm  .  Hfe  iordAip  wo*  of  opinion*  that  im**, the***** 
altuooes,  Ok-  defendant*  bad  a>  Ken  o*  the  eWpfc  *q**» 
uptfl  the  balafacotf  the  baokrupt'a  «se*uafthaiiU**»**t 
tisfied ;  and  stated  to  the  jury,  that  if  they  tkmgkt4hejl 
bad  floob  a  Ifep,  tbej  would  find  a  verdict  for  them,  which 
tl*y  aeoosdiQgfc4id«.  1 


Mr.Sei^otLtf^itiibeiJow^rftbelwtTef^iob* 
tataed  a  rote  *twf  that  tlria  verdict  might  be  act  aatdai 
and  instead  thereof  a  verdict  entered  for  the  pletotifftftr 
175/.  fr;  and  submitted,  that  as  die  act  of  baaibrwplcy 
was  completed  by  tbeban&mptfe  having  loin  is  pries* 
snore  than  two  months*  it  had  relation*  bock  to  lbe*day 
of  hit  arrest*  trie,  the  URh  Orlw  {  and  that  the  payment  by 
hitn  of  the  balanee  of  the-  defendants'  account  00  the 
fid  December,  could  not  be  protected,  aoec*dmg<to  the 
provision*  of  the  bankrupt  lewe  ?  and  that  this  *aw  was 
dittiogulshabfefroin  those  relating  to  bHlsof  eiienartge> 
or  instraftnentsof  attfcenatore.  :— 1 , ««■-■— 

/Dsa.MiwSsrjeawt  Vmigkatf$  being*  mow  about  tOtshew 


The  Court  called  on  Mr.  Serjeant  Lou  to  support  his 
rwV  Tbe  payment in  qnetlioto mwfc.be  commfeto*  As  a 
Y9lunt#rjr  payment  by  ^  beokjnupfc.efte*  imrM^ooasaM** 
4*d  m jiciiof  battaiptey ;  and,  .thereto* &Jh  wUfbftothtf 
ft^kit.  pud  operetta*  of  the  atnUtteji  pawwAfar  Abe  (mb* 
bilioD  of  such  payoients9and  cannot  be  considered  aebq*» 
ing  been  made  in  the  usual  and  ordinary  course  of  trade; 
4Ati)#Mgb;  the  defendants  might  baare  »Uea4«  tf*e  ffcp's 
«*pep  for  U»e  balance  of  thei*  ^ccoant,  spU  fr  Aw*,** 
j&ppev  J,hafr  l^ey.we^e  delivered  Aver  to  thq  Uufttrnp^  ftp 
tbe<^adstiop  of  having  the!  apcounA  settled^  flf,  theft  fa 
dfcfep^anU;refu$ed  to?  give  them  np  untUAbe  balance*** 
paid*    They,  ver/?  returned  to  the  bankrupt  on  the  t 
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smieiaeot  of  the  account  bcttfeeor  btaft  <■<*  the  defead* 
abt*/  Without  tbeit  ckrimiag  any  lien  on  tbem  «l«to 
tfthev  stad  tlto  ptatatift  Me  eontequeofly  entitled  to 
neeftv**,    ■••■■•:..■  > 


Lord  Chief  Justice  Dallas.— Thedefendants  werecre^ 
di  tore  of  the  bankrupt;  and  the  plaintiffs,  as  his  assignee*, 
most  be  considered  as  standing  in  bis  situation,  and  sub- 
ject to  the  tame  equity.  How,  then,  could  they  have 
obtained  the  ship's  papers  from  the  defendants,  who  were 
ialJte  actual  an  it  legal  possession  of  them  i  They*  as  as- 
signees toulfl  nx>t?cll  the  ship  without  payment  of  the 
balaacb  daeifatit<  the.  bankrupt  to  the  defendants.  On  the 
payment  of  that  sum  the  fiapers  were- banded  over  to  the 
tanbrapiy&y  which  DttOT»*he  plaintiff*  became  entitled 
idJlhem^abd; ware  toatled'lo  sell  the  vessel,  or  dispose  of 
)rofoi;1taA*Mttito£4faF*fai^^  Tlaedtisufc 

«**<  Had  x^oarly  alien  as  hgaimlUttr  Jbaokrdpt  on  the 
ship,  for  the  balance  of  their  account,  and  by  delivering 
the  paper!  to  him,  they  parted  with  their  right  of  lien ; 
M^it*raitid/**l:i*l9<  be  agairistaeis**,  but  the  law  Had 
justice  of  the  ease,  if  the  plaistifis  should,  under  those 
circumstances,  be  deemed  entitled  to  recover. 

?  *MI^s««*jPWi«;m*M  the  AipY  paper*  were  of  nb 
+$m  wrys(h»wth^ban\^api,H' would  be  a  dMfetent  qnes- 
ttari  bt*  A* Bskcf  the  *e«*d  ebnM  t*>t  be  efteteA 
«dk»»  4bey>**d  l*en  <k*i**e*  over  to  bife  br  his  as- 

ttfcdatft*  bad  alteft  on  the  doctunents  belonging  to  the 
nhity'SAtiMftl  had  been  en  trustee!  to  fhein  on  her  coasign- 
^!it,i!'tfttttf'  tb*  btitenfc*  bf  tfceif  aeibdbt  bad  been 
Wfli^tWhttdsettJei.  Tbitfcate;  therefore,  does  not  fall 
WMfcittHbe  general  operation  of  t!ie  bankrupt  taws,  as  to 


itai      eat**  ••sigeeefcf  W^to**^  and  atandiflg  ift  Jot,****? 

tease  immediately  after  its  exteiUian,  andie^uiae^  Up 
to  pay  any  ma  that  might  thereafter  baxmi  Mfewn 
him»  to  Use  plaintiff*  lie  vu  entitled  to  recap**;  end 
more  particularly  ao,  as  the  dc&adaat  bad  presvUnisif 
acknowledged  WOwm  te  be  lufe  landlord.  <S»*ari% 
thai  WHlimm  eiigfat  nefc  *»  have  been  **aa»ed  a*  a 
witoettat  the  trial,  aa  he  J*ad  aascgaed  all  iris  a»tc*tet 
in  the  house  to  the  plaintiff  by  lease,,  after  lie  had  let 
the  defendant  into  possession  of  the  ppprtpisots  qnder 
the  agreement,  and  <?oo*eqn*nUy  t&atfc  coatt  at*  be 
cptltod  to  impeach,  Wa  own  «aireye*oe;  ***L  thf*  tf* 
defendant  ^coaMaot  dispute  bj*  tUjle  *»  lapdtapfe  .if* 
the  title  *fcwh  the  fJWntiff  ^fterwwrds  ^c^iiwpdby,^ 
tesjgfttaei*  of  WiUiamv'ji  ioteieet,fia:%4WUH^i^.^^ 

1M  Jfiddfewy  and  hat  aot  beenrcg**^  ^  ^V*^* 
again**  a#abse*o^  p^qfr^r  for  *  y$to&)±wiw/fari* 
turn*  without  notice  ;  flee  d.  >#*&«*** ,?.  t4JU<frfoh 
Jn  which  sitaatum  the  ptaiotiff  nm*t  &j*  fipptidftiiyd  J* 
aDanfl.  Fourihty,  that  e»  it  was  **fc  **4^itad«i*tf|f*tar 
mani^g*,  ftweaalao  wid'es  jegaiaeta.aufceeqpftatpar* 
chaste  Aod  fatfyp  the*  the  lee*e  to.tejlWntffibff 
WUQnm  wfw  properly  executed  by  hi*  alone;  and  that 
it  was  unnecessary  .for  hia  wife  to  have  Joined  in  that 
ioetriweol.    Arnold  v.  Jtapafr(4)t  

Mr.  Segaant  P*U>  c**ML  The  only  fntm*Uhd>fhi»» 
tiff  took  in  the  premise*  was  under  the.iiidsifiaifcftoft4in*fc 
which  Wittmm  alone  executed ;  but  has  Vife  wa*  do* 
44ssaifily«iade  a  party  4o  it,  aad iter  4*me  waafrmtfli  & 

•     •.....     .,  »,      .  t        .    .     -   j,  >m  ^rl\ 

W'5  Baton  &  AM.  14S>— — (6)  ^ffrtr,  Vol.  IV.  60.    &.*!?.  i  && 
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tftfofrjgbout  the  vhote  of  that  instrument;  and  she  not 
oWIj^eftised  to  execute  it,  but  dissented  (km  its  being 
tirade  by  her  husband  to  the  plaintiff.  By  the  terms  of 
tfre  deride  and  uiairiage  tettlement,  tbe  premiss  tvwe 
tested  in  trustees  for  her  sole  and  separate  use ;  and  al- 
though the  latter  Instrument  was  pot  executed  natUftfte* 
httr  marriage,  yet  it  was  made  in  pursuance  of  article* 
previously  made,  and  on  wbicb  it  was  founded ;  and  H  fc 
<jufte  clear  that*  such  a  settlement  is  legal  and  valid, 
ThU,  tberefore>  cannot  be  Considered  as  a  mere  chattel 
interest,  which  vested  id  the  husband  during  coverture; 
ft*  fik  order  to  make  a  valid  conveyance,  the  executor 
#faAL*as  *pfM&ed  trustee  nader  the  wUI,  as  well  as  the 
tfWtifei'  under  the  aetttemeqt,  should  have  joined  fo 
the  fease  to  tbe  plaintiff,  <w  the  legal  estate  was  pro* 
$ferty  vested  fn  them  alone,  Although  it  is  an  est** 
bi&he*>fuTe,  that  the  lensee  cannot  dispute  the  title  of 
htaitam^diate  lessor,  or  eveh  the  assignee  of  the  latter, 
Id  Jrtt  aciltta  of  replevin ;  yet,  in  an  action  for  use  aad 
Octeftpatfoto;  which  fe  founded  entirely  on  the  contract 
between  ihe  parties,  the  tenant  may  dispute  the  title  of 
any  pwfty  but  j$e  person  under  whom  he  occupied,  ead 
to  whtra*  he  had  paid  rent.  Here,  the  defendant  cjceuv 
fiki  under  WiUiams  alone,  and  he  canrtot  he  supposed 
lei  have1  knowledge  of  any  contract  or  agieememt  that  had 
been'  entered  into  between  htm  and  the  plaintiff.  If 
therefore'  there  was  no  contract,  express  or  implied  be- 
tween the  plaintiff  and  defendant,  the  former  caonot  be 
entitled  to  recover  in  this  action.  He  cannot  be  con- 
■istofd'  w  tbe  assignee  of  WiUUm,  but  merely  a  lessee 
sande*  him  i  end  as  the  legal  <es*ate  wm  vested  fn  the 
b,  Wiilitms  jslane  could  execute  no  valid  or  legal 
ee  to  Itie  plaintiff ;  and  consequently  tbe  4* 
Cendant  waa  not  hound  to  pay  any  attention  to  the  no* 
tj$e  whfch  was  given  him  after  the  .execution  of  the 
lease.  At  all  events,  Williams  had  no  right  to  convey 
the  property  of  hia  wife,  without  her  being  a  party  to  the 

2n2 


1823. 
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1823.        instrument;  at  the  property  was  vested  in  trustees  for 
Rennie       her  so'e  an^  separate -use,  by  the  deed  of  settlement 
*•  after  marriage.    That,  therefore,  distinguishes  this  case 

from  Arnold  v.  Revoult,  where  the  property  of  the  wife 
was  a  mere  chattel  interest.  Here,  however,  there  was  a 
continuing  interest  in  Mrs.  Williams  after  the  marriage 
had  been  celebrated,  further,  by  the  terms  of  the 
will  under  which  the  property  was  originally  devis- 
ed to  her,  it  was  given  to  a  trustee  for  her  sole  and 
absolute  use  and  advantage.  Williams,  therefore,  could 
neither  have  a  legal  or  equitable  interest,  as  the  former 
was  vested  in  the  executor,  and  the  tatter  in  his  wife  or 
her  trustees,  by  virtue  of  the  settlement,  neither  of  wham 
were  parties  to  the  lease  by  which  the  premises  were  de- 
mised tq  the  plaintiff.  M  la  tfce  deed  of' settlement jiot 
having  been  registered,  and  $  at  it  w^p  thfnafyfff-vpU})?* 
against  the  plaintiff  without  notice*  y«£  m  it ;W *&r 
cited  in  the  lease,  of  which  he  bad  not^e,  fo?  regU^ry^ct* 
had  been  complied  with,  by  caus^ipg  a,n^m^riid.iQ^(jU>^ 
latter  instrument  to  be  registered.  Therp  i$,  cpqftfqqffltf& 
nothing  in  that  objection;  aod ".*»-Af*  4M*Nwt  i  k*8 
never  recognised  the  plaintiffs  title^^uf^^gai^the^i^^ 
for  the  apartments  to  Mrs.  IViUiqms,  ^bp  yraf  Ug4H$£ft* 
titled  to  receive  it,  the  present  action  cannot  fcq  jus* 
tained;  and  the  plaintiff  was  therefore  properly  w 
suited  at  the  trial. 

!?r  - 
Mx.  Serjeant  Taddy,\n  reply,  was  stopped  hj tbeCptuxU 

Lord  Chief  Justice  Dallas.— The  defendant :  occu- 
pied the  premises,  for  the  enjoy  meat  of  whichtbjs<acU£p 
was  brought,  under  a  written  agreement  from  }¥$**{$*, 
as  a  tenant  from  year  to  year;  And  by  hjs;acc*pting  tfce 
occupation,  and.  enjoying  the  apartmenU  unfi.ef  ij^  te 
thereby,  recognized  the  title  of  Williams,  who  afterwards; 
by  lease,  conveyed  his  interest  in  them  to  the  plaintiff, 
of  which  the  defendant  had  notice,  and  was  required  to 
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pay  him  any  rent  that  might  become  due  in  respect  of  1823. 
his  occupation  thereafter.  The  plaintiff,  therefore,  must  rBNkib 
be  taken  to  stand  in  the  situation  of  Williams,  by  his 
having  conveyed  all  his  interest  in  the  premises  to  him : 
and  although  the  defendant  refused  to  recognize  the 
plaintiff  as  his  landlord,  or  attorn  to  hiin,  yet  he  con* 
tinued  in  the  occupation  of  the  apartments ;  I  am  there- 
fore of  opinion,  that  as  it  was  not  competent  to  him  to 
dispute  the  title  of  Williams  as  his  acknowledged  land- 
lord, so  neither  can  he  impeach  that  of  the  plaintiff, 
who  is  consequently  entitled  to  recover.     . 

Mr.  Justice  Park  concurred* 

Mt:  Justice  BtJitRot^H.-^lTiis  being  an  action  for  use 
and  occupation,  the' only  question  turns  on  the  contract 
ebteted  into  between  the  defendant  and  Williams;  and  it 
seemi  io  tare  that  Ae  latter  had  a  right  to  let  the  apart* 
ments  to  Him  without  his  wife  sighing  that  agreement.  It 
is  th'eVef ore  nhrtecesaary  to  consider  whether  the  plaintiff 
carl  Be  cbtistdered  k$  the  assignee  of  Williams  or  not ;  and 
irjPitiiams  had  brought  this  action,  he  must  have  been 
nbt.sdrtafj  as  he  coald  not  dispute  his  conveyance  to  the 
plaintiff,  nor  controvert  his  title ;  and  after  notice  of  the 
lease,  an  imjilied  contract  arises  on  the  part  of  the  defend* 
ant  to  pay  rent  to  him.  If  Williams  had  died,  the  plaintiff 
would  stand  in  the  situation  of  his  representatives.  The 
reversion  only  was  in  Williams,  under  whom  the  defendant 
occupied  as  a  yearly  tenant ;  and  Williams  had  clearly 
a  right  to  assign  his  interest  in  the  premises  to  the  plain- 
tiff. The  nkle,*  therefore,  for  setting  aside  the  nonsuit, 
and  entering  a  verdict  for  the  plaintiff  for  the  amount  of 
die  nent  due  from  the  defendant  at  the  time  ot  the  corn* 
menCement  of  the  action,  must  be  made 

r  Absolute  (a). 

.(«}  Sm  Zfcc4.  C+mcrc  v.  4HUto0»  1  Dow.  ft  B|t  N.P.  C,  I. 
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1828.  of  this  Court  at  the  suit  of  the  plaintiffs  for  26/.,  returo- 
o£^  able  in  eight  days  of  St.  Martin,  in  the  last  Michaelmas 
WkIvir.  Term,  which  sum  the  defendant's  attorney  immediately 
paid  to  the  sheriff's  officer,  together  with  10/.  for  the 
costs;  and  at  the  same  time  instructed  the  officer  to  de- 
posit the  same  immediately  in  the  hands  of  the  under- 
sheriff,  and  request  him  to  write  immediately  to  the 
plaintiff's  attornies  for  the  amount  of  the  debt  and  costs, 
in  order  that  the  same  might  be  remitted  them  forthwith. 
That  the  defendant's  attorney  wrote  them  on  the  17th,  and 
informed  them  that  he  had  paid  the  officer  26/.  for  the 
debt,  and  10/.  to  cover  the  costs  in  this  action;  and 
that  the  officer  informed  the  plaintiff's  attornies  of  hav- 
ing received  those  sums  on  the  same  day ;  and  that  on  the 
following  day  the  under-sheriff  wrote  to  them,  and  stated 
that  the  defendant  had  deposited  the  sum  of  36/.  in  his 
hands,  and  requested  them  to  send  him  an  account  of 
the  debt  and  costs.  They,  however,  on  the  19th  ruled 
the  sheriff  to  return  the  writ,  filed  a  declaration  on  the 
21st,  and  caused  a  notice  thereof  to  be  served  on  the  de- 
fendant, by  which  costs  were  incurred,  amounting  in  the 
whole  to  11/.  which  the  Protbonotary  had  allowed  on 
taxation,  a  summons  having  been  previously  taken  out 
by  the  defendant  to  stay  proceedings,  on  payment  of  the 
debt  and  costs  of  the  action.    . 

Mr.  Serjeant  Pell  now  shewed  cause,  and  submitted 
that  the  plaintiffs'  attornies  were  perfectly  justified  in 
ruling  the  sheriff  to  return  the  writ,  and  filing  a  declara- 
tion, as  the  under-sheriff  did  not  state  the  money  to  have 
been  paid  into  his  hands  under  the  4d  Geo.  3,  c.  46,  s.  £ ; 
or  that,  at  all  events,  it  should  have  been  paid  into  Court 
before  or  at  the  return  of  the  writ,  as  required  by  that  sta- 
tute. Besides,  the  costs  had  been  allowed  by  the  Protho- 
notary ;  and  he  had  a  right  to  exercise  a  discretion,  not 
only  as  to  whether  they  were  properly  charged,  but 
whether  they  had  been  legally  incurred. 
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Mr.  Serjeant  Hullock,  in  support  of  the  rule,  insisted'       1823. 
that  the  costs  Incurred  after  the  arrest,  were  not  only  un*      offlzy 
necessary,  but  vexatious ;  and  more  particularly  so,  as     WEAVEE 
the  plaintiffs9  attornies  had  notice  that  the  amount  of  the 
debt,  and  10/.  for  costs,  had  been  paid  by  the  defendant 
to  the  under-sheriff*  on  his  arrest,  before  any  of  those  pro- 
ceedings were  taken ;  and  although  the  defendant  might 
have  violated  his  promise  to  pay  the  plaintiffs  before 
the  arrest  took  place*  yet  he  was  not  bound  to  pay  those 
expenses  which  he  had  been  improperly  put  to  afterwards. 

Mr.  Prothonotory  Hudson  stated,  that  the  ground  on 
which  he  had  allowed  the  plaintiffs  their  costs,  was 
founded  on  the  terms  of  the  second  section  of  the  statute 
43  Geo.  3,  c.  46,  which  requires  the  sheriff  to  pay  the 
sum  deposited  into  Court  at  or  before  the  return  of  the 
writ ;  that  as  he  had  omitted  to  do  so,  he  considered  the 
plaintiffs  to  be  justified  in  ruling  him  to  return  the  writ, 
and  declaring  against  the  defendant ;  and  that  he  had 
allowed  the  costs  accordingly. 

The  Court,  after  referring  to  the  statute,  were  of 
opinion,  that  the  Prothonotary  had  exercised  a  sound 
and  proper  discretion,  and  ordered  the  rule  to  be 

Dischargedt 


ThRJBLFALL  t/.  WbBSTBR.  Friday, 

Feb.  7th. 

Mb.  Serjeant  Lens,  on  a  former  day  in  this  Term,  rib-  The  Court  will 

J  i  *°t,  m  the cx" 

tained  a  rule,  calling  on  the  defendant  to  shew  cause  9rd*e  of  its  dis- 
cretionary power,  compel  a  defendant  to  produce  certain  bills  of  exchange*  on 
which  the  action  Is  brought,  and  which  were  set  oat  in  the  plaintiff's  declaration, 
•  in  order  that  he  night  Inspect  or  take  copies  of  them,  on  an  affidavit  by  theplalntiff, 
statins;  that  the  defendant  had  obtained  them  from  him  by  undue  and  fraudulent 
means,  and*  which  the  defendant  negatived  by  affidavits  in  general  terms ;— on  the 
grounds,  that  the  plaintiff  should  have  shewn  by  what  means  the  defendant  became 
possessed  of  them,  and  thatfhc  former  had  his  remedy  by  an  action  of  trover  after 
demanding  die  hills ;  In  which  case  the  burthen  of  proof  would'  Ik  on  him,  instead 
of  his  being  enabled  to  make  out  a  prima  facto  case,  if  the  defendant  were  bound  to 
produce  them. 

3o£ 
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1823.        *by  be  should  not  produce  certain  bills  of  exchange, 
THftKurALL    'pec'fed  in  the  declaration  in  this  cause,  to  the  plaintiff 
»•  or  his  attorney,  in  order  that  the  plaintiff  might  inspect 

or  take  copies  of  them. — He  founded  his  motion  on  an 
affidavit  of  the  plaintiff,  which  stated  that  the  present 
action  was  brought  to  recover  the  amount  of  the  several 
bills  of  exchange  specified  in  the  declaration ;  that  he 
was  the  bond  fide  holder  of  them  for  value ;  and  that 
whilst  he  was  possessed  of  them,  the  defendant,  by  un- 
due and  fraudulent  means,  obtained  them  from  the 
plaintiff,  and  that  he  has  never  received  payment  for 
them ;  and  that  the  full  amount  of  the  sums  therein  men- 
tioned is  still  due  to  him. 

Mr.  Serjeant  Bosanquet  afterwards  shewed  cause,  on 
affidavits,  positively  negativing  that  of  the  plaintiff;  and 
which  stated  that  he  was  not  the  holder  of  the  bills;  that 
they  had  been  satisfied  ;  and  that  the  defendant  had  not 
obtained  them  by  undue  means*  The  learned  Serjeant 
submitted,  that  as  the  plaintiff's  affidavit  contained  a 
mere  general  allegation  of  fraud,  and  as  no  particular 
fact  was  sworn  to  therein,  it  was  completely  answered  by 
those  put  in  for  the  defendant*  Besides,  under  the  cir- 
cumstances, the  Court  has  no  jurisdiction  to  compel  the 
defendant  to  produce  the  bills ;  and  Lord  Eldon,  during 
the  time  he  presided  in  this  Court,  remarked,  that  a 
summary  interposition  in  cases  of  this  nature  required 
particular  attention,  and  was  inexpedient,  except  where 
the  grounds  for  the  Court's  interference  were  made  out  in 
the  clearest  manner  possible.  Although  it  may  be  as- 
sumed, that  justice  may  be  equally  administered  in  a 
court  of  law  as  in  equity ;  yet  in  the  latter  case,  it  would 
be  incumbent  on  the  plaintiff  to  shew  all  the  circum- 
stances attending  the  nature  .of  the  transaction,  as  well  as 
how  the  bills  came  into  the  possession  of  the  defendant, 
and  the  latter  would  only  be  required  to  make  an  espla- 
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natibh  by  way  of  discovery :  but  here  the  defendant  is  1823. 
called  on  to  give  the  plaintiff  an  inspection  of  the  bills  tbmsufaijl 
against  bis  consent,  on  a  mere  charge  that  he  has  become 
possessed  of  them  through  fraudulent  means ;  which  he 
has  folly  and  satisfactorily  answered.  The  rale  as  to 
requiring  a  defendant  to  furnish  an  inspection  or  copy  of 
a  written  instrument  to  the  plaintiff,  has  been  confined 
Jto  cases  where  he  holds  them  as  trustee,  or  for  the  be- 
nefit of  another,  and  has  never  been  so  far  extended  as 
to  call  on  a  defendant  to  produce  a  paper  or  bill  which 
has  come  to  his  hands  in  the  usual  course  of  business ;  and 
his  right  to  retain  such  instruments  must  depend  altoge- 
ther on  the  merits  of  each  particular  case.  And  here  the 
possession  of  the  bills  by  the  defendant  affords  the 
strongest  possible  presumption  that  they  have  been  paid 
or  satisfied,  in  which  event  the  plaintiff  could  have  no 
interest  whatever  in  their  production. 

Mr.  Serjeant  Lem  and  Mr*  Serjeant  Vaughan,  in  sup- 
port of  the  rule.-— The  plaintiff  has  sworn  that  he  was  the 
bond  fide  holder  of  the  bills,  and  that  the  defendant  ob- 
tained them  from  him  by  undue  and  fraudulent  means. 
That  was  quite  sufficient  to  support  this  application;  for 
if  it  is  incumbent  on  the  plaintiff  to  disclose  all  the  par- 
ticulars of  the  transaction,  he  must  necessarily  lay  open 
the  whole  of  his  case,  the  merits  of  which  could  not  be 
gone  into  on  affidavits;  and  if  he  cannot  inspect  the  bills, 
or  have  copies  of  them,  he  will  be  stopped  in  limine,  and 
cannot  proceed  to  trial  with  any  possible  hopes  of  suc- 
cess, as  they  may  be  misdescribed  in  the  declaration : 
the  defendant  will  not  be  deprived  of  any  evidence 
necessary  for  his  defence,  by  producing  the  bills ;  nor  is 
he  required  to  give  up  his  controul  over  them,  as  the 
plaintiff  merely  prays  for  an  inspection,  or  copies  of  them, 
and  which  he  claims  as  having  an  interest.  It  will  be 
incumbent  on  the  plaintiff  to  shew  fraud  in  the  defend* 
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1U9L        ant  in  the  first  instance!  and  that  he  has  possessed  him- 
TmuttFAii     self  of  the  bills  in  an  improper  manner ;  and  the  plaintiff 
cannot  declare  without  shewing  that  he  is  entitled  to  re- 
cover on  them,  although  they  are  in  the  possession  of 
the  defendant. 

[Mr.  Justice  Burrough.  He  might  aver  that  the  bills 
were  in  the  hands  of  the  defendant,  and  therefore  thai  he 
could  not  set  them  out  with  certainty.] 

There  can  be  no  doubt  but  that  the  Court  has  jurisdic- 
tion to  compel  their  production;  and  although  it  may  be 
said  that  it  cannot  be  done  except  in  cases  where  the 
parties  have  a  mutual  interest  in  the  instrument  sought  to 
be  inspected ;  yet  in  Bateman  v.  Phillips  (a),  the  plain- 
lifPs  interest  appeared  only  upon  their  own  declaration, 
which  merely  proved  a  claim,  but  not  an  interest.  And 
Mr.  Justice  Heath  is  reported  to  have  observed  during 
the  argument,  that  (6)  u  the  rule  restraining  the  pro- 
duction of  instruments  to  the  application  of  a  party 
named  therein,  was  much  too  strict ;  for  suppose  a  person, 
though  no  party  to  a  deed,  took  an  estate  by  way  of  re- 
mainder; he  had  nevertheless  a  strong  interest  in  the 
deed,  and  was  entitled  to  compel  the  production :" — and 
in  delivering  his  judgment,  that  learned  Judge  observed, 
that  (c)  "  the  jurisdiction  has  been  frequently  exercised, 
and  very  much  to  the  advantage  of  suitors,  and  the  fur- 
therance of  justice."  Here  the  plaintiff  has  shewn  enough 
on  the  face  of  his  affidavit  to  induce  the  Court  to  inter- 
fere ;  and  more  particularly  so,  as  his  affidavit  has  been 
only  answered  in  vague  and  indefinite  terms.  In  Cookt 
v.  Tanswell(d)9  where  one  part  only  of  an  indenture  of 
apprenticeship  was  executed  by  the  plaintiff  and  defend- 


to    4lYurot.  157.  (5)   Id.  161.  -    (c)  Id.  163.  - 

(d)  Ante,  Vol.  I.  465. 
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*nt»  and  sworn  to  be  in  the  possession  of  the  latter,  the  1823. 
Court  compelled  him  to  produce  it,  although  he  swore  Thrklfall 
that  be  had  not  got  it  in  his  possession.  The  same  rule  wsbstsr. 
js  equally  applicable  to  a  bill  of  exchange ;  and  more 
particularly  so,  as  the  defendant  can  receive  no  injury 
by  its  inspection- 
Lord  Chief  Justice  Dallas.  I  at  present  entertain 
no  doubt  whatever  as  to  the  jurisdiction  of  the  Court  to 
interpose  in  cases  of  this  description ;  but  how  to  dispose 
of  them  must  depend  on  the  discretion  of  the  Court,  as 
applied  to  the  circumstances  of  each  particular  case.  Dif- 
ficulties have  arisen  from  time  to  time,  as  to  the  general 
question*  on  what  grounds  the  Courts  will  order  a  defendant 
to  allow  an  inspection  of  a  written  instrument  to  a  plain- 
tiff, to  enable  him  to  proceed  against  him  in  cases  where  he 
could  not  otherwise  establish,  his  claim,  but  must  be  don* 
suited,if  he  wenton  to  trial  withoutsuch  previous  inspection 
or  production.  Lord  Mansfield  seems  to  have  laid  it  down 
as  a  rule,  that  whenever  the  defendant  .would  be  entitled 
to  a  discovery,  he  should  have  it  in  a  court  of  law,  with- 
out going  into  equity;  as  it  would  be  the  means  of  pre- 
venting unnecessary  delay  and  expense  (a).  Lord  Eldon, 
however,  and  many  other  eminent  petsons,  seem  to  have 
doubted,  or  disputed,  the  universality  of  that  doctrine : 
and  that  brings  me  back  to  the  consideration  of  the  cir- 
cumstances under  which  such  orders  as  the  present  have 
been  usually  made.  But,  it  seems,  that  in  general,  the 
Court  will  not  oblige  a  plaintiff'  to  discover  the  evidence 
in  support  of  his  action  before  trial,  and  therefore  will 
not  make  a  rule  on  him  to  produce  his  books.  A  dis- 
tinction has  been  drawn  between  cases  where  parties  have 
a  distinct  and  separate  interest,  or  where  each  has  a 
mutual  interest;  in  which  latter  case,  the  Court  will  gettf- 

(«)  See  I  TMd,  7th  edit.  Si  1. 
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1833.       rally  exercise  iu  power.   So,  where  a  party  has  the  cus- 
Theeltall   tody  °f  a  written  instrument,  which  he  holds  as  a  trustee, 
w  *  as  in  the  case  of  Goater  v.  Nunncly^a),  where  the  dis- 

pute was  between  the  plaintiff,  a  factor  in  SmUkfidd, 
and  the  defendant,  a  grazier ;  the  Court,  on  a  motion  by 
the  latter,  ordered  the  production  of  the  plaintiff's  books, 
in  which  he  entered  the  account  of  beasts  sold,  and  of 
monies  received  on  the  defendant's  account.  So,  in  an 
action  on  a  policy,  a  Judge  at  Chambers  may  make  an 
order  for  the  assured  to  produce  to  the  underwriter*,  upon 
affidavit,  all  papers  in  the  possession  of  the  former  rela- 
tive to  the  matters  in  issue.  GoUschmidt  v.  Marryat(b\ 
Here,  however,  the  parties  have  an  adverse  interest;  and 
whether  the  Court  will  interfere  or  not,  must  depend  on 
the  question,  whether  such  an  application  can  be  treated 
as  a  matter  of  course.  *If  it  may,  the  affidavit  in  its  sup- 
port need  only  state  that  the  documents  sought  to  be  in- 
spected are  in  the  possession  of  the  defendant :  but  the 
plaintiff  has  gone  further,  and  sworn  that  the  bills  in 
question  were  fraudulently  and  Unduly  obtained  from  him. 
The  plaintiff,  therefore,  has  shewn  that  he  does  not  con- 
sider the  application  to  be  in  the  nature  of  a  mere  motion 
of  course,  as  he  relies  principally,  if  not  solely,  on  the  im- 
putation of  fraud  by  the  defendant,  which  he  has  stated 
in  general  terms,  and  which  has  been  as  generally  denied. 
Besides,  the  plaintiff  has  sworn  that  the  bills  were  fraudu- 
lently obtained  from  him;  if  so,  he  must  be  fully  conver- 
sant with  the  means  by  which  the  defendant  became  pos- 
sessed of  them  ;  and  yet  he  has'  been  wholly  silent  in  this 
respect,  and  has  not  even  adverted  to  time,  place,  or  cir- 
cumstance, in  any  part  of  his  affidavit.  Still,  however, 
as  this  case  embraces  the  question  as  to  the  general  prin- 
ciple under  what  circumstances  the  Court  ought  to  in- 
terfere in  granting  orders  of  this  description,  and  as  it 

(«)  2  Stem.  1130.— (6)  1  C*mp.Sfig. 
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appears  to  have  been  folly  discussed  in  the  case  of  Bate*        1923. 
man  v.  Phillips,  I  wish  to  consider  the  question  before  I    thiiblfall 
come  to  a  conclusive  opinion.    But,  this  application  *• 

appears  to  me  to  be  grounded  on  the  special  allega- 
tion of  fraud,  supported  by  the  affidavit  of  the  plaintiff 
alone,  and  answered  by  others  on  the  part  of  the  de- 
fendant; and  it  may  therefore  be  not  eventually  neces- 
sary to  draw  a  distinction  between  those  cases  which  have 
been  decided  on  the  subject,  but  confine  it  to  the*  special 
ground  of  the  present  application.  However  I  now  ab- 
stain from  giving  any  decision,  as  my  mind  is  surrounded 
by  difficulties ;  and  more  particularly  so,  as  motions  of 
this  description  are  frequently  made  at  chambers,  where 
they  are  treated  as  mere  matters  of  course ;  and  it  seems, 
that  if  the  defendant  is  not  bound  to  grant  an  inspection 
of  the  bills,'  the  plaintiff  cannot  safely  proceed  to  trial 
against  him. 

Mr.  Justice  Park.  The  plaintiff  has  merely  sworn 
that  the  defendant  obtained  the  possession  of  the  bills 
from  him  by  undue  and  fraudulent  means*  That  does 
not  appear  to  me  to  be  sufficient  to  induce  the  Court  to 
interpose 5  bnt  I  wish  to  look  into  the  cases  on  the  sub- 
ject ;  and  more  particularly  so,  on  account  of  the  reasons 
pointed  out  by  my  Lord  Chief  Justice. 

Mr.  Justice  Burro  ugh.  It  appears  tome,  that  the  plain- 
tiff** proper  remedy  in  this  case  is  by  bringing  an  action  of 
trover  for  the  bills,  having  first  demanded  them  from  the 
defendant,  on  the  ground  that  he  has  become  possessed  of 
them  improperly,  which  is  the  basis  of  this  application. 
The  burthen  of  proof  as  to  the  fraud  would  be  then  thrown 
on  the  plaintiff;  whereas,  if  the  Court  were  to  make  the 
order  as  prayed  for,  it  would  not  only  alter  the  situation 
of  the  defendant,  but  afford  the  plaintiff  an  opportunity 
of  making  out  a  primd  facie  ease,  and  throwing  the  weight 


Wbbctxb* 


566  CAUS  IN  BULART  TBRtf, 

1823.  of  evidence  on  the  defendant.  Besides, .  die  plaintiff 
tbiielfall  has  barged  him  with  fraud  io  the  most  general  terns 
possible,  which  has  been  as  generally  denied;  and  that 
appears  to  me  to  be  a  sufficient  answer  to  this  applica- 
tion* However,  as  motions  of  this  description  age  fie* 
quently  made  at  chambers,  and  are  generally  complied 
with,  we  ought  to  be  extremely  careful  not  to. extend 
them  beyond  the  bounds  which  each  particular  case  may 
require. 

Cwr.  Adv.  Vult. 

Lord  Chief  Justice  Dallas  on  this  day  observed,  that 
under  the  special  circumstances  of  this  case,  the  Court 
were  of  opinion  that  the  rule  ought  to  be 

Discharged  (a). 

(e)  See  Pickering]  r.  \Noye*9  1  Bern,  ft  Cm.  269.  S.  C.  3  Dow.  *  Ryl. 
386.  Bmh  r.Bird,  2  Dow.  A  Ryl.  419.  Ben*  v.  £I*Y  1  Dow.  ft  Ryl. 
N.  P.  C.  17.  Morrow  v.  Sanden,  emit,  Vol.  III.  671.  Qigner  v.  Bejfty, 
arte,  Vol.  V.  71. 


Friday,  Wkst  v.  Ash  down  and  another,  Bail  of  Paic*. 

Feb.  7th. 

Where  the        Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
Id  to  surrender  obtained  a  rule,  calling  on  the  defendants  to  shew  cause, 

hL  brfi^M  why  an  orfcr>  made  b^  Mn  ^u^tice  p*rk  on  ^  M* 
agreement  was  December  last,  should  not  be  discharged :— the  terms  of 

teredinto  be-"   which  order  were,  to  set  aside  th<e  proceedings  which  had 

tween  his  attor- 

nief  and  the  plaintiffs'  agent,  thajt  the  surrender  should  be  dispense*)  with  for  six 
weeks,  on  the  terms  of  the  Mil  continuing  liable,  which  agreement  they  wer*  ignor- 
ant of  at  the  time,  as  well  as  that  thek  principal  had  offered  so  surrender;  bat  they 
afterwards  consented  to  their  liability  continuing  on  the  terms  mentioned  in  the 
agreement ;  and  the  principal  In  the  meantime  became  bankrupt,  and  obtained  his 
certificate,  and  the  plaintiff  afterwards  proceeded  egainst-the  ball  without  notice : — 
Held  that  they  were  discharged ;  on  the  grounds  that  their  liability  under  their  recog- 
nisance ceased,  by  time  harms;  been  given  their  principal  to  surrender  without  their 
consent  or  authority  in  the  first  instance,  and  that  it  could  not  be  revived  by  their 
t  subsequent  ratification  of  such  agreement  to  continue  liable,  as  they  had  not  been  in- 
'  formed  that  their  principal  had  previously  offered  to  surrender  himself  in  their  discharge. 
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been  taken  against  the  defendants  in  this  cause,  on  the  1829. 
payment  of  costs  by  tbem  as  the  bail  of  Price;  on  the  weot 
ground  that  he  had  become  a  banknipt,  and  obtained  his 
certificate.  The  facts  tinder  which  the  order  was  granted 
appeared  to  be  as  follows  i^-Price,  the  defendant  in  the 
original  action,  had  been  arteated  at  (he  suit  of  the 
plaintiff,  on  a  bond,  when  the  defendants  became  his 
bail,  and  the  cause  was  tried  at  the  last  Spring  assizes, 
at  Worcester,  when  the  plaintiff  obtained  a  verdict,  on 
which  fiobl  judgment  was  signed  in  the  Easter  Term  fol- 
lowing ;  and  on  the  7th  May  last,  a  capiat  ad  satisfacien- 
dum, returnable  in  five  weeks  frodi  Easter  day,  at*,  the 
15th  May,  was  duly  lodged  by  the  plaintiff  with'  the 
sheriff  of  Worcester,  for  the  purpose  of  charging  the  de- 
fendants as  bail  in  this  action.  On  the  13th  of  that 
month  Price  came  to  town,  and  offered  the  plaintiffs' 
agent  to  surrender  himself  in  their  discharge;  add  an 
arrangement  being  proposed,  by  which  Price  agreed  to 
sell  one  of  his  estates  to  satisfy  the  plaintiffs9  claim,  the 
attorney  or  agent  for  the  plaintiff,  on  die  23d  May,  en- 
tered into  a  written  agreement  with  the  agents  of  Price, 
that  all  further  proceedings  should  be  staid  for  six  weeks 
from  the  18th,  on  their  undertaking,  upon  the  part  of 
Pric*  and  his  bail,  that  the  liability  of  the  latter  should 
continue*  But  the  defendants  were  then  ignorant  that 
Price  had  offered  to  surrender  himself,  or  that  the  plain, 
tiff  had  agreed  to  dispense  with  it  for  six  weeks,  on  the 
terms  as  above  stated ;  but  on  the  11th  June  following, 
they,  by  a  memorandum  written  at  the  foot  of  the  agree- 
ment, and  signed  by  them,  consented  to  their  liability 
continuing  in  the  manner  therein  stated.  Price  not  having 
surrendered  within  thesis  weeks,  or  satisfied  the  plaintiff 
according  to  the  terms  of  the  agreement,  be,  Without  further 
notice  to  any  of  the  parties,  issued  a  scire  facias  against 
the  defendants,  returnable  in  the  last  Michaelmas  Term, 
on  which  judgment  was  signed*  and  ix  fieri  facias  accord- 


568  CASKS  in  HILARY  TERM, 

1829.        tagly  issued  against  them*  In  the  mean  time,  Price  hav- 
^^       iog  committed  an  act  of  bankruptcy,  a  commission  was 
v.  issued  against  him  on  the  4th  Jtffy,  under  which  he  ob- 

tained his  certificate  on  the  25th  October;  but  the  plain- 
tiff did  not  prove  under  it.  On  these  circumstances 
being  disclosed  to  Mr.  Justice  Parky  at  chambers,  he 
made  the  order  which  was  now  sought  to  be  set  aside. — 
The  learned  Serjeant  submitted,  that  the  defendants  were 
liable,  although  Price  had  obtained  his  certificate  before 
the  scire  facias  was  returnable,  as  they  entered  into  an 
express  agreement  that  their  liability  should  continue  six 
weeks  from  the  time  he  offered,  and  ought  to  have  sur- 
rendered in  their  discbarge :— and  in  Waokot  v.  Loots* 
tcr(a),  the  Court  refused  to  exonerate  the  bail  on  the 
defendant's  having  become  bankrupt,  and  obtained  his 
Certificate ;  but  directed  an  issue  to  try  whether  that  cer- 
tificate had  been  fairly  obtained.  Here,  however,  the 
merits  of  the  bankruptcy  are  not  attempted  to  be  dis- 
puted, but  the  bail  continue  liable  by  their  own  act,  al- 
though Price  had  obtained  his  certificate. 

Mr:  Serjeant  Pell  now  shewed  cause,  and  contended* 
that  as  Price:  had  come  up  for  the  express  purpose  of 
surrendering  himself  in  discharge  of  his  bail,  which  was 
dispensed  with  by  the  plaintiff's  attorney  in  the  first  in- 
stance, without  the  knowledge  of  the  defendants,  their 
liability  .as  bail  not  only  ceased,  but  they  were  absolutely 
discharged  from  their  recognisance.  Their  consenting 
therefore,  on  the  11th  June,  that  their}  liability  should 
continue  for  si*  weeks  from  the  18th  May  preceding) 
amounted  to  nothing j  and  as  Price  was  ready  to  surren- 
der in  their  discharge  before  and  after  the  agreement  was 
entered  into,  the  proceeding  against  the  defendants  was 
against  good  faith  ;  and  more  particularly  so,  as  they  had 

(«J  6  Taunt.  75. 
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no  notice  of  the  scire  facias  having  been  issued  against  1823. 
them,  or  thai  Price  had  previously  offered  to  render  in  west 
their  discharge.  AgH*;WH 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Peake,  in  sup* 
port  of  the  rale.— The  agents  of  Price  must,  for  the 
purpose  of  this  motion,  be  considered  as  the  agents 
of  the  defendants ;  and  the  time  given  the  former  to  sur- 
render, was  only  on  the  express  stipulation,  that  the  lat- 
ter should  continue  liable  as  his  bail;  and  they  afterwards 
not  only  recognized  the  agreement  entered  into  between 
the  respective  attornies  of  the  plaintiff  and  Price,  but  ra- 
tified and  confirmed  it,  which  is  conclusive  against  them. 
This  case  is  distinguishable  from  those  of  Harmer  v.  Hag- 
ger(a),  and  Matutin  v.  Partridge  (b),  as  in  the  former  the 
principal  had  obtained  his  certificate,  of  which  fact  the 
plaintiff  and  his  attorney  were  acquainted  before  any  pro- 
ceedings were  taken  against  the  bail ;  and  in  the  latter,  the 
principal  obtained  his  certificate  before  the  time  allowed 
the  bail  for  surrendering  him  had  expired.  Here,  how- 
ever, the  proceedings  against  the  defendants  had  been 
strictly. regular,  and  ought  not  to  be  disturbed;  and  it 
does  not  appear  that  the  plaintiff  had  any  previous  notice 
of  the  bankruptcy  and  certificate  obtained  by  Price. 

•  Lord  Chief  Justice  Dallas.— It  appears,  that  on  the 
13th  May,  Price  came  to  London  for  the  purpose  of  sur- 
rendering himself  in  discharge  of  his  bail ;  if  he  had  done 
so,  they  would  have  been  clearly  discharged.  It  is  also 
stated  as  a  fact,  that  the  defendants  were  wholly  ignorant 
of  his  having  offered  to  surrender  on  that  day.  The 
agreement  between  the  plaintiff's  and  Price's  attornies 
was  not  entered  into  until  the  33d;  and  if  the  principal 
had  rendered  at  any  intermediate  time  before  that  agree* 

(«)  1  Bum,  &  Aid.  332.  (*)  14  East,  699. 
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lees.  ment  was  made,  there  could  be  no  necessity  whatever  for 
Wnt  it  to  have  been  drawn  up.  The  surrender  being  dispensed 
AiHDow*.  W^k  in  *^e  ^nt  ^n8tance>  the  bail  could  not  be  liable 
after  the  day  on  which  it  should  have  been  made,  unless 
they  h*d  consented  that  their  liability  should  continue. 
Whatever  other  remedy  the  plaintiff  might  have  against 
them  on  their  subsequent  recognition  of  that  agreement, 
still  they  could  not  be  liable  from  the  13th  to  the  23d 
May,  as  they  had  then  no  notice  whatever  of  the  arrange- 
ments that  had  been  entered  into  between  the  parties. 
The  liability  of  the  defendants  as  bail  having  thai  ceased, 
and  they  being,  in  point  of  law,  discharged,  from  their 
recognizance,  the  only  question  is,  whether,.  Under  the 
circumstances,  they  renewed  their  liability  by  the  recog- 
nition or  adoption  of  the  agreement  of  the  93d  May  r  I 
am  clearly  of  opinion  that  they  did  not.  Even  accord- 
ing to  that  instrument  they  ceased  to  be  legally  liable; 
for  it  waft  entered  into  for  the  purpose  of  giving  Price 
time,  without  their  privilege,  authority,  or  knowledge.  Al- 
though on  the  Uth  June  following,  they  were  called  on  to 
consent  to  their  liability  continuing,  as  specified  in  that 
agreement;  still  there  was  an  intervening  period  of 
nearly  three  weeks,  vix*  from  the  084  May  to  that  day,  in 
which  Price  might  have  rendered  in  their  discharge ;  but 
their  liability  had  in  fact  ceased  from  the  moment  his 
surrender  was  dispensed  with  in  the  first  instance,  with- 
out their  knowledge  or  assent.  Besides,  this  rule  most 
be  discharged,  as  being  made  against  good  faith ;  for  the 
proceedings  were  taken  against  the  bail,  wijthout  any  pre- 
vious notice  having  been  given  to  them ;  qnd  thjpy  ought, 
at  all  events,  to  have  received  intimation  of  thereadioe$s, 
of  their  principal  to  have  surrendered ; — and  a*  an  in- 
dulgence was  granted  to  him  without  their  knowledge,  I 
am  of  opinion  that  the  order  of  my  brother  Park  was 
perfectly  correct ;  and  consequently,  that  the  defendants 
are  entitled  to  the  relief  thereby  granted  them. 


ASHDOWtf. 
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Mr.  Justice  Park. — I  made  the  order  in  question  1823. 
under  the  circumstances  which  were  disclosed  to  m$  at  wett* 
the  time ;  and  it  did  not  appear  that  Price's  attoraies  or 
agents  had  ever  been  concerned  for  the  defendants  as  his 
bail,  or  that  they  were  aware  that  he  had  offered  to  ren- 
der in  their  discharge.  The  plaintiff's  attorney  having 
agreed  to  stay  all  further  proceedings  for  six  weeks  from 
the  13th  May,  the  bail  could  not  have  rendered  their 
principal  during  that  period.  This,  therefore,  may  be 
assimilated  to  die  case  of  a  cognovit,  by  which  time  is 
given  to  the  principal,  when  the  bail  are  actually  dis- 
charged, unless  they  art  parties  to  the  arrangement. 
Besides,  by  the  agreement  entered  into  between  the  at* 
toraies  of  the  plaintiff  and  Price,  the  bail  were  deprived 
of  their  remedy  of  rendering  the  latter  for  the  period  of 
six  weeks,  as  therein  stated ;  and  as  they  were  discharged 
by  the  act  of  the  parties,  the  bail-piece  was  vacated,  and 
they  could  not  afterwards  be  re-placed  on  it  as  bail ;  and 
more  particularly  so,  as  they  had  no  previous  knowledge 
that  their  principal  had  offered  to  surrender,  or  that  the 
plaintiff  had  given  him  further  time  for  that  purpose. 

Mr.  Justice  Buhrouoh.— The  rule,  that  persona  con- 
juncta  aqmiparmtur  inicfetaepfoprio,  seems  to  me  to  be  ap- 
plicable to  this  case.  It  appears  that  Prices  attornies  had 
no  authority  to  act  for  the  defendants,  as  his  bail,  at  the 
timetheagmement  was  entered  intoon  thetSd  May, which 
w^s  ten  days  after  he  had  offered  to  surrender  himself  in 
their  discharge ;  and  the  offer  was  made  on  his  own  au- 
thority and  account*  and  without  the  privity  or  know- 
ledge of  his  bail.  It  is  most  probable  that  his  attornies 
advised  him  to  cdll  6n  the  phrintifPs  agent,  artid  offer  to 
surrender ;  which,  if  the  latter  had  accepted,  the  bail  would 
have  been  discharged;  but  as  time  was  given  without 
their  concurrence  or  sanction,  their  recognizance  was  at 
an  end,  and  all  proceedings  against  bail  must  be  taken 
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1803.         iltictitsimi  juris.    Wherever,  therefore,  there  has  been 
%££       any  irregularity,  or  time  or  advantage  given  to  the  prin- 
»•  cipal,  without  their  being  parties  to  the  arrangement, 

*****""•  their  liability  is  at  an  end,  as  in  the  case  of  a  cognovit* 
where  time  is  given  to  the  principal.  So  here,  as  an  in- 
dulgence was  given  to  Price  by  enlarging  the  time  for 
his  sunrender,  without  giving  notice  to  the  defendants  as 
his  bail,  they  are  equally  discharged.  The  agreement 
afterwards  entered  into  by  them,  that  their  liability 
should  continue,  cannot  over-ride  the  former  transaction, 
the  circumstances  of  which  were  concealed  from  them  at 
the  time.  I  therefore  concur  with  the  Court  in  thinking 
that  this  rule  must  be 

Discharged  (a). 

(«)SeelferlyY.  0ee>»,  2  Chit.  104.     Jokum  r.  U**y,  1  Bern.  *  Cm. 
247.    S.  C.  2  Dow.  &  Ryl.  885.    Tkackrty  r.  Twmtr,  **U,  Vol.  1. 457. 


Febj&.  In  **  William  Saoon  Pag*. 

fiwdto'ciito  ^B"  Serjeant  ^Ivlkek  moved  for  a  rule,  calling  on  Mr. 

an  attorney  off  Page,  who  had  been  admitted  an  attorney  of  this  Court 

aAdaHt  which1  *n  &*  1***  Term,  to  shew  cause  why  he  should  not  be 

had^i^ed  struck  off  the  roll.    He  founded  his  motion  on  an  affida- 

•  regular  cicrk.  ^   which  stated,  that  he  had  never  served  under  regular 

■hip ;— «■  he 

had  been  oppo-  articles  of  clerkship,  which  appeared  to  have  been  dated 

befbnfjodge  *°  J*****  18l7»  and  that  they  had  afterwards  been  assign- 

00  ond'aune  *d  to  a  person  who  was  a  mere  pauper,  and  who  had 

time  he  obtain-  never  been  admitted  an  attorney  of  either  of  the  Courts 

ed  his  admis*  ___                         »t    «        •            •                              ■      i            j 

■ion;  end ••  no  at  /Pwmtjwter.— -Under  these  circumstances,  the. learned 

n^SSSe0'  Serjeant  contended  that  the  Court  was  perfectly  compe- 

hadbeenimpnt-  tent  to  investigate  the  circumstances  under  which  the 

qoently  to  inch  admission  had  been  obtained  ;  and  it  is  quite  clear,  that 
to  render  a  party  competent  to  be  admitted,  he  mast 
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serve  a  bond  fide  clerkship  daring  the  whole  of  the  period         1&23. 
for  which  he  is  articled.  /*  ™  Page. 

Mr.  Justice  Park.— An  application  for  the  admission 
of  Mr.  Page  was  made  to  me  at  chambers ;  and  on  his 
attending  for  that  purpose,  he  was  opposed  by  counsel, 
on  affidavits,  which  stated  that  be  had  at  first  been  regu- 
larly articled  to  an  attorney  at  Hull,  and  that  he  had  af- 
terwards been  assigned  over  to  a  mere  pauper  there.  But 
the  person  who  mainly  opposed  hi9  admission,  was  the 
attorney  to  whom  he  was  originally  articled  ;  and  on  the 
production  of  the  articles,  it  appeafed  that  he  had  sworn 
that  Mr.  Page  had  served  him  faithfully  to  the  time  of 
the  date  of  the  assignment.  I  carefully  examined  all  the 
affidavits,  and  on  the  whole,  thought  that  the  conduct  of 
that  person  was  malicious  and  highly  reprehensible,  and 
I  granted  my  fiat  accordingly.  Besides,  it  does  not  ap- 
pear that  Mr.  Page  has  been  guilty  of  any  misconduct 
since  his  admission  ;  and  the  affidavit  in  support  of  the 
application  does  not  contain  any  new  matter  from  that 
which  was  stated  to  me  at  the  time  I  allowed  it.  1  am, 
therefore  of  opinion  that  it  would  be  too  much  to  require 
the  Court  to  interfere;  and  more  particularly  so,  as  the 
gentleman,  against  whom  the  application  is  made,  was 
most  strenuously  opposed  at  Chambers. 

Lord  Chief  Justice  Dallas.— It  appears  that  my  bro- 
ther Park  had  all  the  affidavits  before  him,  when  the  ad- 
mission of  Mr.  Page  was  opposed  in  the  first  instance ; 
and  be  not  only  examined  them,  but  the  merits  of  the 
case  were  fully  gone  into ;  and  as  no  mal-praclice  has 
been  imputed  to  him  since  his  admission,  the  Court  ought 
not  now  to  interfere. 

Mr-  Justice  Bubrough  concurring : 

The  learned  Serjeant  took  nothing  by  his  motion, 
vot.  vn.  2  p 
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JFPi  Turner  v.  Mrtmott>  Gent.  One,  &c. 

Feb.  7th,  '                       ' 

Where  the  ten-  This  was  an  action  of  trespass,  for  breaking  and  enter- 
after  a  regular'  *ng  the  plaintiff's  dwelling-house,  situate  in  the  parish  of 
abano^'Se  Si'  George  iht  Martyr,  in  the  borough  of  Southward  forc- 

pmnises,  lock-  fag  and  breaking  open  the  doors  thereof,  and  continuing 

cd  up  the  door,  . 6    .            .      ,?     r           ,.             .             '          -.                 * 

and  left  only  a  therein,  and  taking  away  his  goods.     Plea: — Not  guilty. 

i!Kn55£  At  ^  tria1'  before  Lord  tticf  Baron  Richards^  at  ^ 
lancDofd  *ftL»  k**  Summer  assizes  at  Guildford,  it  appeared  that  the  de- 
wards,  in  his  fendant  wa§  the  landlord  of  the  house,  to  whom  the  plain- 
when  ai  per-  tiff  had  been  a  weekly  tenant,  at  the  rent  of  3s.  6dL  per 

nonsTbroke*  wee^ '  an(*  l^al  ^c  *aUer  had  received  a  regular  notice  to 

open  the  door  quit,  by  which  the  tenancy  was  determined.    That  on  the 
*  i j-JjSdd  expiration  of  such  notice,  he  locked  the  outer  door  and 


tita^o*^-1*  *e^  *^e  Prenl*8e8>  hut  omitted  to  deliver  up  possession  to 

iDf '  *i  rwl^r  *^e  defendant,  "ho,  a  few  days  afterwards,  and  during 

entry;  and  it  the  plaintiff's  absence,  and  when  no  person  was  iq  the 

tenant  cannot  house,  broke  open  the  door  with  a  crow-bar,  and  resumed 

m^^mT"  possession,  and  shortly  afterwards  let  it  to  another  tenant ; 

him,  imt  that  but  some  trifling  articles  of  the  plaintiff's  furniture  still  re- 

any,  u  byin-  mained  in  the  house,  of  the  value  of  about  thirty  shillings. 

dictment  for  a 
forcible  entry. 

The  Lord  Chief  Baron  was  of  opinion,  that  as  the  de- 
fendant had  used  force  in  entering  the  house,  he  had 
acted  contrary  to  law,  and  was  liable  to  the  plaintiff* 
although  he  had  received  a  regular  notice  to  quit;  and 
observed,  that  if  a  landlord  had  a  right  to  act  ia  this  man- 
ner, even  murder  might  be  the  result.  The  jury  accord- 
ingly found  a  verdict  for  the  plaintiff,  damages  Zbi. 

Mr.  Serjeant  Taddy,  in  the  last  Term,  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  arid  a  new  trial 
granted,  on  the  ground  of  a  mis-direction  by  the  learned 
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Judge ;  and  he  relied  on  the  case  of  Taunton  v.  Costar  (a),  ia». 
where  is  was  held,  that  a  tenant  holding  ov$r  after  the 
expiration  of  his  term,  cannot  distrain  the  landlord's  cat- 
lie  which  were  put  upon  the  premises  bj  way  of  taking 
possession*  And  Lord  Kenyon  there  said  (b),  "  The  case 
is  too  plain  for  argument.  Here  is  a  tenant  from  year 
to  year,  whose  term  expired  npon  a  proper  notice  to  quit; 
and  because  he  holds  over  in  defiance  of  law  and  justice, 
he  now  attempts  to  convert  the  lawto  entry  of  his  land- 
lord into  a  trespass.  If  an  action  of  trespass  had  been 
brought,  it  is  clear  that  the  landlord  would  hare  justified 
under  a  plea  vtdidtrum  tenmtmtoun*  If  indeed  the  land- 
lord had  entered  with  a  strong  hand  to  dispossess  the 
tenant  by  force,  he  might  have  been  indicted  for  a 
forcible  entry  :  but  there  can  be  no  doubt  of  his  right  to 
enter  upon  ike  laud,  at  the  expiration  of  the  term.  There 
is  not  the  slightest  pretence  for  considering  him  as  a 
trespasser/1 

Mr.  Serjeant  Pelt  now  shewed  cause,  and  submitted, 
that  the  verdict  was  right,  and  could  not  be  disturbed ; 
and  that  the  defendant,  under  the  circumstances,  had  no 
right  to  break  open  the  door  of  the  house ;  that  he  had 
acted  contrary  to  law,  and  therefore  could  not  be  justi- 
fied in  so  doing.  The  plaintiff  in  fact  continued  in  pos- 
session, as  part  of  his  goods  were  left  on  the  premises ; 
and  whether  he  was  in  the  house  or  not  at  the  time  of  the 
trespass,  it  makes  no  difference  whatever,  except  indeed 
that  murder  might  have  been  the  result.  Although  in  the 
case  of  Taunton  v.  Cottar,  it  was  held  that  a  tenant 
holding  over  after  the  expiration  of  bis  term,  could  not 
distrain  the  landlord's  cattle  which  had  been  put  on  the 
premises  by  way  T>f  taking  possession,  still  a  landlord 
cannot  obtain  possession  by  force,  but  must  act  peace- 
ably.   A  civil  right  cannot  be  enforced  by  a  criminal  or 

(«)  7  Term  R*p.  4tt.  ——(A)  Id.  432. 
2P£ 
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1823.        unlawful  act.    In  Taylor  v.  Cole  (a),  Lord  Kvtyo*  said, 
Tukmkk      that  "  a  person  having  a  right  of  possession,  may  peace- 
Mbymott.    a^y  *»serfc  it,  if  he  did  not  transgress  the  laws  of.  his 
country."    But  his  opinioh  there  was  extra  judicial,  as 
the  facts  of  that  case  did  not  amount  to  a  forcible  entry. 
Here,  the  landlord  might  have  proceeded  by  an  action  of 
ejectment,  or  recovered  double!  the  yearly  value  of  the 
.  premises,  under  the  statute  11  Geo.  2,  c.  19,  as  there  was 
no  vacant  possession,  some,  of  the  plaintiff's  furniture 
having  been  left,  in  the  house.    The  defendant,  therefore, 
was  not  justified  in  breaking  open  the  door  and  com- 
mitting the  trespass,  although  the  question  might  have 
been  different  if  he  had  entered  in  a  peaceable  and  law- 
ful manner. 

Mr.  Serjeant  Taddy,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Dallas,— Were  it  not  for  the  high 
respect  .which  I  entertain  for  the  Lord  Chief  Baron  who 
tried  this  cause,  I. should  have  had  no  hesitation  whatever 
when  the  application  was  first  made  to  the  Court.  At  all 
events,  I  am  of  opinion  that  there  must  be  a  new  trial;  still, 
I  shall  not  abstain  altogether  from  the  consideration  of  the 
present  question,  viz.  whether,  under  the  circumstances, 
the  defendant,  as  landlord,  had  a  right  to  enter  the  house 
in  the  manner  he  did  i  In  order  to  ascertain  this,  let  us 
proceed  by  steps.  The  plaintiff,  as  tenant,  held  over  after 
a  regular  notice  to  quit ;  his  legal  right  of  possession 
was  then  determined,  and  vested  in  the  landlord ;  and  it 
mast  be  admitted  that  the  latter  had  a  right  to  take  pos- 
session by  some  means  or  other.  In  Taunton  v.  Cottar, 
Lord  Kenyan  said,  that  "  if  indeed  the  landlord  had  en- 
tered with  a  strong  hand  to  dispossess  the  tenant  by  force, 

(«)  3  Term  R*p.  295. 
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he  might  be  ipdicted  for  a  forcible  entry ;  bat  that  there        1823. 
could  be.no  doubt  of  his  right  to  enter  upon  the  land  at      totiner 
tbe.expiration  of  the  term,"    And  in  Taylor  v.  Cole,  his     lfcf5joMi- 
Lordship  further  observed,  that u  a  person  having  aright 
of  entry,  might  enter  peaceably  ;  and  being  in  posses- 
sion, .might  retain  it."    In  the  former  case,  the  putting  in  _ 
the  cattle  was  an  .act  of  possession  to  which  the  land- 
lord was  deemed  to  be  entitled.    I  take  it  to  be  clear,  that 
on  the  determination  of  a  tenancy,  a  landlord  is  entitled 
to  take  possession  of  the  premises  peaceably.    The  only 
question  then  is,  as  to. the  distinction  between  a  peace- 
able and  forcible,  entry.  .  The  latter  is  an  act  against  the    . 
public,  which  subjects  the  party  to  an  indictment;  but 
surely  it  is  a  different  case  where  a  tenant  holds  over 
against  law  and  justice.     Here,  the  plaintiff  had  ceased 
to  be  tenant  to  the  defendant;  and  it  would  be  going  a 
great  length  to  s*y,  that  he  could  bring  an  actiod  of  tres- 
pass against  him  for  entering,  his  own  house.     If  the 
plaintiff  has  any  remedy,  he  may  try  it  by  an  indictment 
for  a  forcible  entry. 

Mr.  Justice  Park.  I  am  of  the  same  opinion.  It  is 
stated  in;  the  declaration,  that,  the  defendant  broke  and 
entered  the  plaintiff's  house ;  but  the  fact  was  not  so;  for 
it  ceased  to  be  his  the  moment  he  quitted  it.  The  de- 
fendant had  clearly  a  right  of  entry  on  the  expiration  of 
the  notice  to  quit.  The  house  might  then  be  considered 
as  his,  and  he  therefore  had  a  right  to  enter  hia  own 
house  by  breaking  open  the  door.  It  has  been  said,  that 
if  the  plaintiff  had  been  within,  murder  mightbaveepsued; 
but  here  there  was  no  such  danger  to  be  apprehended,  for 
he  .had  quitted  possession ;  and  the  furniture  left  were 
articles  of  a  trifling  description, -which  were  proved  to 
be  not  worth  more  than  1/.  10*.  Lord  Kenyon  was  most 
conversant  with  subjects  of  this  description;  and  in 
Taunton  v.  Costar  he  observed,  that  "  the  case  was  too 
plain  for  argument.   "  Here  (said  his  Lordship)  is  a  tenant 
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1823,  from  year  to  year,  whose  term  expired-  npon  a  proper 
Tvbjmr  notice  to  quit;  and  becsnfee  he  holds  over  in  defiance  of 
Mstmoct*  *aw  aiM*  justioe,  he  now  attempts  to  convert  the  lawful 
entry  of  ha*  landlord  into  a  trespass/'  That  is  precisely 
the  present  case:  and  bis  Lordship  further  observed, 
that  "  if  indeed  the  landlord  had  entered  with  a  Strang 
hind,  to  dispossess  the  tenant  by  force,  he  might  be  in- 
dieted  for  a  forcible  entry ;  but  that  there  cooM  be  no  donbt 
of  hi*  right  to  enter  npon  the  land  at  the  expiration  of 
the  term/'— If  the  Chief  Baron  had  seen  this  ease  at  the 
trial,  I  do  not  think  that  he  would  have  left  it  to  die  jury 
in  the  manner  he  did,  but  would  have  directed  a  nonsuit. 
At  all  events*  I  concur  with  my  Lord  Chief  Justice  in 
thinking  that  there  must  be  a  new  trial. 

Mr.  Justice  BuHRouofl.  It  appears  that  the  plaintiffs 
tenancy  had  expired,  be  having  been  served  with  a  regu- 
lar notice  to  quit ;  add  the  defendant,  as  landlord,  had 
therefore  a  right  to  re-enter,  which  he  did,  without  caus- 
ing any  injury  to  the  goods  which  were  left  on  the  pre- 
mises ;  and  no  person  was  in  the  house  at  the  time.  I 
remember  a  case  of  Wood  v.  Holme,  which  was  tried  at 
Taunton  some  years  ago,  as  well  as  that  of  Taylor  v. 
Beaumont,  which  was  argued  at  the  Cock-pit ;  and  the 
same  line  of  reasoning  was  there  adopted  as  has  been  ad- 
duced in  the  present  case ;  and  Lord  Kayo*  was  clearly 
of  opinion  that  the  landlord  was  entitled  to  re-enter; 
and  that  if  the  tenant  had  any  remedy,  it  was  by  proceed- 
ing against  him  for  a  forcible  entry:  and  from  the  evi- 
dence produced  at  the  trial  in  this  cause,  I  think  it  would 
be  too  much  to  say,  that  the  defendant  had  used  an  im- 
proper, force  in  entering  the  house  in  question.  The 
rule,  therefore,  for  a  new.  trial,  must  be  made 

Absolute  (*)• 

(«)  In  BvreieU  v.  Horn*byy  1  Camp.  360,  it  was  held,  that  an  action  on 
the  case  for  injuring  the  plaintiff's  rerersionary  interest,  lay  for  votnntary 
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waste  committed  by  the  Una*  ator  ^  toault;  and  1833. 

in  Dmvia  t.  (Jonnap,  1  Price,  53,  it  was  decided,  that  trover  is  maintainable         v-*v—' 
for  corn  cut  by  an  oat-going  tenant,  after  the  expiration  of  his  term,  though 
sown  by  him  before  that  time,  under  the  notion  of  his  being  entitled  to  an 
««*7-S°iagc*Dp. 


WlLUAMSON  V.  Sir  GboRGB  GooLD,  Bart.  Monday, 

Feb.  loth. 

Mb*  Serjeant  Lens,  on  a  former  day  in  this  Term,  pb-  Where  the  de- 
tained a  role,  calling  od  the  plaintiff  to  shew  cause  why  surety  for  the 
the  two  several  writs  of  execution  issued  in  this  came  ^^^^1! 
should  not  be  set  aside,  upon  payment  of  the  balance  cuted  a  warrant 
due  to  the  plaintiff,  together  with  the  costs,  poundage,  confess  judg- 
officers9  fees,  and  other  incidental  expenses  upon  such  lax^  Security 
balance  only.— He  founded  his  motion  op  an  affidavit  of  J2^dnctnd 
the  defendant,  which  stated,  that  by  an  indenture  of  five  ment  of  the 
parts,  dated  the  S£d  December, il813#  and  made  between  jecttoadefeas- 
Henry  Michael  Goold  (the  brother  of  the  defendant),  of  ^^f" 
the  first  part  $  the  plaintiff  of  the  second;  several  other  fbouidbemade 

by  the  grantor 

persons,  whole  Aaues  were  set  forth  in  the  schedule  of  in  payment  of 
the  said  indenture,  of  the  third  part;  Edward  Howard,  gnj^ee  might6 
of  the  fourth ;  and  Richard  Cook,  of  the  fifth  part;  in  J^001  J^S 
consideration  of  4.130/.  by  the  said  indenture  stated  to  Judgment 

against  the  de- 
fendant, for  such  part  of  the  annuity  as  should  be  then  due  :**-*ad  the  annuity  being 
in  arrear,  and  die  rents  of  the  estates  of  the  grantor,  on  which  it  was  originally 
secured,  being  unpaid,  the  agent  and  trustee  of  the  estates,  who  negociated  the 
annuity  as  between  the  grantor  and  grantee,  advanced  to  the  latter  a  sum  of  money 
in  anticipation  of  the  accruing  rents,  and  deducted  and  retained  the  usual  commis- 
sion charged  by  him  on  the  receipt  and  payment  of  annuities :— Held,  that  such  ad- 
vance must  be  considered  as  a  payment  made  on  account  of  the  grantor,  as  the  prin- 
cipal ;  and  that  on  the  Insolvency  of  the  latter,  and  the  rents  of  his  estates  proving 
insufficient  to  satisfy  the  amount,  the  grantee  could  not  resort  to  the  defendant  as 
his  surety,  to  recover  the  whole  of  the  arrears  of  the  annuity  then  due ;  as  whatever 
•urn  he  sad  received  from  the  agent  on  account  of  the  annuity,  operated  to  that  ex- 
tent to  the  extinguishment  of  the  liability  of  the  inrety.-^ Where,  therefore,  an  ex* 
ecution  was  issued  against  the  defendant,  as.sneh  surety,  for  the  whole  of  the  ar- 
rears doe  from  his  principal  (the  grantor),  and  under  which  he  was  detained  in 
custody,  the  Court  ordered  him  to  be  discharged  on  payment  into  court  of  the 
balance  due,  after  giving  credit  for  tbe  advance  ;  the  amount  of  which  balance  was 
to  be  ascertained  by  the  prothonotary. 
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1833.  be  paid  to  the  said  &.  M.  Goold  by  die  plaintiff,  be  the 
Williamson  said  H*  M.  Goold  granted  to  the  plaintiff  on  behalf  of 
Goold.  himself,  and  as  trustee  for  the  said  other  persona  named 
in  the  schedule  of  the  indenture,  an  annuity  of  690l» 
English  money,  for  the  life  of  the  said  H.  Af.  Qooid, 
charged  upon  his  estates  in  Ireland,  which  were  by  the 
same  indenture  assigned  to  Howard  for  a  term  of  years, 
for  the  better  securing  the  annuity  :  that  previous  to  the 
granting  of  the  annuity  to  the  plaintiff,  H.  M.  Gooid 
had  also,  through  the  agency  of  Howard,  or  of  Howard, 
and  Gibbs,  his  partner,  granted  annuities  to  a  considera- 
ble amount  to  divers  other  persons,  which  annuities  were 
chatged  upon  his  said  Irish  estates ;  and  that  Messrs, 
Howard  and  Gibbs  were  then,  either  by  themselves  or 
their  agents,  in  receipt  of  the  rents  of  all  the  estates  in 
Ireland  of  the  said  H.  M.  Goold,  and  so  continued  until 
they  became  bankrupts  in  February  1B21 ;  and  that  Cook 
was  appointed  the  receiver.  That  upon  the  granting  of 
the  annuity  to  the  plaintiff,  it  was  represented  to  the  de- 
fendant that  the  rents  of  the  estates  of  the  said  H.  M. 
Goold,  of  which  Messrs*  Howard  and  Gibbs  were  so  in 
receipt,  were  Sufficient  to  pay  as  well  the  annuity  to  the 
plaintiff  as  the  annuities  before  granted ;  though  by  rear 
don  of  the  former  annuities  having  been  granted,  the 
plaintiff  and  the  other  persons  then  about  to  advance 
their  money,-  would  not  be  satisfied  without  a  second 
name  was  given  them  as  a  collateral  security.  That 
after  paying  the  former  annuities  of  H.  M.  Goold,  the 
rents  of  his  estates  would  extend  only  to  pay  part,  and 
not  the  whole  of  the  annuity  to  the  plaintiff;  and  that 
the  defendant  was  requested  to  become  the  collateral 
security  to  the  plaintiff  for  payment  of  the  same,  and  that 
he  accordingly  executed  and  gave  to'  the  plaintiff  a  war- 
rant of  attorney,  bearing  date  the  said  22d  December, 
1913,  to  confess  judgment  in  an  action  of  debt  at  the  suit 
of  the  plaintiff  for  8,260/.  and  costs  of  suit ;  and  which 
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wamnt  of  attorney  was  subject  to  a  defeasance,  that  .  1883. 
from  arid  immediately  after  any  default  should  be  made  wilIiamso* 
in  payment  of  the  said  annuity,  by  the  said  H.  M9  Qoold,  qoold 
his  heirs,  executors,  or  administrators,  it  should  be  law- 
ful for  the  plaiotiff  to  sue  out  execution  upon  such 
judgment  against  the  defendant,  for  such  part  of  the 
annuity  as  should  be  then  due:— upon  which  judg* 
meat  was  entered  up  in  Hilary  Term,  1814.  That 
the  defendant,  by  an  indenture  of  the  same  date,  and 
made  between  the  plaintiff  of  the  one  part,  and  the  de- 
feadant  of  the  other,  covenanted  with  the  plaintiff  for 
payment  of  the  said  annuity  upon  the  same  contingency, 
and'  to  the  effect  contained  in  the  defeasance  of  the 
warrant  of  attorney.*  That  on  the  30th  November,  1834, 
the  defendant  was  taken  in  execution  upon  the  said  jodg~ 
ment,  at  the  suit  of  the  plaintiff*  under  a  writ  of  capias 
ad  satUfaciemktm,  issued  out  of  this  Court,  indorsed  to 
levy  4,497/-  10i.  9<L  being  the  arrears  of  the. annuity  then 
supposed  to  be  due  to  the  plaintiff;  besides  sheriff's 
poundage,  and'  other  incidental  'expences,  and  that  he 
was  detained  in  custody  under  such  execution,  and  still 
continued  so.  That  the  first  commission  of  bankrupt 
against  Howard  and  Gibbi  was.  superseded,  and  that  on 
the  22d  Augutty  1821,  a  renewed  commission  was  issued 
against  them,  under  which  three  several  pereons  were 
duly  appointed  assignees,  and  still  continued  so  to  be ; 
and  that  the  defendant,  on  the  23d  December  last,  re- 
ceived from  the  solicitors  of  such  assignees,  a  notice  in 
writing,  on  behalf  of  the  latter,  stating  that  Howard  and 
Gibbs  had  paid  or  advanced,  to  the  several  parties  bene- 
ficially interested  in  the  annuity,  to  levy  the  arrears 
whereof,  a  ca.  sa.  had  been  issued  against  him  in  this 
cause,  several  sums  of  money,  amounting  together  to  the 
sum  of  3,213/.  on  the  credit  or  security  of  the  annuity, 
and  which  the  assignees  were  therefore  entitled  to  receive 
outof  the  sa4d  arrears ;  and  by  their  direction,  the  soli- 
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citors  required  the  defendant  not  to  fay  any  part  of  the 
^uamwk  «*»d  >uiii  of  $£M.  to  the  plaintiff,  or  to  any  other  per- 
son, than  the  mU  assignees."**The  defendant  also  swore, 
that  he  believed  that  Howard  and  Gibim,  so  being  in  re- 
ceipt of  4be  rente  of  the  estates  of  J&  tf,  Geo/4  have 
paid  to  their  respective  clients,  the  plaintiff,  and  the  other 
persons  interested  in  the  annuity,  the  said  turn  of  3,413/. 
mentioned  in  the  notice ;  and  that  Htfward  and  G*sfc 
hawe.  debited  the  account  between  them  and  H.  sT. 
Goold  wkh  the  sane;  and  that  they  haTe  also,  is 
their  accounts  with  their  respective  clients,  charged  a 
commission  for  themsetve*  of  two  and  a  half  per  coif, 
for  receiving  the  money  so  paid :  and  that  he  is  advised! 
that  inasmuch  as  the  said  -sui*  of  3,ftlS&  hat  been  paid 
in  discharge  of  the  said  annuity,  die  defendant,  as  such 
collateral  security,  could  only  be  liable  to  pay  the  ba- 
lance which  may  remain  due  to  the  plaintiff  in  his  own 
right,  and  as  trdsfcee  for  the  said  other  persona  interested 
in  the  annuity,  after  deducting  the  said  sum  of  3,2 1  Si; 
and  that  the  money  for  whioh  the  defendant  lemsias 
liable  (exdwive  of  the  expenses  of  the  executions) 
Amounts  to  no  mote  than  the  sum  of  1,4331.  U.  9&,  in- 
cluding therein  a  quarter's  annuity,  which  became  doe 
on  the  «ed  Dec.  last,  and  for  which  the  defendant  bad  also 
been  taken  in  execution  at  the  suit  of  the  plaintiff  since 
it  became  due,  under  another  writ  oftapias,  issued  out  of 
this  Court,  and  indorsed  to  levy  the  sum  of  148/.  lis. 
besides  sheriff's  poundage  and  incidental  expenses;  aad 
that  he  is  now  detained  in  custody  upon  both  these  writs. 

Mr.  Serjeant  Vaugkan,  Mr.  Serjeant  Pell,  and  Mr.  Ser- 
jeant Taddy,  now  shewed  cause  on  behalf  of  the  plain- 
tiff, on  affidavits  of  Howard  and  GibU,  which  in  sab- 
stance  stated,  that  the  rents  received  by  them  from  the 
grantor's  estates  fn  Ireland  were  not  sufficient  to  pay  the 
prior  annuitants,  and  that  no  part  of  the  annuity  in  ques- 


IN  THE  THIRD  AMD  fOlTltVft  IfeAttS  OF  GRO.  IV. 

tioo  badbeen  paid  by  the  grantor  us  the  principal,  or  the         *«*• 
defendant  at  bis  surety!  since  December,  1814,  or  from    wnuAkuo* 
the  pcooeeds  of  the  Jrtt*  estates  ?  but  that  such  annuity 
was  wholly  in  arrear  and  iinpaki;  and  tb*t  the  plaintiff 
and  the  other  annuitants  being  extremely  argent  for  pay* 
menu  on  aeoodnt  of  the  annuity,  Howard  and  his  partner 
Gibbe  were  mdoeed  to  advance  them  carinas  sums  of 
money  oat  of  their  #wn  foods  by  way  of  anticipation, 
ail  of  which  awn*  were  advanced  on  the  reliance  of  the 
validity  of  the  securities  they  then  held ;  or  that  the  arrears 
of  tfc*  annuity  would  be  paid  either  ont  of  the  proceeds  of 
the  grantor's  Irish  estates,  or  in  the  fall  confidence  that 
they  wo^  be  reimbursed  the  sums  so  advanced  by  them 
to  the  grantee  on  the  additional  collateral  securities  of 
the  defendant*  as  the  safety  for  his  brother,  the  grantor. 
They  admitted  that  they  deducted  and  detained  two  and 
a  half  percent,  by  way  of  commission,  at  the  respective 
tunes  those  payments  v*ere  made  to  the  grantee,  being 
the  usual  commission  charged  by  them  to  cases  of  pay 
meats  of  annuities  passing  through  their  hands.    That 
they  had  always  acted  as  the  agents  of  the  grantees 
alone,  and  not  of  the  grantor  as  die  principal,  or  the 
defendant  as  his  surety  ;—that  they  held  the  deeds  as  a 
security  for  the  advances  to  be  made  by  the  grantor  on 
account? of  the  annuity;  and  that  the  sums  actually  ad* 
vanced  by  them  to  the  grantee,  were  only  made  by  way 
of  anticipation  of  receiving  them  from  the  grantor's  es- 
tate, or  under  the  guarantie  of  the  defendant  as  his 
surety,  for  neither  of  whom  they  ever  acted  as  agents 
on  any  account  whatever.    That  the  grantor  became  in- 
solvent in  1817 ;  and  in  May  1816,  was  discharged  from 
prison  under  the  insolvent  debtors*  net ;  and  that  all  the 
arrears  of  this  annuity  were  returned  in  Mb  schedule,  as 
a  debt  due  to  the  plaintiff,  and  that  the  defendant  went 
abroad  in  1815,  and  did  not  return  to  this  country  until 
November  last,  when  he  was  taken  in  execution  as  above 
stated,— Under  these  circumstances,  it  was  submitted,  that 
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1813.  this  was -an  application  of  the  first  impression,  an4/banded 
WillujIwoii  on  the  supposition,  tbat  the  payments  to  the  plaintiff  on 
account  of  the  annuity,  had  been  either  made  by  the  gra»t- 
or  as  the  principal,  or  the  defendant  as  his  sutety.  That, 
however,  does  not  appear  to  hate  been,  tie  case,  as  it  has , 
not  been  even  suggested  .that  any  paymeat  whatever  has 
been  made  to  or  on  account  of  .the  grantee  bjrekheraf 
them,  or  out  of  their  funds,  either  individually  oc  collec- 
tively. With  respect  to  the  payments  which  w*re  made 
by  Howard  and  Gibbs,  the  forpiec  was  appointed  a  trustee 
for  the  due  payment  of  the  annuity,;. and  the  estates  of 
the  grantor  were  copseqqeptly  conveyed  tb  him. in  trust 
for  that  purpose ;  and  all  the  securities  were  accordingly 
left  in  his  hands.  He  and  his  partner,  .therefore,  were 
not  acting  as  the  agents  of  the  defendant  or  the.  grantor, 
but  of  the  plaintiff  and  the  othe;  grantees*  alone :  and 
the  advances  m$de  by  them  to  the  respective  .annuitant* 
were  merely  ia  anticipation,  and.  put  of  their  own.  iunds, 
on  the  reliance  of  the.  securities  th$y  theft  JtaW,  awl  the 
additional  guarantie  of  the  defendant,  as;  a  surety* "  The 
latter,  therefore,  as  well  as  his  principal,  must,  te  consin 
dered  as  entire  strangers  to  those  airajpg^ni^nts^hic^  had 
been  entered  into  between  the  other  pasties  to  the  annuity, 
and  who,  under  the  circumstances,  are  as  little  entitled 
to  profit  by  them,,  as  by  any  other  lpap  which  might 
have  been  made  by  Howard  and  Gtf>b$  to  aqgft  of  die 
grantees,  as  they  were  made  wit^uttke,priRHy,<#i^r- 
rence,  or  knowledge  of  the  defendant  or  .his  brother.  As, 
therefore,  Howard  and  Gfybf  were  not,  authorised  by  the 
latter  to  make  those  payments,  Ujey  could  not  maintain 
an  action  against  either  of  them  for  money  ppid  to  their 
use,  for  they  were,  mere  voluntary  payments,  as  there 
was  no  express  or  implied  promise  by  them  to  make  such 
payments,  on  behalf  of  the  grantor,  or,  the  defendant.  This, 
therefore,  may  be  assimilated  to  the  case  of  a  banker  hav- 
ing securities  in  his  hands,,  who  is  authorised  to  inake  ad- 
vances and  receive  payments  on  the  faith  of  such  secu- 
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ri ties.  The  Court,  therefore,  has  no  authority  to  give  the  l» 
defendant  the  remedy  he  seeks  for,  either  on  principle  or  Willi**™* 
authority;  as  he  was  a  perfect  stranger  to  any  advances  goold. 
having  been  made  on  account  of  his  principal,  until  he 
received  the  notice  from  the  assignees  of  Messrs.  Howard 
and  Gibbs,  and  on  which  alone  he  founds  his  claim :  for  in 
Butt  v.  Conant(a)  it  was  held,  that  in  order  to  discharge 
a  party  out  of  custody,  who  was  in  execution  for  costs, 
it  must  appear  that  such  costs  were  paid  on  his  account. 
So  here,  the  defendant  should  have  shewn  that  the  pay- 
ments by  Messrs.  Howard  and  Gibbs  to  the  plaintiff,  were 
made  either  on  account  of  himself  or  his  brother,  or 
under  their  sanction  or  authority ;  and  Cook  was  appointed 
the  receiver  in  the  first  instance,  and  who  was  to  pay 
over  the  rents  to  Howard,  as  the  trustee,  for  securing  the 
annuity.  At  all  events,  as  the  sums  in  question  were 
not  paid  by  Howard  and  Gibb*,  as  the  agents  of  the  de- 
fendant or  his  brother  as  the  grantor  of  the  annuity,  or 
in  their  right,  or  on  their  account,  but  merely  by  way  of 
anticipation:  although  equity  might  afford  relief,  still 
the  plaintiff  had  a  right  to  proceed  against  the  defend-* 
ant  under  the  warrant  of  attorney  and  other  .instruments 
he  had  executed  by  way  of  a  collateral  security  for  the 
payment  of  the  plaintiff's .  annuity. 

Mr.  Serjeant  HvUock,  on  the  part  of  the  assignees  of 
Howard  and  Gibbs,  contended,  that  in  order  to  entitle 
the  defendant  to  make  this  application,  he  should. have 
shewn  that  the  sums,  from  the  payment  of  which  he  now 
seeks  to  be  discharged,  were  paid  Ao  the  plaintiff,  either 
by  himself  or  his  brother,  or  out  of  the  proceeds  of  the 
estate  of  the  latter,  on  which  the  annuity  was  secured ;  or 
at  all  events,  that  they  were  eventually  answerable  or 
liable  for  such  payment.  The  case  of  Winch  v.  KeeUy(b) 

(a)  A*ttt  Vol.  VI.  65.    S.  C.  3  Brod.  &  Blng.  3.— (4)  1  Term  Rep.  61*. 
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m.  establhbed  the  principle,  that  a  Com*  of  Law  would  take 
WiumIiwh  notice  of  a  trust,  and  eontkler  what  party  is  beneficially 
€><>«.»•  mtocsted^  and  consequently,  that  an  assignee  may 
sue  in  the  name  of  the  aasignor,  aa  being  the  person 
ao  interested.  Here!  therefore,  by  the  transactions 
which  took  place  between  the  parties  when  the  annuity 
was  granted,  Ike  plaintiff  to  effect  assigned  his  interest 
in  the  annuity  to  Howard,  as  be  was  appointed  the  trus- 
tee to  Deceive  H;  and  there  is  no  authority  so  shew  that 
sock  an  assignment  might  not  be  made  by  parol,  as  weU 
as  by  deed.  If  it  appeared  that  an  actual  aa&igomentof  the 
securities  bad  been  **eeoted  by  tbe  plaintiff  to  Hamad 
and  Gibb$y  far  securing  tbe  re-payment  *>f  the  advance* 
in  question,  it  is  clear  that  tbeir  assignees  wonM  be 
entitled  to  use  the  mote  *ff  the  phi—iff  to  enfane  the 
payment  of  th*  asrears;  for  in  the  case  of  a  tsansfar 
of  property,  «U  means  to  render  it  available  nee  also 
transferred  with  H-  Howard  and  Gttt*  therefore  stud 
te  tbe  same  situation  aa  tbe  assignee  of  a  bond;  mho  al- 
though be  cannot  sue  the  obligor  in  bis  «nrn  name* 
may  still  bring  an  action  in  the  name  of  tbe  obUgeab  So 
if  an  attorney  adraune  money  for  a  client  on,  an  enecn- 
tion  being  sued  out  against  him,  tbe  latter  cannot  say 
that  it  was  paid  improridently,  or  that  it  was  not  made 
on  account  of  the  original  debt  owing  from  him  to  the 
person  who  sned  out  the  execution.  Beaidet,«here  the 
annuity  was  granted  cm  the  faith  of  the  personal  respon- 
sibility of  the  defendant  as  a  sorely,  in  ease  tbe  estate 
of  the  grantor  abxmld  turn  oat  to,  be  insufficient  to  secure 
it;  and. Mm  lefties  hawing  been  discharged  and* thnia- 
sotrent  debtors'  act*  tbe  liability  of  tbe  defendant  imme- 
diately attached  on  bis  gnaranAie  or  seourity.  It  has 
been  eapaessly  sworn  that  Jiararrf  and  Gtffoneyer  acted 
as  the  agents  of  the  defendant  or  his  brother;  they  there- 
fore cannot  be  liable  to  the  former,  unless  they  autho- 
rised them  to  make  the  paynaeots  in  question :  and  as 
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they  were  not  made  in  discharge  of  the  annuity,  but  only       }^J 
in  anticipation  of  the  ultimate  payment  of  the  arrears  Wiujamsq* 
from  the  grantor  or  the  defendant,  the  assignees,  have      goold» 
an  equitable  lien  oo  the  securities  to  the  amouiit  of  the 
advances  made  by  the  bankrupts  to  the  plaintiff  aa  well 
as  a  i%ht  to  we  his  naaie,  although  the  warrant  of  at* 
torney  was  given  to  him  ftlpne ;  and  more  particularly 
so,  as  the  sipms  for  which  the  defendant  has  been  taken 
in  execution  under  it,  have  never  been  paid,  either  by 
him  or  his  brother,  but  by  the  bankrupts,  to  whom  the 
defendant  w«&  not  only  an  entire  stranger,  but  was  ig- 
norant that  the  payments  in  question  had  been  made  at 
the  time  the  first  execution  issued  against  him. 

Mr.  Serjeant  hem  and  Mr.Serjeam  Cross,  m  support 
of  the  rale,  contended,  that  the  defendant  Was  entitled 
to  die  relief  he  prayed  foa,  as  he  eould  only  fee- liable  in 
default  of  the  payment!  of  die  enmity  by  Ms  brother, 
the  greater.  There  can  be  no  doubt,  hat  that  under  the 
circumstance*,  the  payments  by  Mesne*  Howard  and 
QiUm  tiMhe -plaintiff,  were  snad*  ^tuted,  and  as  applic- 
able to  the  annuity  9  if  not,  he  would  not  be  affected  by 
thtm*  But  be  was  charged  urith  the  usual  commission* 
of  two  and  a  half  fir  tad*  when  those  advances  were 
made,  which,  ban  unanswerable  fact  to  shew,  that  those 
advances  were  made  and  received  by  the  plaintiff  in  pert 
payment  of  the  arrears  of  the  annuity ;  %bA  he  cannot 
now  turn  round,  end  seek  to  enforce  payment  a  second 
time:  from  the  defendant,  who  stands  in  the  situation  of 
a  mere  surety.  If  the  relation  in  which  the  parties  ori- 
ginally stand,  be  considered  for  a  moment,  it  is  quite 
clear  that  the  plaintiff  cannot  recover  to  the  .extent  for 
which  he  has  sued  out  those  executions.  *The  payments 
were  not  made  by  Howard  and  G&b$  in  the  character 
of  strangers,  but  on  behalf  of  the  defendant  and  his 
brother,  in  the  relative  characters  of  principal  and  surety ; 
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lOtt.  add  they  might  charge  the  principal  in  accodnt:  and 
Willia mmo*  the  defendant  has  sworn  that  he  believed  they  did  to,  arid 
Go^L||#  this  part  of  bis  affidavit  has  not  been  negatived.  Al- 
though Cook  was  appointed  the  receiver  under  the  deed, 
yet  he  paid  oyer  the  profits  of  the  estate  to  Howard, 
as  far  as  they  had  gone,  who  was  appointed  a  trustee 
under  the  deed.  Although,  therefore,  Howard  and  Gibbs 
had  advanced  the  plaintiff  more  than  they  had  actually 
received  from  the  profits  of  the  grantor's  estates,  yet,  as 
the  grantee  had  a  claim  against  him  to  that  extent,  the 
payments  must  be  considered  as  having  been  made  on  a 
matter  of  account  between  the  parties.  The  principal 
question  is  not  as  between  Howard  and  Gibbs  and  the 
defendant,  but  whether,  as  the  plaintiff  has  received 
certain  sums  in  liquidation  of  the.  annuity,  he  can  en- 
force a  second  payment  for  the  same  identical  tiemarid  ? 
The  advances  were  not  made  by  way  of  loan  or  favour, 
but  as  if  the  defendant  or  his  principal  had  requested  them 
to  be  made  for  their  accommodation ;  and  more  particu- 
larly so,  as  Howard  and  Gibbs  held  the  securities' in  their 
own  hands  „to  cover  such  advances.  Although,  there- 
fore, it  has  been  said,  that  they  were  made  by  way 
of  anticipation,  the  bankrupts  relied  on  the  securities 
for  re-payment,  either  from  the  rents  of  the  estates  of  the 
grantor,  as  they  should  become  due;  or  in  cas&  they 
should  turn  out  to  be  insufficient,  from  the  property  of  the 
defendant  as  his  surety.  If  the  plaintiff  had  applied  to 
Howard  and  Gibbi  for  the  payment  of  the  annuity,  and 
they  had  refused  it  in  the  first  instance,  and  apprised  the 
defendant  of  the  fact,  and  he  had  afterwards  requested 
them  to  make  the  advances,  it  would  alter  the  question 
altogether,  as  it  might  be  considered  as  a  request  made 
on  account  of  his  principal ;  but  as  they  made  the  advances 
on  their  own  account,  knowing  that  they  were  to  deduct 
them  out  of  the  proceeds  of  the  grantor's  estates,  of  which 
they  were  in  fact  the  receivers,  they  must  be  considered 
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as  the  agents  of  aH  parties,  to  receive  and  pay  over  what-  1823. 
ever  might  come  to  their  hauds  on  account  of  the  an-  Williamson 
nuity.— With  respect  to  the  assignees,  if  they  have  an  q0oL1}. 
equitable  lien  on  the  securities,  they  will  be  entitled*  to 
any  future  payments  that  may  be  made  on  account  of 
the  annuity,  and  not  the  plaintiff;  or  they  might  give 
him  native  to  levy  for  such  arrears,  and  to  pay  over  the 
fruits  thereof  to  them  :  bat  the  notice  given  by  them  to 
the  defendant  is  altogether  inconsistent  with  that  idea; 
for  the  latter  is  required  to  pay  the  assignees!  as  the 
plaintiff  has  been  before  paid  the  sum  for  which  the  de- 
fendant has  been  taken  in  execution,  by  the  bankrupts 
Howard  and  Gibfa.  But  the  latter  could  not  recover 
fapn  the  plaintiff,  as  the  sums  in  question  were  not  ad- 
vanced or  paid  to  him  on  their  account,  but  on  account 
of  the  annuity,  the  payment  of  which  was  demanded  by 
him,  and  on  which  they  received  their  usual  commission, 
it  is  remavkable,  that  the  plaintiff  himself  has  made  no 
affidavit  on  the  subject,  although  it  has  been  stated 
that  he  was  urgent  for  the  payment  of  the  annuity ;  and 
a  payment  onoe  made  on  that  account  cannot  afterwards 
be  re-opened.  The  case  of  Butt  v.  Conant  is  altogether 
distinguishable  from  the  present,  as  the  costs  were  paid 
to  the  defendant  by  government,  for  his  sole  benefit,  and 
consequently  it  was  not  made  by  any  agents  of  the  plain- 
tiff, or  pn  his  account;  and  such  payment  must,  there- 
fore, be  takien  to  have  been  made  by  a  perfect  stranger 
to  him ;  whilst  here,  the  bankrupts  were  not  only  the  re- 
ceivers, but  might  reimburse  themselves  from  the  future 
proceeds  of  the  grantor's  estates.  In  Godsall  v.  Bol* 
dtro  (u),  which  was  an  action  on  a  policy,  by  which  a 
creditor  insured  the  life  of  his  debtor  to  the  extent  of  his 
debt;  and  after  his  death  his  executors  paid  the  debt; 
it  was  held,  that  the  creditor  couid  not  afterwards  reco- 

(«)  9  East,  ft.    S.  C  Htk  on  Insurance,  6th  edit.  576. 
VOL.  VII.  S  Q 
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1883.  ver  upon  the  policy,  although  the  debtor  died  insolvent, 
Williamsom  and  the  executors  ware  furnished  with  the  means  of  pay- 
Goojjx  meDt  froiD  *uather  quarter  then  the  estate  af  their  testa- 
tor.  As,  therefore,  aa  indemnification  of  the  assured  by 
a  third  person  enure*  to  the  advantage  of  the  insurer,  so 
in  point  of  principle,  a  safety  is  discharged  by  whatever 
means  a  payment  may  have  been  obtained  far  or  on  ac- 
count of  bis  principal:  and  hers,  at  the  plaintiff  has 
received  payments  an  account  of  the  annuity  hk  ques- 
tion, although*  no  receipts  aa  to  the  natafe  of  such  pay- 
ments have  been  produced*  still  they  are  available;  for 
the  defendant,  who  stands  in  the  situation  ef  tosety, 
can  only  be  answerable  to  the  amtiunt  <tf  tte  balanced* 
to  the  plaintiff,  After  deducting  the  advance*  made  by 
Baamrdaad  QiMvmm  aocaoaft  of  the  annuity. 

Lord  Chief  JarticeDAiLa^^Tbis  is  an  afpBeatfon 
on  behalf  of  a  safety,  *ho  is  consequently  s&sftfcd  to 
the  favourable  fofcsidoation  of  fcheGoatt.  k  appeals 
that  in  the  course  of  the  transacttins  l  dating  fo  the  pay- 
ment of  the  annuity  ia  quettkftr,  uutain  payments  kite 
been  made,  of  which  the  tteferidatit,  aa  snretyy  claim*  the 
benefit^  being  ready  aad  aaUtng  to  pay  any  balance  which 
maybe  foondta.be  due  from  him  to  the  plaintiff*  after  those 
payasenUshallliam  bM  deducted*  or  tttkefrintoaetimoL 
There  can  be  ao  doubt  bat  the*  he  is  entitled  id  the  be- 
nett  of  those  payments*  if  they  were  made  to  the*  gtealee 
on  account  of  the  annuity*  What)  then,  ate  tta*  facts 
of  the  ease:  the  plaiwtsff  was  the  grantee*-  Aft*  defend- 
ant'* brother  the  grantor,  andT  the  defendant  toertfte 
savefty  for  the  laUec,  for  the  dae  payment  #f  tfc  annuity 
(which  w«s  sectored  on  eke  Irish  etta***  0f  hfe  bother), 
by  giving  an  indewtare  of  enveaant  and  warrant  of  at- 
torney to  the  plaaHiff;  to  enter  Up  jffdgtffetot&rarfy  ar- 
rears of  the  annuity  which  might  be  due  from  his  bro- 
ther, Henry  Michael  Goo/d.    Howard  and  GtM*  acted  as 
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trustees  to  the  plaintiff,  arid  a  person  of  the  name  of  Cook  ,ga3- 
was  appointed  a  Receiver  on  the  spot,  to  acl  under  them,  Williamson 
and  by  whom  the  annuity  was  negociated  ;  add  it  seems  gooid. 
to  have  been  admitted  iti  the  argument,  that  the  monies 
received  by  Cook  from  the  rents  of  the  estates  should  be  re- 
mitted by  him  to  Howard,  who  might  therefore  be  cousw 
dered  as  the  agent  of  all  parties ;  as  he  was  not  only  to  re- 
ceive the  rents  of  the  estates  of  the  grantor,  bat  to  pay 
therh  over  to  the  grantee*  in  liquidation  of  the  annuity  in 
question,  together  with  other  incumbrances  charged  on 
such  estate*.  Thfc *  therefore,  is  not  the  cate  of  a  stranger, 
but  of  an  agent  to  sever*!  patties,  having  authority  to  re- 
ceive and  to  pay,  and  as  such,  responsible  and  accountable 
to  alK  Taking  it  in  this  view,  it  disposes  of  the  case  of 
Butt  v.  Conant,  as  well  ad  several  other  derisions,  where 
payments  were  inade  by  mete  strangers,  and  not  by  an 
agent  of  tlje  patties.  In  this  particular  case,the  defendant 
seeks  to  obtain4  the  benefit  of  certain  payments  made  by 
Memqrd  and  Oibbs,  and  to  be  discharged  oat  of  custody 
on  paying  the  'balance  which  may  be  found  to'  be  due ; 
and  it  most  be  observed,  that  he  was  mefcely  a  sutety  for 
the  payment  of  such  part  of  Ihe  annuity  as  dhotild  be 
found  to  be  in  arfear  and  unpaid*  If,  therefore,  any 
payment  hstt  been  made  ia  liquidation  or  on  account  of 
the  annuity  >  it  is  quite  elear  that  the  grantee  cannot  be 
entitled  to  be  paid  twice,  or  claim  to  retain  such  pay- 
ment as  against  the  grantor.  It  is  equally  clear,  that  the 
plaintiff  has  been  so  paid,  except  as  to  the  balance  now 
due.  The  amount  of  the  sums  paid  have  been  expressly 
sworn  to ;  and  the  plaintiff  himself  has  made  no  affidavit 
to  impeach  dr  repudiate  it,  or  account  for  it  in  any  way 
whatever.  If,  therefore,  no  other  person  bad  an  interest 
but  ihe  grantee,  the  payment  in  question  would  be  pro 
trnito  conclusive  as  against  him.  It  has  been  said,  how- 
ever, that  this  payment  was  not  made  out  of  the  funds 
of  the  estate  of  the  grantor,  but  by  Howard  and  Gibbs 
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1629.  themselves,  in  anticipation  of  its  being  replaced  from 
WiLLiAiwojr  the  reDts  or  produce  of  such  estate.  If  this  be  so,  they 
Goold.  m*ght  perhaps  have  their  remedy  against  the  grantor,  as 
the  principal ;  but  the  only  question  here  is,  whether  they 
can  recover  it  from  the  defendant,  as  surety,  by  the  course 
of  proceeding  they  have  thought  proper  to  adopt.  1 1  has 
further  beep  contended,  that  the  assignees  of  Howard  and 
Gibbi  c*a  avail  themselves  of  this  security  :  that  however 
I  deny,  even  *s  against  the  grantor  as  the  principal; 
and  still  more  so,  as  against  the  defendant,  as  his  surety, 
from  whom  they  cannot  be  entitled  to  recover  either  at 
law  or  in  equity  ;  and  if  they  had  proceeded  in  the  latter 
Court,  it  must  be  by  an  altogether  different  course  from 
that  they  have  now  adopted.  It  is  evident  that  the  pay- 
ments made  by  Howard  and  Gibbs  were  made  on  account 
of  the  annuity  in  question,  .for  they  were  accounted  for 
as  such.  Besides,  they  were  mttd?  ip  Jjiepr  character  as 
agents ;  and  they  claimed  a  commission  or  remuneration 
of  two  and  a  half  per  cept,  fof  making  su^t  paypwU. 
So  the  monies  received  hy  tbem  froip  tb&vestptqs  of  the 
grantor,  were  paid  .oyer  to  the  grantee,  and  accounted 
for  accordingly,  up  til  December  18t£.  Although,  there- 
fore, the  latter, might  be  considered  as  voluntary  pay- 
ments to  the  grantee,  yet  they  were  mpde  .on  account  of 
the  annuity,  and  received  by  him  as  such.  Can  he, 
theu,  now  claim  as  against  the  defendant,  as  if  no  part 
of  the  annuity  had  been  paid  to  him ;  or  if  all  the 
arrears  were  now.due  and  unsatisfied?  Looking  at  the 
form  and  effect  of  the  securities,  it  appears  to  me  that 
he  clearly  cannot ;  for  he  has  been  paid  a  certain  sum 
on  account  of  the  annuity :  and  even  Howard  and  G$bb\ 
cannot  recover  back  from  him  what  thqy  have  paid,  as 
they  have  charged  and  received  their  commission  \yon 
it.  If  they  had  merely  advanced  a  snip  of  money  by 
way  of  loan,  instead  of  paying  it  on  account  of  the  an- 
nuity, and  received  no  commission  on  the  sum  advanced, 
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it  would  be  the  common  case  of  money  lent,  for  which  1823. 
they  might  have  sued  the  borrower.  That  however  does  Williamson 
not  apply  to  payments  made  on  account  of  an  annuity. 
Can,  then,  the  assignees  of  Howard  and  Gibbs  now  place 
themselves  in  the -situation  of  annuity  creditors?  I  know 
of  no  principle  or  decision  which  can  warrant  such  a 
position.  It  has  been  further  said,  that  the  securities 
might  have  been  assigned  by  the  grantee  to  Howard 
and  Gibbs  by  parol ;  but  in  answer  to  this,  it  is  suffi- 
cient to  say  that  they  have  not;  and  it  appears  to  me, 
that  no  assignment  could  have  been  legally  made,  with- 
out the  consent  of  the  principal  or  the  surety.  It  has 
also  been  pressed  on  the  Court,  that  under  the  circum- 
stances, Messrs.  Howard  and  Gibbs  have  an  equitable 
right  to  stand  in  the  place  of  the  grantee.  Even  admit- 
ting this  to  be  so,  for  the  mere  purpose  of  argument  as 
against  the  grantor,  still  they  must  have  a  strict  legal 
right  against  the  defendant,  as  his  surety ;  and  a  mere 
equitable  right  is  not  sufficient  for  them  to  recover  as 
against  him  in  a  court  of  law.  .1  forbear  to  enquire  how 
far  any  equitable  right  may  arise  as  between  the  surety 
and  the  creditors  of  Howard  and  Gibbs ;  that  depends  on 
an  equitable  consideration  alone,  and  can  only  be  as- 
certained by  having  recourse  to  the  proper  Court  for 
that  purpose :  but  tit  law,  I  am  clearly  of  opinion  that 
such  creditors  cannot  avail  themselves  of  these  securi- 
ties against  the  defendant,  as  surety.  On  the  whole, 
therefore,  as  there  are  no  disputed  facts,  I  think  that  as 
well  by  law  as  on  principle,'  the  defendant  is  entitled  to 
his  application;  the  result  of  which  is,  that  this  rule 
must  be  made  absolute. 

Mr.  Justice  Park.— I  am  of  the  same  opinion.  The 
rule  was  made  in  the  early  part  of  this  Term  (viz.  on  the 
28th  January),  calling  on  the  plaintiff,  who  resided  in 
Hampshire,  to  shew  cause  on  the  1st  February  following, 
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)tta.  why  the  two  executions  issued  agaiostthe  defendant  should 
Willm¥§p¥  not  be  iet  aside,  on.  payment  of  Iks  tadaade  doe  from 
Gepio.  ^lm  io  ****  Pontiff.  As  the  latter  has  made  no  affidavit, 
but  is  entirely  silent  on  the  subject,  we  must  assume  ikat 
he  admits  the  facts  as  stated  in  the  defendant'*  affidavit, 
and  on  which  the  present  application  was  founded,  and 
by  which  it  appears  that  1,433/.  only  are  now  dae  oo 
account  of  the  annuity.  But  the  case  does  not  rest 
here.  The  defendant  came  before  ne  at  chambers,  io 
custody,  in  the  early  part  of  the  last  month,  and  claimed 
.  to  be  discharged,  as  he  stood  Only  in  the  situation  of 
surety.  The  plaintiff  thep  made  no  affidavit ;  and  had 
it  not  been  far  the  magnitude  of  the  suin,  I  should  bsve 
been  disposed  to  have  allowed  his  discharge ;  and  now, 
after  hearing  the  arguments  at  the  bar,  I  hare  no  doabt 
but  that  he  is  entitled  to  it  on  the  terms  as  prayed  for. 
He  entered  into  seturities  a»d  surety  for  bis  brother,  the 
grantor  of  the- annuity,  and  had  wo  individual  Interest  io 
the  transaction ;  and  he  frtttij  stipulate*,  dt  engaged* 
that  when  defaftlt  should  be  made  by  his  principal  in 
payment  of  the  annuity,  the  ^afntiff  mfgHt  site  out  exe- 
cution against  him.  That  was  the  whole  of  his  under* 
taking.  What  then  are  the  rights  of  the  plaintiff;  and 
what  is  the  course  he  has  thought  ptopet  to  adopt  ?  He 
has  sued  out  two  writs  of  cApias  ttd  satisfatienthm  against 
the  defendant,  on  which  executions  have  issued,  amount- 
ing in  the  whole  to  more  than  4,000/.  notwithstanding  be 
could  be  only  liable  to  the  extent  to  whieh  his  principal 
had  made  default;— and  to  the  amount  of  3,213/.  it  ap- 
pears that  he  has  made  no  default,  for  the  plaintiff  has 
received  that  sum  from  Howard  and  OiMs  on  account  of 
th&  annuity ;  and  for  any  thing  that  expressly  appears 
to  the  contrary,  out  of  the  profits  of  the  estate  of  the 
grantor;  and  for  which  payments  they. have  charged  and 
received  their  commission*  The  plaintiff  is  therefore 
satisfied,  as  far  as  those  payments  go;  as  they  were 
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mafe  by  kit  agents,  aad  paid  over  to  him  on  aoeount  isaa. 
of  the  gralntor  of  the  annuity.  If  tbt  latter  had  paM  wauAiiseii 
bias  that  «m,  it  is  quite  dear  that  the  plaintiff  eouM 
not  proceed  against  him  for  its  refpaynMnt;  and  the 
case  appean  to  lie  Car  stronger  in  respect  of  the  defend- 
ant, *s  hk  eipety.  It  appeals  that  the  balance  due  to 
tbe  plaintiff,  after  the  deduction  of  the  Bfiljti.  exclusive 
of  the  expenses  of  the  execution,  amounts  to  1,4381. 
U.9d.  only,  indading  ike  last  quarter's  annuity.  The 
assignees  claim  the  fanner  sum,  as  having  been  ac- 
tuary advanced  by  Howard  aad  Gibk$f  oa  the  credit  or 
security  of  tfre  annuity ;  and  as  they  must  be  considered 
as  the  agents  of  the  graAUnr  for  that  purpose,  as  well 
as  the  grantee,  I  am  of  opinion  that  this  rule  must  be 
aaade  absolute. 

Mk  Justiee  Bw*Rocoti.~~The  present  application  is 
foanded  on  aa  affidavit  of  the  defendant,  which  in  sub* 
si^noe  states,  that  a  balanee  of  the  arrears  of  tbe  an- 
nuity doe  from  his  brother  is  only  payable  to  the  plain- 
tiff, as  be  bad  received  notice  from  the  assignees  of 
Mama.  Howard  and  &ibb$9  that  tbe  latter  had  paid  se- 
veral «ams9  ao&ountlng  in  die  whole  to  3,2 13/.  to  the 
parties  benef  dally  interested  in  the  annuity  in  question, 
and  of  whom  the  plaintiff  is  one.  He  was,  therefore, 
bound  to  answer  that  part  of  the  affidavit;  as,  if  it  be 
trae,  tbe  defendant,  as  surety,  was  entitled  to  relief  to 
thateiteau  Besides,  Howard  and  Gibb$  deducted  and 
retained  a  commission  of  two  and  a  half  per  cent,  at  the 
respective  times  the  advances  were  made  by  them  to  the 
plaintiff,  as  the  grantee.  To  this  it  is  answered,  that  the 
plaintiff,  being  argent  to  obtain  payment  of  the  annuity, 
Howard  and  Gibb*  advanced  these  sums  in  anticipation, 
still,  however,  charging  their  asual  commission;  and 
that  tbe  deeds  and  other  securities  remained  in  their 
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WS.        hand*    Botby  the  iodcDtoreof  the  MdDf«im*tfr,  1813, 
Woumimi   **  Iriftli  estate*  of  the  grantor  were  conveyed  to  Howard 
•»  in  truat,  and  he  was  necessarily  made  a  party  to  that 

instrument,  and  w*a  therefore  entitled  to  hold  it,  toge- 
ther with  the  other  securities.  Although  it  boa  been 
mainly  contended,  that  the  paymdnta  in  question  were 
m*s\e.  by,  way.  of  anticipation,  there  is  not.  tme  fact  to 
cQjToborate  or  support  it*  If  they  ha*  been>  there  wouH 
be  some  Ueaty  ^engagement  to  that  effect,  or  receipts 
might  have  been  produced  to  shew  that  fact.  So,  if  the 
payments  had  been  made,  on  account  of  the  annuity,  the 
grantee  would  have  ^rvcn  a  toceipt  accordingly  ;  bob  bo 
document  whatever,  tendtog  to  shew  bswk  necsslved 
those  jSMins,  or  on  what  account^  has  b«bn<  produced  on 
this  occasion.  It  appears  on  the  face  of  the  whcfleof 
the  transaction*  that  those  payments  oould  not  hate 
been  made  in  advance  or  antjcipaUqny^sHsOtowl^ 
Gibbi  retained  theii;  commission,  aa;  they  were  uas*al>y  ac- 
customed ^o  do  in  payments  of  anpnities  pOsairig'ttUfttigh 
their  band*.  So,  if  they  bad  been, advanced  by  way  of 
loan,  there  would  have  been  some  agreement  entered 
into,  or  stipulation  made,  for  thi  payment  of  interest, 
and  t*>  which  thj&y  would  have  .beenrfniriy  es)tifttaL  <0r 
if  it  had  been  a  meje  loan  fqr  a.  Hefted. period,  thtro 
would  either  bave  been  a  memorandum  in  writings  or 
some  agreement,  which  might  be  p^pse^  by  parol*  but 
nothing  of  the  sort  appears:  or,  at  all  events,  there 
would  have  been  a  power  granted  to  Howard  and  Gibbs 
to  use  the  name  of  the  grantee  in  suing  out  execution, 
which  is  the  constant  course  in  cases  of  this  description. 
It  is  most  material  to  consider,  that  the  only  person 
called  on  by  the  rule  to  shew  cause  is  the  plaintiff  alone, 
who  has  made  no  affidavit  whatever,  or  even  ventured  to 
explain  or  contradict  any  part  of  the  defendant's  state- 
ment :  and  I  own,  for  one,  I  am  wholly  at  a  loss  to  ac- 
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count  for  it.    It  may  be  assimilated  to  a  bill  in  equity,       ^^J 
to  which  no  answer  is  given,  and  which  therefore  most    Williamson 
be  taken  as  against  the  plaintiff  pro  confetsu,  as  he  has       Goold. 
not  denied  that  he  has  received  the  sum  in  question 
from  Messrs.  Howard  and  Gibbi,  on  account  of  the  an- 
nuity.   It  is  clear,  therefore,  that  whatever  sum  he  had 
received  on  that  account,  to  that  extent  the  defendant  is 
discharged,  as  he  stands  in  the  mere  situation  of  a  surety ; 
audit  is  immaterial  whether  the  money  was  paid  by 
the*  grantor,  as  the  principal,  or  Howard  and  Gibbs, 
as  his  agents.    Although  the  Court  ought  not  to  enter- 
tain suspicions  in  a  case  of  this  nature,  yet  when:  w£  see 
money  scriveners  managing  the  whole  of  the  transactions 
between,  the.  parties,  acting-  both  for  the  grantor  and 
grantee,  and  holding  ail  the  securities  in  their  own  hands, 
we  a*e  bound  to  look  at  it  with  eagle  eyes ;  and,  there- 
fore, as  far  .as  the  plaintiff  has  received  payments  on  ac- 
count of  this  annuity,  the  defendant  is  entitled  to  be 
cjisfh^rged  ;  and  more  particularly  so,  as  the  former  has 
brought  forward  no  proof  to  contradict  the  affidavit  of 
the  latter. 

On  the  defendant's  bringing  into  Court  the  balance 
appearing  to  be  due,  after  giving  credit  for  the  advanced 
in  question,  and  referring  it  to  the  Prothohotary  to  ascer- 
tain what  sum  should  be  really  due,  the  rule  was  made  • 

•  »  --  Absolute. 


598  GAMS  IN  WlAtY  f  MIC, 


iSfftS.  Nmnrtr.TATOm. 

a  defendant  Mk,  Serjeant  Pell,  on  a  former  day  in  this  Term,  ob- 
to  raucfiSEi  ****>©*  a  rale  «M9  on  the  part  of  the  defendant,  that  the 
R??t™  Ifter  veDoe  *°  ****  «****  might  be  changed  from  Loudon  to 
•o  order  for  J5pefor,  on  the  usual  affidavit,  that  the  cause  of  action 
ontL  terms  of  (*k*  for  goods  90M  tad  delivered),  -arose  hi  the  county 
5^  t&  *  **»<»>  *"*  •*  eUewhere-        . 

short  notice  of  - 

trial  for  the  ad* 

journed  London  Mr.  Serjeant  Pe«fte  now  shewed  cause,  on  an  affidavit, 
TemfunicL    which  stated  that  the  defendant  had  obtained  a  Judge's 

^orta^L  ;  *&*  **  t4me  to  P*elld>   and  t5mt  he  WaS  dndef  tCfms  to 

although  the  plead  issuably,  and  take  short  notice  of  trial  for  the  £o* 
tSSat  pnrpose0r  don  adjourned  Sittings  after  this  Term ;  and  lie  referred 
1Zm?t%£  to  the  ease  of  Shipley  v.  Cooper  (*),  where  it  was  held, 
that  the  defendant  cbtrid  not  change  the  venae  after  an 
order  for  time  to  plead;  on  the  terms  of  pleading  issuably, 
and  taking  short  notice  of  trial  for  the  first  sittings  in 
London  or  Middlesex. 

Mr*  S«rj«ap*  P$U,  HI  support  of  the  vde,  observed, 
tf»*  by  ft  Wte  of  lk*  leatufd  Jtpottar's  to  th*  oaae  of 
&dpky  y.  Cofl^i  tftf  distinction  asm:  to  bo  tMs—ffaat 
the  visppff  *n#y  l)e  cb&ng/od  after  an  order  for  time  to 
plead,  though  upon  the  terms  of  pleading  issuably ;  but 
that  if  &e  defendant  has  agreed  to  plead  issuably,  and 
to  take  short  notice  of  trial  for  the J?r*t  sittings  in  Lon- 
x  don  or  Middlesex,  he  cannot  then  change  the  venue; 
because  there  a  trial  would  be  lost :  and  the  cases  of 
Petyt  v.  Berkeley  (b),  and  Hunter  v.  Gray(c),  are  referred 
to  in  support  of  that  position.  Here,  however,  as  the 
defendant  was  under  terms  to  try  at  the  adjourned  sit- 

00  7  Item  Rep,  698.— (ft)  Cowp.  510.— —(c)  Banes,  493. 
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tings,  and  not  at  a  sittings  in  Term,  a©  trial  can  be  lost ;        lftu. 

and  he  is  therefore  entitled  to  have  that  rule  made       ^^ 

absolute.  .     •• 

Tayloe. 

But  the  Court  referring  to  Mr.  Secondary  Griffith^ 
he  stated  that  the  general  practice  was  not  to  change 
the  venue  iq  such  a  case,  Bales*  there  were  special  cir* 
cumstaneea  disclosed  in  the  affidavit  on  which  the  ap* 
plication  was  founded,  to  induce  the  Court  to  do  so. 
And  Mr.  Justice  Barrough  observed,  that  it  is  considered 
to  be  one  among  what  are  commonly  expressed  hi  an 
order  for  time  to  plead  on  all  the  usual  terms,  that  the 
defendant  shall  not  afterwards  move  to  change  the  venue; 
and  that  when  the  order  fa  intended  to  be  without  pre- 
judice to  a  ehapge  of  venue,  it  should  be  so  expressed 
in  the  summons  for  attending  the  Judge. 

Rule  discharged  (a). 


(a)  See  Waring  v.  Hott,  3  Price,  3.    Tabmuk  *  Power,  9  Bos.  ft  Pui.  13. 
mUtm  v,  Harris,  2  Bos.  6  Pwk  320. 


Christie  v.  Walkjbu  an4  fouf  others,.  £S*£k 

rto.  II  to* 

Tills  was  an  action  of  debt  on  a  recognizance  of  ball j  Whew,  la  a* 
«nd  the  rule  to  plead  several  matters  having  been  mo.  Sv^SdiS^ 
neously  entitled  Christie  v.  Walker,  instead  ot  Christie  v.  ^jjjjj^' 
tVdlfcer  and  others,  the  plaintiff  signed  judgment  as  for  matters  *u 

.     0        \  erroMousty 

want  of  a  plea.  entitled  a.  v. 

B.ifls^ead  of  A,* 

Mr.  Serjeant  Hullock,  op  a  former  day  in  this  Term,  Sff^jfe- 
obtained  a  rule  nisi,  that  this  judgment  might  be  set  meat  as  fg|r 
uside,  on  an  affidavit,  which  stated  that  the  defendants  the  Court  «t# 

iriAt  witWint 

costs. 
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Wa  good' defence  to  the  action,  and  that  the  pleas 
were  not  sham  or  fictitious,  bat  went  to  the  merits  of  the 


Mr.  Serjeant  Lawts  bow  shewed  cause,  and  submitted, 
that  as  the  judgment  had  been  properly  signed  in  conse- 
quence of  the  irregularity  in  the  defendant's  proceedings, 
it  ought  not  to  be  set  aside ;  and  move  particularly  so, 
as  it  had  been  obtained  against  all  of  them,  and  they 
had  pleaded  four  several  and  distinct  pleas ;  or,  at  all 
events,  that  it  could  not  be  done  but  on  the  terms  of 
amending  the  recognisance  roll. 

The  Court  being  of  opinion  that  such  sharp  practice 
ought  not  to  be  encouraged,  ordered  the  rule  to  be  made 

Absolute,  but  without  costs. 


Tuesday, 
Feb.  lith. 


The  plaintiff 
having  ruled 
the  sheriff  to 
bring  in  the 
body,  cannot 
take  an  assign- 
ment of  the 
ball  bond  pend- 
ing such  rale, 
at  it  la  an  elec- 
tion by  him  to 
proceed  against 
the  sheriff  in 
the  first  in- 
stance ;  and  the 
affidavits  to  set 
aaMe  the  pro- 
ceedings on  the 
bail  bond,  must 
be  entitled  in 
the  action 
against  the  bail. 


Blachford,  Assignee  of  the  Sheriffs  of  London,  v. 
Hawkins. 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  the  proceedings  which  had  been 
taken  on  the  bail  bond  in  this  cause  might  be  set  aside  for 
irregularity,  on  the  ground  that  the  plaintiff  bad  taken  an 
assignment  thereof,  after  having  ruled  the  sheriff  to  bring 
in  the  body ;  and  he  relied  on  the  case  of  Wright  v. 
Walker  (a),  where  the  Court  were  of  opinion,  that  as  bail 
had  been  put  in  and  justified  within  the  time  from  ruling 
the  sheriff  to  bring  in  the  body,  it  was  not  competent  to 
the  plaintiff  to  proceed  upon  the  bail  bond.  That, 
therefore,  is  an  express  authority  to  shew,  that  a  plaintiff 

(a)  3  Bos.  &  Pal.  564. 
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is  not  at  liberty  to  prooaed  on  the  bitfl  bond^Mndtng  the         1823. 

rule  to  bring  in*he  bod^.    ,  Bi!^c«i> 

». 

•  <r         '~*:  HAWKIIH. 

Mr.  Serjeant  Lent  now  shewed  cause,  and  submitted 
in  the  first  place,  thai  the  affidavits  should  have  been 
entitled  in  the  original  action,  and  not  in  the  action 
against  the  bail. — Secondly,  that  the  plaintiff,  by  taking 
an  assignment  of  the  bail  bond,  had  waived  his  proceed- 
ings against  the  sheriff,,  which  he  was  entitled  to  do; 
and  more  particularly  so,  as  the  rule  to  bring  in  the  body 
had  not  expired,  before  which,  he  was  precluded  from 
proceeding  by  attachment.  And  although  in  North  v. 
Evans  {a)  it  was  decided  that  an  attachment  agaij 
sheriff  issued  before  the  time  for  perfecting  bail 
pirfed,  could  not  be  set  aside  unless  the  bail  h^ 
perfected,  yet  the  plaintiff  may  take  an  ussier 
the  bail  bond ;  and  more  particularly  so, 
not  appear  whether  the  defendant  had  -< 
had  justified,  before  the  assignment  was  taken? 

The  Court,  as  to  the  first  objection,  referred  to  the  case 
of  Sam  v.  Philcox(b),  as  being  precisely  in  point;  and 
observed,  that  the  reason  they  had  come  to  that  distinc- 
tion was,  that  if  the  affidavits  were  entitled  in  the  ori- 
ginal cause,  a  difficulty  might  arise,  should  an  indict- 
ment for  perjury  be  preferred,  as  the  plaintiff  in  pro* 
ceeding  on  the  bail  bond  had  a  right  to  two  distinct 
writs  and  declarations,  viz.  the  one  against  the  principal, 
and  the  other  against  the  bail,  the  obligation  of  the  bond 
being  joint  and  several.  With  respect  to  the  second, 
they  observed  that  the  plaintiff  had  made  his  election 
in  the  first  instance,  by  ruling  the  sheriffs  to  bring  in  the 
body ;  and  that  while  that  rule  was  pending,  he  could 
not  take  an  assignment  of  the  bail  bond.    That  he  could 

(a)  2  Hen.  Bl.  35.— —(6)  Ardt,  ptge  521. 
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1823.        not  avail  himself  of  two  retnedtes  at  the  satne  time,  bat 
Blachfobd    must  await  the  event  of  the  rule  oft  the  sheriff,  before  be 
Hawkik*      proceeded  on  the  bail  bond.    The  rule  was  consequently 
made 

Absolute  (a). 
(«)  See  1  Tidd,  7th  edit.  319.    Pbpic  v.  *>•*,  15  East,  215,  cwrtr* 
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The  plaintiff  Xhis  was  an  action  of  debt,  founded  on  the  statute 
to  issue? writ  2  mid  $  1&&0.  6,  c.  IS,  and  brought  by  the  plaintiff,  as 
SlnSS  m-  rector  of  %'Ay*fllwi in  Sassier,  against  toe  defendant,  for 
ttan  of  debt,  not  setting  out  tithes.  The  declaration  contained  three 
statute  2  and  counts ;  first  for  the  treble  value  of  corn,  grain,  hay,  hops, 
brought  tore-  an<*  beans,  not  8et  out  by  the  defendant ;  secondly,  for 
??f*Jji,e  ^*"  tithes  bargained  and  sold  by  the  plaintiff  to  the  defend- 
titheg;  and  ant;  and  lastly,  on  an  account  stated.  The  defendant 
m^tion,8nCh  having  suffered  judgment  by  default,  a  writ  of  inquiry 
tbetSedrVk>n  was  ^sued  l0  a88689  tne  damages  in  the  corhirion  tonri, 
count  for  treble  and  the  sheriff  returned,  that  the  jury  had  found  under 
connu  for  the  inquisition  taken  thereon,  that  the  plaintiff  had  sus- 
1£l2E$l*  tdined  damages  to  the  sum  of  26/.  4s.  9d.  being  treble 
on  an  account    the  amount  of  the  value  df  the  tithes  of  corn,  grain,  hay, 

stated ;  and  the  °  J 

defendant  guf-    hops,  and  beans,  such  amoont  of  treble   value   being 

b^dllMStrud   !W-  4*.  9rf.,  and  the  sum  of  9/-  being  the  single  amount 

trritoZnd*      dflhe  value  of  the  other  tithes  due  and  payable  to  the 

assessed  the       plaintiff  from  the  defendant  in  the  said  writ  also  named 

plaintiff's  da- 
mages, at  17  L  4*.  (M.  on  the  first  count,  for  the  treble  value,  and  9/.  for  the  single 
value  on  the  other  counts,  tot*  omitted  U  tad  costs,  «he  Court  Ordered  the  feftue* 
of  the  inquisition  to  be  amended,  by  the  insertion  of  nominal  damages  as  to  the  last 
counts,  on  which  costs  dcinctahertto  might  be  added  :— and  ft  seems,  that  the  statute 
8  and  9  Will.  3,  c.  11,  s.  3,  whieh  gives  the  plaintiff  his  costs  in  ail  actions  of 
debt  for  not  setting  forth  tithes,  where  the  damage  found  by  the  jury  should  not  ex- 
ceed twenty  nobles,  is  confined  to  cases  where  a  plaintiff  obtains  judgment  after  plea 
pleaded,  or  demurrer  joined,  and  does  not  apply  to  a  case  where  a  defendant  suf- 
fers judgment  by  default. 
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Mr.  Serjeant  IXfy/ey,  on  a  former  day  in  this  Term,  ia»* 
obtained  a  rule,  calling  on  the  defendant  to  shew1  bause 
why  the  return  of  this  inquisition  should  not  be  amended 
by  the  insertion  of  nominal  danages,  and  why  cfcsts  de 
incremento  should  not  be  added  thereon  by  the  protfcono- 
tary*  be  haying  refused  to  alio*  the  phuto  tiff  any  costs  on 
taxation,  as  the  jury  had  omitted  to  find  any  under  the 
inquisition.  The  learned  Sojeana  relied  on  the  edses'of 
Ward  v.  Siwil(a)t  and  drdemv*  Canneli  (t)»  in  the  former 
of  which,  which  was  an  action  for  a  penalty  on  the  habeas 
corpus  act,  the  jury  having  omitted  to  give  costs,  Which 
they  ought  to  have  done  fa  an  action  where  coats  an  te~: 
coverable  at  law  (and  which  they  clearly  are  in  the  prfesent 
case  under  the  statute  Band 9  WilLS*  c.  11,  8*S,(c)>> 
bvt  found  a  verdict  for  the  penalty  merely,  withotit  da* 
mages  Of  costs:  the  Court  made  a  rale  absolute  fot  the 
prothonotary  to. tax  the  plaintiff  his  costs,  and  that  the 
associate  dhould  ihdortfe  theai  oo  the  pastas ;  acid  ta  the 
late  case  of  Arde*  v*  Gonu*ll4  from  which  it  seems  that 
a  writ  of  itK}iiuy  is  accessary  in  an  action  of  debt  for  use 
and  occupation  after  judgment  by  de&nlt,  before  digu- 
ing final  judgment;  Mr.  Justice  Hotrvyd  expressly  fcald* 
« that  in  actions  on  the  statute  bf  Ed*.  0,  for  not  setting 
out  tithes,  there  must  be  a  writ  of  Inquiry  to  ascertain  the 
value  of  the  tithe."  Here,  therefore,  the  writ  of  inquiry 
was  not  only  properly  aoed  oiifc  by  the  plaintiff,  but  the 
return  to  the  inquisition  may  be  amended  by  the  Court, 

.  {a)  1  Hen.  Bh  UK-  "■  i  i(S)  5  Barn.  &  Aid.  885. 
(«)  Bf  which  U  is  enacted,  that  "  in  all  actioos  of  debt  upon  tin  statute 
for  not  setting  forth  tithes,  wherein  the  single  value  found  by  the  jury  shall 
not  exceed  the  sum  of  twenty  nobles,  the  plaintiff  obtaining  judgment,  or 
any  awardaf  ex4eatien  afl*  pCm  piiaded,  or  dtonmw  Jakud  therein,  shaft 
likewise  secovtr  hie  tostsof  suit)  and  if  the  piamtia shall  beeomenonsoft 
or  suffer  a  discontinuance,  or  a  verdict  shall  pass  against  him,  the  defendant 
shall  recover  his  costs,  and  have  execution  for  the  same  by  capiat  ad  salisfa- 
ckndmm,  fieri  facias,  or  iftfftt" 
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1925.        by  the  insertion  of  nominal  damans  as  prayed  for,  with 
regard  to  the  allowance  of  cost*. 

Mr.  Serjeant  Lawa  now  shewed  cause*  It  is  a  gene- 
ral rale,  that  in.  actions  of  debt,  where  die  defendant 
suffers  judgment  by  flefauk,  the  plaintiff  is  entitled  to 
final  judgment,  without  executing  a  writ  of  inquiry  (<r); 
and  although  Mr.  Justice  Holrofd  has  declared  it  io  be 
necessary  in  a  case  q£  this  description,  yet  there  is  no 
authority  for  that  dicta* ;  nor  does  it  appear  to  be  weH 
founded,  either  in  law  or  on.  principle.  The  only  ob- 
ject of  issuing  a  writ  of  inquiry  is,  to  enable  the  Court  to 
ascertain  the  damages  the  plaintiff  may  have  sustained; 
and  it  is  quite  clear  that,  if  he  consent,  such  damages 
may  be  assessed  without  any  inquiry.  Supposing  it, 
however,  to  have  been  necessary. in  this  ceee,  stitl  it  ap- 
pears that  the  writ  was  issued  in  the  common  hum; 
whereas  with  a  view  to  costs,  it  should  ham  bean  can- 
fined  to  the  amount  of  the  single  value  of  tfebue  only, 
and  for  which  purpose  alone  the  jury  shosdd  have  hem 
summoned,  and  not  to  inquire  the  plaintiff's  damage* 
generally.  If,  therefore,  the  writ  bad  been  peqperiy  is- 
sued in  the  first  instance,  the  inqaistUon- would  have  been 
framed  accordingly.  But  even  if  the  writ  can  be  con- 
sidered .as  sufficient,  the  inquisition  taken  under  it  can- 
not be  upended,  as  the  Court  cannot  grant  any  thing 
beyond  the  finding  of  the  jury,  nor  carry  their  verdict  far- 
ther than  it  has  already  gone;  and  more  particularly  so,  as 
it  was  founded  on  a  wrong  writ  in  the  first  instance.  So 
the  jury  alone  could  find  nominal  damages,  as  it  was 
expressly  within  their  province  to  do  so ;  and  as  the  pro- 
ceedings took  place  before  ibe  sheriff  on  oath,  the  omis- 
sion of  such  damages  and  costs  cannot  be  considered  a 

(•)  See  Tmjhr  w.  Gypr,  14  Eatt,  448. 
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misprision  of  the  cmdcMberiff  or  his  clerk,  or  which  the        1823. 
Court  cair  now  rectify,  as  they  have  no  jurisdiction  to       %JTV^' 
add  any  thing  to  the  express  finding  of  a  jury.    In.  Bar- 
nard y.  Mois(a),  which  waa  an  action  of  debt  for  not 
setting  out  tithes,  and  the  declaration;  contained  a  count 
for  the  single  value,  and  after  a  demurrer  to  the  decla- 
ration, the  parties  submitted  to  arbitration/  and  the  ar- 
bitrator awarded  the  single  value  to  be  less  than  twenty 
nobles  (6/.  ISt.  4d.)  viz*  61.  7s.  &/.,  and  awarded  treble 
that  sum  to  the  plaintiff,  viz.  19/;  <is.6d.,  the  Court  held 
that  the  plaintiff  was  not  entitled  to  costs  on  the  counts 
for  the  penalty,  under  the  statute  8  and  9  Will.  3,  c.  1 1, 
s.  8,  the  value  not  having  been  found  by  a  jury,  but  al- 
lowed him  to  have  them  taxed  on  the  count  for  the  single 
value.     So  bete,  the  defendant  baring  suffered  judgment 
by  default,and  the  damages  having  been  assessed  under  a 
writ  o£  ieqwy,  (even  supposing  it  to  have  been  regularly 
i&an#d,>tbe  plaintiff  ceuld  not  be  entitled  to  costs  under  the 
firsteeuaW  as  they  have  not  been  found  by  a  jury  after  plea 
pleaded  or  demurrer  joined.  Besides,  they  have  not  found 
the  single  value  to  amount  to  less  than  twenty  nobles ;  and 
have  altogether  omitted  to  find  any  costs.  The  case  of  Ward 
v.  Sntll,  is  distinguishable  from  the  present ;  as  there, 
the  jury  ought  to  have  found  costs  ex  officio,  as  the 
penalty  accrued  to  the  party  grieved,  before  action  brought, 
who  having  recovered  a  debt,  was  entitled  to  the  costs 
attending  such  recovery ;  and  the  Court  ordered  the  costs  - 
to  be  taxed,  and  indorsed  on  the  postca,  by  virtue,  of  th^e 
authority  inherent  in  them.  There,  too,  the  plaintiff  was 
entitled  to  damages  for  the  detention  of  the  penalty ; 
whilst  here,  the  writ  was  improperly  executed.    Even 

.  supposing  thp  return  to  the  inquisition  may  be  amended, 
so  aa  to  entitle  the  plaintiff  to  costs  de  incremento,  the 

question  is,  to  what  extent  they  are  to  be  allowed.    It  is 

(a)  1  Hen.  BU.  107. 
VOL.  VII.  '  2  R 
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192s.  qntte  dear  that  he  cannot  be  entitled  to  any  on  the  first 
count  of  the  declaration  under  the  statute  8  and  9  WUL  S, 
c.  1 1,  sec.  3,  as  no  plea  had  been  pleaded,  or  demurrer 
joined,  to  which  cases  alone  that  statute  is  confined.  So 
the  statute  £  and  3  Edw.  6,  c.  13,  created  a  penalty  only, 
and  the  costs  for  subtraction  of  tithes  were  formerly  to  be 
recovered  by  proceeding  in  an  ecclesiastical  court.  The 
statute  of  William^  however,  has  now  settled  as  to  how  far 
a  plaintiff  shall  be  entitled  to  costs,  viz.  where  the  single 
value  found  by  the  jury  should  Aot  exceed  twenty  nobles, 
or  when  the  defendant  should  have  pleaded,  or  joined  ia 
demurrer,  neither  of  which  has  been  done  in  the  present 
instance ;  and  consequently  there  4s  no  ground  whatever 
for  the  plaintiff's  application. 

Mr.  Serjeant  IPOy/ey,  in  support  of  the  rule,  submit- 
ted, in  the  first  place,  that  a  writ  of  inquiry  was  abso- 
lutely necessary ;  and  that  it  had  been  properly  issued  in 
the  common  form.  The  damages  were  laid  in  the  decla- 
ration at  £00/.,  and  die  treble  damages  would  conse- 
quently amount  to  600/.  Whether  a  writ  of  inquiry 
be  necessary  or  not,  depends  on  the  subject  matter,  and 
not  the  form  of  the  action ;  and  it  ought  always  to  issue 
when  the  precise  sum  due  cannot  be  collected  from  the 
declaration,  or  the  amount  of  the  damages  cannot  be 
assessed  by  the  Court.  In  Bruce  v.  Rawlins,  Lord  Chief 
Justice  fVilmot  is  reported  to  have  said,  that(n)  "  a  writ 
of  inquiry  is  an  inquest  of  office,  to  inform  the  con- 
science of  the  Court,  who,  if  they  please,  may  themselves 
assess  the  damages/9  And  in  Holdipp  v,  Otway  (b)9  it 
was  held,  that  upon  a  judgment  in  debt  by  default  or 
confession,  the  Court  might  tax  the  damages  for  the  de- 
tention of  the  debt,  as  well  as  the  costs  of  suit,  if  the 
plaintiff  would  assent  to  it;  but  that  if  the  plaintiff 

(a)  3  Wife. 3*.        "«.(*)  S  Brand.  107. 
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would  not  assent,  he  should  have  a  wril  of  inquiry  if  he  1823. 
would,  but  that  it  was  in  the  election  of  the  plaintiff  and  Bale 
not  of  the  defendant.  That  case  was  recognised  and  n0D|BTT, 
adopted  by  Mr.  Justice  Lawrence  in  Blachmore  v.  Fkmr 
y*g(a)»  where  the  defendant  suffered  judgment  by  de- 
fault in  an  action  of  debt  on  a  judgment ;  that  learned 
Judge  said,  that  "  it  was  in  the  election  of  the  plaintiff 
to  have  a  writ  of  inquiry;99  and  added,  "  that  by  his 
having  sued  out  such  a.  writ,  he  had  made  his  election.'* 
In  the  Year-book  (6),  it  appears  that  an  action  of  debt 
was  brought  for  twenty  quarters  of  wheat,  to  the  value 
of  five  marks,  and  the  plaintiff  prayed  his  damages  to 
be  assessed  by  the  Court ;  but  Bryan  said,  •'  in  this,  case 
it  is  necessary  to  have  a  writ  of  inquiry,  as  thfe  corn 
might  be  of  moire  value  at  the  time  of  the  contract  than 
now ;"  and  it  was  accordingly  adjudged  to  inquire  of  the 
value  of  the  wheat.  Here,  however,  it  has  been  said; 
that  there  is  ne  specific  finding  pf  the  single  value  by  the 
jury ;  but  they  have  expressly  found  that  the  amount  of 
the  treble  value  was  17/.  4*. 9<£,  which,  exvi termini,  must 
include  the  amount  of  the  single  value,  tia.  51. 14$.  1  ld.9 
and  as  such  single  value  must  have  been  determined 
by  them  before  the  treble  was  ascertained,  they  could 
not  have  found  in  more  express  terms  than  they  did ;  and 
it  consequently  falls  within  the  statute  of  Wiltiamt  a* 
being  under  the  sum  of  twenty  nobles.—- With  respept  to 
the  objection,  that  the  plaintiff  could  pot  be  entitled  tq 
costs  under  the  first  count  of  the  declaration,  as  thai 
statute  applies  only  \o  cases  where  judgupnt  i$  obtained 
after  plea  pleaded,  or  demurrer  joined ;  yet  the  meaning 
of  the  statute  must  be  attended  to,  and  it  must  receive  a 
liberal  construction ;  a^d  the  Court  are  Hot  to  be  tie4 
down  by  the  strict  words  of  it,  but  look  at  the  genera] 
intent  of  the  Legislature  when  it  was  framed.    And  iq 

(a)  7  Tern.  Rep.  447.- (*)  11  Hem  7,  5,  b. 

U2 


608 


CASKS  IN  HILARY  TERM, 


1623. 

Balk 

r, 

HODOETTfl. 


Ward  v.  Smell,  Lord  Loughborough  said  (a),  <rthe  statute 
of  GUmc4*ter  is  a  remedial  act,  and  ought  to  have  a  fa- 
vourable interpretation."  If  that  statute  ought  te  be 
construed  liberally,  the  statute  of  William  certainly  re- 
quires a  more  favourable  construction;  as  it  was  not 
only  remedial,  bat  its  express  object  was  to  give  a 
plaintiff  costs  in  a  case  of  this  description,  where  the 
amount  of  tithes  subtracted  might  be  small,  in  order 
that  he  might  not  be  a  loser. by  bringing  the  action;  and 
as  previously  to  that  statute  he  had  no  remedy  to  recover 
such  costs.  Is,  then,  the  plaintiff  entitled  to  coats  ac- 
cording to  the  words  of  the  .statute,  either  in  fact  or  at 
law  ?  At  all  events,  he  ought  to  stand  in  pari  moterid 
with  the  defendant  as  far  as  regards  costs ;  and  with  re- 
spect to  the  latter,  it  is  provided  that  he  ahall  recover 
his  costs,  and  take  out  execution  for  them,  if  the  plain- 
tiff should  suffer  a  discontinuance ;  in  which  case,  the 
probability  is,  that  there  would  be  no  plea  or  demurrer. 
A  fortiori  therefore,  the  defendant  would  be  bound  to 
pay  costs  to  the  plaintiff  when  he  suffers- judgment  by 
default,  as  he  thereby  confesses  his  liability  to  pay,  and 
that  he  has  no  defence  to  the  action**— With  respect  to 
the  objection,  that  as  the  finding  of  the  jury  has  been 
imperfect  with  respect  to  the  costs,  all  the  authorities 
and  text  writers  concur  in  stating,  that  it  is  the  peculiar 
province  of  the  Court  to  assess  them,  and  not  of  the  jury. 
In  Blackst  one's  Cornmentarie$(b)  it  is  said,  that  "although 
the  common  law  did  not  allow  any  costs,  yet  they  were 
in  reality  always  considered,  and  included  in  the  quan- 
tum of  damages  in  such  actions  where  damages  were 
given ;  and  that  even  now,,  costs  for  the  plaintiff  are 
always  entered  on  the  roll  as  increase  of  damages  by  the 
Court."  So  in  Gilbert's  History  of  the  Common  Pleas, 
it  appears  (c),  that  Justices  in  eyre  were  wont,  before  the 
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(ft)  ¥01.3,399.. 


(c)  266. 


HODQETTt. 


IN  THE  THIRD  AND  FOURTH  TEARS  OF  GEO.  IV.  .609 

statute  of  Gloucester j  to  give  the  plaintiff  costs  in  the  1023. 
gross,  and  unblended  with  the  damage*,  Which  prevailed  bale* 
till  the,  introduction  of  Jastices  at  nisi  prim  and  as- 
size, that  there. might  be  the  same  uniform  law;  then 
it  became  necessary  that*  costs,  should  be  taxed  by 
the  Qourt  above,  and  not  at  the  assizes."  And  in  Bacon9 $ 
Abridgment,  after  citing  the  statute,  of  Gloucester,  it  is 
said  (a),  "  This  was  the  original  of  costs  de  incremenio ; 
for  when  the  damages  were  found  by  the  Jury,  the  judges 
held  themselves  obliged  to  tax  the  moderate  fees  of 
counsel  apd  attornies  that  attended  the  cause.'1  In 
Greene  v.  Cole(b)  it  is  said,  that  "if  a  jury  give  costs 
where  none  are  recoverable,  the  Court  ex  officio  ought  to 
give  judgment,  nullo  habito  respectu  to  such  costs,  when  it 
appears  judicially  I  hat  the  plaintiff  is  not  entitled  to 
them/9  And  in  Hvllock  on  Costs  (c)  it  is  laid  down  as  a 
rule,  that  "  the  jury  ought,  ex  officio,  to  give  costs  in 
an  action  in  which  costs  are  recoverable  by  law ;  but  that 
if  they  omit  or  refuse  to  do  so,  the  Court  will,  on  motion, 
order  costs  to.  be  taxed,  and  indorsed  on  the  pottea" 
The  case  of  Ward  v.  Snell  is  a  direct  authority  in 
support  of  that  position.  Here,  therefore,  the  defendant 
having  allowed  judgment  to  go  by  default,  has  admitted 
the  whole  of  the  plaintifPs  cause  of  action ;  and  as  the 
jury  have  found  the  value  of  the  single  tithes  by  having 
ascertained  the  amount  of  the  treble,  the  plaintiff  is  en- 
titled to  his.  costs  under  the  first  count  of  the  declaration, 
and  the  Court,  will  order  them  to  be  allowed  and  taxed 
as  a  matter  of  course. 

Lord  Chief  Justice  Dallas.— Whether  a  writ  of  in- 
quiry was  necessary  or  not  in  this  case;  it  was'clearly 
at  the  option  of  the  plaintiff  to  cause  it  to  be  issued  or 
not.    There  can  be  no  doubt  but  that  the  jury  have  suf- 

(«)  Baf .  Abr.  tit.  Costs,  A. (b)  2  Stand.  257. (c)  Vol.  2, 651. 
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1823.  ficiently  found  the  single  value  of  the  tithes,  by  the  ex* 
^bZ*  P^w  terms  of  their  verdict,  by  hating  ascertained  the 
HooJjsm  amount  °^  tbe  tfeble  co*te  *  art<*  there,  can  be  as  little 
doubt,  supposing  the  plaintiff  to  be  entitled  to  costs, 
that  if  the  jury  ossit  orrfcfuse  to  find  them*  when  it  is 
their  duty  to  do  so,  the  Court  toay  order  them  to  b* 
taxed  and  indorsed  on  the  pottta :  ahd  the  case  of  W*rd 
v.  Sue/2  k  an  express  authority  as  to  thia  point— The 
only  remaining  Question  for  consideration,  then  is,  as  id 
the  construtttoh  to  be  put  on  the  terms  and  language  of 
the  third  Section  of  the  statute  8  and  9  WM.  3,  c.  11 ; 
what  the  legislature  have  them  said,  and  the  operation 
they  intended  it  to  have  with  respect  to  costs.  We  an 
not  to  look  at  the  sense  of  the  proviso  or  enactment; 
for  if  it  be  couched  in  plain  terns*  and  famishes  a  direct 
and  clear  mle  under  which  the  Court  can  act,  it  is  im- 
material to  consider  as  to  this  reason  of  the  thing,  except 
with  a  view  to  legislative  conection.  The  words  of  the 
statute  are,  that  "  in  all.  actions  of  debt  upon  the  sta- 
tute for  not  setting  forth  tithes^  wherein  the  single  value 
or  damage  found  by  the  jury  shall  not  exceed  the  sum  of 
twenty  nobles,  the  plaintiff  obtaining  judgment,  or  any 
*ward  of  execution  after  plea  pleaded,  or  demurer  joined 
therein,  shall  likewise  recover  his  costs  of  suit."-— A 
plaintiff  not  being  previously  entitled  to  casta  at  the 
common  law,  that,  statute  was  passed  for  the  express 
purpose  of  enabling  htm  to  recover  them  in  a  Case  of 
this  description ;  and  the  only  question  is,  whether  that 
provision  applies  to  any  other  cause  than  a  judgment  or 
execution  after  plea  pleaded,  or  demurrer  joined,  it  is 
quite  clear,  that  this  is  neither  the  one  nor  the  other,  as 
the  defendant  suffered  judgpient  to  go  by  default.  It 
has  been  said,  however,  and  perhaps  justly,  that  if  the 
legislature  intended  that  the  plaintiff  should  recover 
costs  from  the  defendant,  if  he  resisted  the  demand,  on 
the  supposition  that  he  had  a  good  defence  either  in  fact 
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6r  ia  law,  in  wbieh  cases  be  alight  have  pleaded  or  de- 
murred ;  a  fortiori*  he  ought  to  pay  such  costs  where  he 
bdmits  himself  to  be  clearly  ia  the  wrong,  by  suffering 
judgment  by  default.  And  this  argument  might  have 
great  weight,  if  the  statute  had  not  laid  down  a  clear 
tale,  or  there  was  any  ambiguity  in  the  Words  of  it;  but 
if  it  be  clear  and  express  in  terms,  such  reasoning  ought 
not  to  prevail*  Still,  however,  on  the  other  hand,  it 
may  be  said,  that  a  defendant  who  resists  in  aucb  a  ease, 
without  a  sufficient  reason*  ocsaaiona  considerable  ex- 
pense to  the  plaintiff;  but  by  his  allowing  jadgnmot  to  go 
by  default,  lie  relieves  the  latter  from  the  greater  part  of 
his  difficulty,  as  well  as  the  expense  or  delay  attendant 
on  a  trial  or  demurrer.  This  line  of  reasoning  might 
have  beta  adapted  by  the  Legislator*  when  the  statute 
was  passed,  and  which  might  have  induced  them  to 
make  the  distinction  in  this  respect.  The  present  ques* 
fcion,  however,  resolves  itself  into  another  point,  inde<- 
fiendently  of  the  ttatule,  tt's*  whether  the  Court  can,  an* 
der  the  circumstance*,  order  nominal  damages  to  be 
inserted  in  the  fetum  of  the  inquisition*  so  as  to  allow 
the  plaintiff  costs  of  increase.  And  it  is  quite  clear,  that 
where  a  party  is  lawfully  entitled  to  costs,  and  which 
have  been  omitted  to  be  found  by  the  jury,  we  are  autho- 
rised in  so  doing*  It  is»  therefore)  unnecessary  to  decide 
whether  the  plaintiff  was  entitled  to  them  under  the  statute 
ot  not*  as  it  will  answer  his  purpose  to  allow  the  amend- 
ment as  prayed  for,  without  reference  to  the  first  count, 
as  by  allowing  the  amendment  as  prayed  for,  costs  de  in' 
•cremento  may  be  taxed,  as  being  applicable  to  the  two 
Jast  4oMts<of  the  declaration. 


Bals 


Mr.  Justice  Park.— I  am  of  the  same  opinion.  1  had 
at  first  entertained  a  doubt  whether  the  Court  could  sup- 
ply the  omission  of  the  jury  to  find  costs  on  the  inquisi- 
tion ;  but  the  case  of  Ward  v.  Sntll  is  decisive  to  shew 
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182S.  that  we  may  do  so;  for  if  the  jury  even  refute  to  find 
bale  costs,  we  may,  where  the  plaintiff  is  entitled  to  them, 
HoDorrrt.  olt*er  9ac'1  aa  entr7  to  ^  nwde  on  the  po$iea9  as  is  usual 
to  authorise  the  allowance  of  costs.  The  main  question, 
however,  is,  whether  the  plaintiff  is  entitled  to  costs  on 
the  first  count  of  the  declaration,  under  the  statute  8  and 
9  William  3,  c.  11,  «.  S;  and  I  am  strongly  iochoed 
to  think,  that  under  the  circumstances  of  this  case,  he  is 
not..  At  the  common  law,  it  is  quite  clear  that  the 
plaintiff  was  not  entitled  to  costs  in  an  .action  for  the 
treble  value  of  tithes;  nor  did  it  fall  within  the  statute 
of  Gloucester.  To  remedy  this  hardship,  the  statute  of 
Williani  was  passed,  by  which  the  Legislature  conferred 
the  right,  when  the  plaintiff  obtained  judgment  after  plea 
'  pleaded,  or  demurrer  joined,  in  all  cases  where  the  single 
value  or  damage  found  by  the  jury  should  not  exceed 
twenty  nobles.  But  the  statute  is  altogether  silent  as  to 
the  case  of  a  judgment  by  default.  Is  it  to  be  supposed 
that  the  Legislature  did  not  know  the  distinction  be- 
tween a  judgment  by  default,  and  a  judgment  after  w 
diet  or  demurrer;  and  more  particularly  so,  when  die 
costs  were  the  immediate  object  of  their  inquiry. ?  The 
costs  attending  a  writ  of  inquiry  are  by  no  means  so  ex* 
pensive  as  those  where  a  cause  is  taken  down  to  trial,  or 
the  pleadings  are  drawn  but  at  length,  before  the  case  is 
'  ripe  for  argument.  The  statute,  therefore,  appears  to 
me  to  be  confined  to  cases  where  the  party  has  pleaded 
or  demurred ;  and  that  it  is  not  to  be  rendered  inopera- 
tive by  the  omission  of  other  words. 

Mr.  Justice  Bur*ough«— I  am  inclined  to  think  that 
the  Legislature  might  have  taken  it  for  granted,  that  the 
plaintiff  was  entitled  to  costs  where  the  defendant  suf- 
fered judgment  by  default,  and  that  they  would  follow 
as  a  matter  of  course/  I  should,  therefore,  wish  to  see 
whether  there  have  been  any  decisions  On  this  statute, 
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before  I  give  an  opinion  on  this  point*  Bat  that  is  im- 
material ;  as,  even  if  the  jury  had  found  eosts,  it  would 
have  been  mere  matter  of  form  ;  and  the  Court  are  em* 
powered  to  order  an  entry  to  be  made  on  the  postea  to 
authorise  their  allowance  in  all  cases  where  the  plaintiff 
is  entitled  to  them  by  law,  or  where  the  jury  ought,  ex 
officio  to  find  them.  The  rale,  therefore,  for  the  inser- 
tion of  nominal  damages  on  the  .return  of  the  inquisition 
as  to  the  last  counts  of  the  declaration,  on  which  costs 
de  incrantnto  may  be  added,  must  be  made 


ISO. 

Balb 

% 

HOMUBVZS. 


Absolute  (a). 

(«)  Set  BrW  ▼.  NetU>  1  Chit.  Rep.  627.    Dmm  r.  Ova?,  «*«,  p.  137. 


Coub  v.  Bbaub. 

Mb.  Serjeant  Peake,  on  a  former  day  in. this  Term,  oh* 
tained  a  role,  calling  on  the  plaintiff  to  shew  cause 
why  all  further  proceedings  in  this  action  should  not  be 
stayed  until  the  plaintiff  gave  security  for  costs,  to  be 
approved  of  by  one  of  the  Prjrthonotaries.  He  founded 
his  motion  on  an  affidavit  pf  the  defendant,  which  stated, 
that  he  had  lately  been  informed,  and  which  information 
he  verily  believed  to  be  true,  that  the  plaintiff  had  pro- 
cured himself  a  situation  in  the  island  of  Jamaica ;  and 
that  he  had  quitted  this  country  for  the  purpose  of  resid- 
ing at  that  island,  and  that  he  did  not  intend  to  return. 

Mr.  Serjeant  Pell  now  shewed  cause,  on  an  affidavit 
of  the  plaintiff's  brother ;  which  stated,  that  before  and 
since  the  commencement  of  this  action,  he  and  the  plain- 
tiff resided  together  in  the  same  house ;  that  to  the  best  of 
the  deponent's  knowledge  and  belief,  no  permanent  or  other 
situation  had  Been  obtained  by  the  plaintiff  at  Jamaica,  or 


Wednesday, 
Feb.  13th. 

Where  a  plain* 
tiff,  (a  native  of 
thb  country,) 
quits  It  for  a 


raryi 
abroad,  the 
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an  application 
for  this  purpose 


purpose 
be  sop* 


ported  on  a 
mere  affidavit 
ofotfllf/'thatit 
was  the  inten- . 
Uon  of  the 
plaintiff  to  re- 
tide  perma- 
nently abroad* 
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im        pr^mbed  bim }  bui  that  hfe  merely  went  there,  ftccom- 
^Jjjf       panied  by  a  friend,  to  tee  if  he  should  like  the  climate ; 
«•  and  that  ia  the  deponent's  judgment,  the  plaintiff's  ab- 

sence from  home  and  this  country,  was  merely  temporary, 
and  not  of  a  permanent  mature;  and  that  at  the  time  of 
quitting  England  he  was  in  good  and  solvent  circum- 
stances, and  did  not  go  abroad  to  avoid  this  or  any  other 
action  or  suit,  or  the  payment  of  his  debts«r~This,  the 
learned  Serjeant  submitted)  was  a  complete  answer  to 
the  application ;  and  mors  particularly  so,  a*  the  defend- 
ant  had  merely  sworn  that  he  had  been  informed,  and 
Mievtd  that  the  plaintiff  had  gone  to  Jamaica  for  the 
purpose  of  residing  there. 

The  Court  were  of  this  opinion ;  and  Lord  Chief  Jus- 
tice Dallas  observed,  that  it  was  incumbent  t>n  a  de- 
fendant to  make  out  a  clear  case  of  permanent  residence 
abroad,  either  actual  or  intended,  to  entitle  him  to  call 
oft  the  plaintiff  to  give  security  for  cost! ;  and  that  aa 
affidavit,  founded  on  a  mere  belief,  wis  not  sufficient  for 
tiiis  purpose* 

Rule  discharged  (a). 

{*)  See  Anonymous,  2  Chit.  152. 


\v«ditt«ty,  Holding  *.  fans*  and  two  other*  (ft). 

Yet).  12th. 

where,  on*      Ma%  Serjeuut  PM9  on  a  former  day  in  this  Term,  ob* 
btnkrt^'tnft  lctined  &  rale>  cal,iog  on  the  defendants  to  shew  cause 

sued  out  atfainst 

the  plaintiff,  he  brought  an  action  of  trespass  against  the  commissioners  for  Jalse 
Imprisonment,  and  was  nonsuited,  and  they  entered  *»  judgment  accordingly,  and 
the  commission  was  afterward*  superseded,  on  which  another  was  sued  out,  founded 
on  the  same  act  of  bankruptcy  as  the  first,  snder  which  the  plaintiff  obtained  Ms 
certificate,  and  the  defendants  afterwards  charged  him  in  execution  for  the  coats  of 
the  nonsuits  Held,  that  he  was  entitled  to  be  discharged  out  of  custody,  as  such 
costs  were  proreable  sodas  the  second  commission. 

(*)  8ee  D**e*r.  I**/*?*  I  Bam.  &  Cres.  163.    S.  C.  2  Dow.  *  Ryt  3*t. 


IMFK* 
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Why  the  plaintiff  should  not  be  discharged  dot  of  cut  tody  1683. 
in  this  suit,  on  the  gfoond  that  be  had  become  bankrupt  fc©u>iN« 
and  obtained  his  certificate.  He  founded  his  motion  on 
an  affidavit,  which  stated  that  the  plaintiff  having  com* 
milted  an  act  t>f  bankruptcy  by  lying  two  months  in  pri- 
son, a  commission  of  bankruptcy  was  issued  against  him 
on  th*  £lst  Aprtl,  1831)  which  was  superseded  on  the  ad 
Aug*$t  following.  That  on  the  7th  of  that  month*  aa* 
other  commission  was  sited  but  against  him,  Founded  on 
the  same  act  of  bankruptcy-,  and  under  Which  He  bad 
obtained  hit  toertifieate*  That  the  (MaiaUff .  had  brought 
an  action  against  the  defendants*  as  commissiontess  of 
bankrupt,  for  an  alleged  false  imprisonment  under  the 
first  commission,  Which  was  tried  in  Trinity  Term,  1821> 
when  he  was  nonsuited,  as  St  appeared  that  he  had  not 
given  satisfactory  answers  to  certain  questions  put  td 
him  by  the  defendants  when  he  was  under  examination 
before  them  j  in  consequence,  of  which  they  committed 
him  to  Newgate,  by  virtue  of  their  authority  as  such 
commissioners.  That  costs  having  been  taxed,  they 
caused  judgment  of  nonsuit  to  be  entered  up  against  him 
in  July  following,  and  in  Januery  18M,  charged  him  in 
execution  on  the  judgment  for  such  costs. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  submit- 
ted, that  the  plaintiff  could  not  be  entitled  to  his  dis* 
charge,  unless  the  costs  for  which  he  was  taken  in  exe- 
cution qould  have  been  proveable  as  a  debt  under  the 
second  commission,  and  under  which  he  had  obtained 
his  certificate.  Here,  the  defendants*  debt  arose  not  only 
after  the  act  of  bankruptcy  on  which  that  commission 
was  sued  out,  but  subsequently  to  the  issuing  of  the  first 
commission  against  the  plaintiff,  and  under  which  the 
defendants  acted  as  commissioners ;  and  they  mast,  con- 
sequently, have  had  notice  of  an  act  of  bankruptcy 
previously  to  their  debt  having  accrued.   Although  since 


fmr. 
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1*23.  the  statute  46  Geo.  3,  c.  135,  sec.  3(a),  it  is  ndt  material 
HoTSI^  if  the  debt  is  contracted  after  the  act  of  bankruptcy ;  yet 
it  must  be  contracted  before  the  commission,  and  without 
notice  of  a  prior  act  of  bankruptcy*  But  as.  this  was  an 
involuntary  debt  upon  a  judgment  8gain*t  the  plain- 
tiff, be  cannot  be  said  to  have  Contracted  it;  and  as 
both  commissions  issued  against  the  plaintiff  were  found- 
ed on  the  same  act  of  bankruptcy,  the  costs  could  not 
be  prdveable  under  the  last;  as  such  act  of  bankruptcy 
took  place  previously  to  the  action  brought  by  the  plain- 
tiff against  the  defendants,  and  for  the  costs  of  which  be 
was  now  charged  in  execution  at  their  suit,  and  of  which 
they  must  have  had  notice*  '  *    ' 

Mr.  Serjeant  Peit,  in  support  of  the  rule,  was  stopped 

The  Court,  who  observed  that  the  usual  form  of  a  cre- 
ditor's deposition  on  proving  a  debt  was.  that  the  debt 
was  due  and  owing  before  the  date  of  the  commission, 
(which  was  the  fact  in  this  case,  the  first  having  been 
superseded,  and  the  judgment  of  nonsuit  having  been 
entered  up  before  the  second  was  issued,)  and  that  it  was 
unnecessary  for  him  to  state  that  he  had  no  notice  of  a 
prior  act  of  bankruptcy.  -  Here,  however,  the  costs,  for 
the  amount  of  which  the  plaintiff  was  charged  in  exe- 
cution, may  be  considered  as  part  of  the  original  debt, 


<  («)  By  which  it  is  enacted,  that  «  b  «ilc«mof  ccaunieskmiofbMikrapt 
thereafter  to  be  issued,  every  penon  with  whom  the  bankrupt  than  have 
rally  and  ftons/eV  contracted  any  debt  before  the  date  aiid  suing  forth  of  suck 
commission,  which,  If  contracted  before  any  act  of  bankruptcy  committed, 
might  hare  been  proved  under  such  ccraunietkMi,  sjiaH,  notwithstanding  any 
prior  act  of  bankruptcy  may  have  been  committed  by  the  bankrupt,  be  ad* 
mitted  to  prove  such  debt,  and  to  be  a  creditor  under  suck  communion,  to  all 
intents,  and  in  like  manner,  at  If  no  suck  prior  act  of  bankruptcy  had  bees 
committed  by  such  bankrupt,  provided  such  creditor  had  not,  at  the  time  of 
such  debt  being  contracted,  any  notice  of  any  prior  act  of  bankruptcy  by  suck 
bankrupt  committaL"  • 
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Red  referable  to  the  action  brought  by  the  plaintiff 
against  the  defendants,  and  nnder  which  they  had  ob- 
tained judgment  of  nonsuit'  before  the  commission  waa 
sued  out,  under  which  he  obtained  his  certificate.  These 
costs  were,  therefore,  clearly  proveable  under  it;  and 
this  rale  must  consequently  be  made 
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1833. 


Absolute,  but  without  costs  (a). 

(«)  See  Em  parte  CkerU*,  l*Vee.256.     S.C.  W  feast,  197.    W*ts  v. 
Hmrt,  1  Bo».  &  PuK  134. 


Manning  v.  Cox  and  others. 


Wednesday, 
Feb.  I2th. 


Mr.  Serjeant  Hullock,  on  a  former  day  in  this  Term,  £*£^Tbr 
obtained  a  rule,  calling  on  the  defendants  to  shew  cause  * trustee  in 

-        ,  Q  fraud  of  his 

why  the  plea  of  release,  pleaded  by  them  in  this  cause,  trust,  broid. 

should  not  be  set  aside,  and  the  release  of  the  20th  March,  fy^'£££T 

1821,  on  which  the  plea  was  founded,  delivered  up  to  be  ^SJ?*11^- 

cancelled,  on  the  ground  that  it  had  been  obtained  by  misestoatros- 

fraqcL— He  founded  his  motion  on  an  affidavit,  which  the* rents  for 

stated  that  this  was  an  action  of  covenant  brought  in  the  [j£  JjSdren  f 

name  of  the  plaintiff,  against  the  defendants,  for  arrears  and  gave  Um 

nower  to  demise 
of  rent,  and  not  repairing  certain  premises  in  the  Kent  the  same  for  a 

Road,  in  the  county  of  Surrey,  and  which,  in  1800,  had  J^;]^* 

been  let  on  lease  by  Mr.  Driver,  to  one  Gordon,  for  the  celTed  *■  JS J 

rents,  but  cud 
term  of  ninety-four  years*  at  the  yearly  rent  of  35/.  That  not  apply  them 

in  1804,  Gordon  made  his  will,  and  bequeathed  his  in-  of  thetrast^on 

terest  in  the  premises  to  the  plaintiff,  in  trust,  to  receive  jJS**0^ 

the  rents  for  the  benefit  of  the  testator's  children,  with  againsgrfm  at 

the  suit  of  one 
of  the  parties  beneficially  interested  under  the  will,  and  a  recetrer  was  appointed, 
who  sued  the  lessees  in  the  name  of  the  trustee  for  non-payment  of  rent,  and  they 
pleaded  a  release  executed  to  them  by  the  trustee  pending  the  sufr;  the  Court  or- 
dered the  plea  to  be  set  aside,  and  the  release  to  be  delivered  up  to  be  cancelled* 
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1033.  with  power,  before  his  eldest  son  should  attain  the  age  of 
twenty-four,  to  demise  and  lease  the  same  by  indenture, 
for  any  term  he  sboald  think  proper.  On  the  death  of 
the  testator  in  1806,  the  plaintiff  proved  his  will;  and  by 
an  indenture,  dated  the  $dth  March,  1809,  and  made  be- 
tween himself,  astrutfee,  of  the  one  part,  and  the  defend- 
ants of  the  other,  he  demised  part  of  the  premises  com- 
prised in  the  will  to  them  for  the  term  of  twenty-one 
years,  they  covenanting  to  pay  the  rent  to  him  and  keep 
the  premises  in  repair ;  and  they  took  possession  accord- 
ingly, and  continued  to  occupy  them  until  1815,  when, 
with  the  plaintiffs  approval,  they  were  assigned  to  one 
Dixon,  and  afterwards,  viz.  in  1818,  by  him  to  Leigh. 
In  the  month  of  April  in  that  year,  the  plaintiff  having 
received  the  rents  from  Lady-jay,  1809*  and  not  applied 
them  to  the  purposes  of  the  trust,  one  of  %  he  infants  be- 
neficially interested  under  the  will,  filed  a  bill  in  Chan- 
cery by  his  next  friend  against  the  plaintiff,  for  an  ac- 
count of  the  rents  and  profits;  and  prayed  that  he 
might  be  restrained  by  injunctipn  from  receiving  them 
thereafter.  The  plaintiff,  in  answer,  admitted  that  he 
had  received  60Q/.  on  account  of  the  trust :  but  he  after- 
wards absconded,  and  has  not  since  been  beard  of.  That 
a  receiver  was  consequently  appointed,  and  that  Leigh 
having  left  the  premises  in  a  bad  state  of  repair,  and 
rent  being  in  arrear,  he  gave  the  defendants  notice  to 
pay  the  rent  and  do  the  repairs,  pursuant  to  the  terms 
pf  the  lease  granted  to  them  by  the  plaintiff,  and  on  their 
refuwl  to  do  so,  be  commenced  the  present  action  against 
them  in  the  name  of  the  plaintiff,  to  which  they  had 
pleaded  the  release  in  question.-— Under  these  circum- 
stances, the  learped  Serjeant  submitted,  that  it  must  be 
set  aside ;  and  more  particularly  so,  as  it  was  not  con* 
temporaneous  with  the  assignment  made  by  them  to 
Dixon,  af  it  was  not  dated  until  March,  1821,  and  con- 
sequently that  it  had  been  executed  with  a  view  to  fraud; 
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and  be  relied  on  the  case  of  Payne  v.  Rogers  (a),  where  it        jaa& 
was  held,  that  if  a  defendapt,  who  is  sued  by  a  landlord      tyj^N* 
in  the  name  of  his  tenant,  procure  a  release  from  the  no-        J^ 
minal  plaintiff,  the  Court  would  order  such  release  to  be 
delivered  up,  and  permit  the  landlord  to  proceed  in  the 
action.    He  also  cited  the  cases  of  Legk  v,  Legh(b),  and 
Innell  v.  Ntwman(c)>  to  shew  that  where  a  release  was 
obtained  by  fraud,  or  against  good  faith,  or  given  by  a 
nominal  plaintiff,  the  Court  would  order  it  to  be  can-* 
celled,  and  set  aside  a  plea  which  was  founded  on  such 
an  instrument, 

Mr.  Serjeant  Pell  now  shewed  cause,  on  affidavits 
which  stated,  that  the  present  action  was  not  commenced 
against  the  defendants  until  the  month  of  July  last. 
That  they  took  possession  under  the  lease  granted  to 
them  by  the  plaintiff  Maturing,  shortly  after  it  was  exe-* 
cuted,  and  continued  to  occupy  under  it  until  1815, 
when  they  entered  into  a  treaty  with  Dixon  to  assign  all 
their  interest  to  him  for  the  sum  of  50/.,  which  was  ac- 
cordingly paid  them!  and  that  fifantting  assented  to  the 
assignment ;  and  that  in  January,  1S16,  he  offered  to 
give  them  a  release,  although  it  was  pot  actually  exe-* 
cuted  by  him  till  March,  1821.  Under  these  circum- 
stances, the  learned  Serjeant  insisted,  that  as  the  release 
was  executed  more  than  a  year  before  the  commencement 
of  the  present  action,  it  cannot  be  presumed  that  it  wan 
intended  to  operate  as  a  fraud  upon  the  trust ;  and  more 
especially  so,  as  the  defendants  knew  nothing  of  Man* 
ning  but  in  the  character  of  landlord,  Even  supposing 
there  were  fraud,  the  receiver,  as  the  real  plaintiff,  should 
either  have  replied  that  the  release  was  fraudulently  ob- 
tained, as  in  the  case  of  Craib  ▼.  UAeth{d),  or  institute 

(4)  1  Bong.  407.- (»)  1  Bot.  &  Pol.  447.— .(c)  4  fern.  *  Aid.  4*9, 
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1823.        ed  proceedings  in  a  court  of  equity,  where  the  whole  of 
l^£^      the  transaction  might  be  enquired  into  and  investigated. 
«•  This  case  is  distinguishable  from  that  of  Payne  v,  Rogern 

as  there  the  party  who  gave  the  release  was  the  tenant, 
and  thcL  Court  permitted  the  landlord  to  proceed  in  the 
cause  in  his  name.  Here,  however,  the  plaintiff  was  the 
original  lessor  of  the  defendants ;  and  for  any  thing  that 
appears  to  the  cotitrary,  they  might  have  supposed  that 
he  had  an  absolute  interest  in  the  premises  in  liis  own 
right;  and  more  particularly  so,  as  he  afterwards  per- 
mitted them  to  assign  to  Dixon  for  a  valuable  considera- 
tion. 

Mr.  Serjeant  Hullock,  in  support  of  the  rule,  contended 
that  as  all  the  trusts  and  interests  of  the?  parties 'were  re- 
cited in  the  lease,  the  defendants  must  havet'kbowniv 
what  situation  the  plaintiff  Manning  iko%A%*\8&m<nt 
particularly  so,  as  he  was  described  therein  as  a  trustee, 
and  the  defendants  covenanted  with  him  as  such. 

Lord  Chief  Justice  Dallas.— It  is  quite  clear,  that  the 
plaintiff  Manning  could  not  execute  the  release,  without 
being  guilty  of  a  breach  of  trust.  At  all  events,  it  was 
granted,  by  him  to  the  defendants  in  fraud  of  the  trui 
reposed. in  him,  and  if  it  were  allowed  to  stand,  w^ouD 
operate  to  destroy  the  interests  of  the  testator's  children^ 
for  whom  Manning  was  appointed  trustee  under  the  will. 
I  am,  therefore,  of  opinion,  that  on  this  ground  aloru^ 
this  rule  must  be  made  absolute. 


Mr.  Justice  Park.— The  cases  of  Paynev.ltoginrm 
Inne/l  v.  Newman,  are  extremely  strong  to  shewjljbt  on* 
der  the  circumstances,  the  Court  is  fully,  warranted  in 
granting  this  application.  «*<** 

Mr.  Justice  Burroughs— It  appesjs,  ttat  ift3$Q»  pro- 
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ceedtagsin  Chancery  were  instituted  against  the  plaintiff, 
at  the  sriit  of  one  of  the  parties  beneficially  interested  under 
the  will,  and  the  release  seems  to  have  been  executed 
io  March,  1831.  It  was  consequently  given .  pending 
that  suit,  which  does  not  even  now  appear  to  be  deter- 
mined; and  that  instrument  is  now. pleaded  by  the  de- 
fendants for  the  purpose  of  destroying  the  interest  of 
the  testator's  children,  for  whom  the  plaintiff  was  ap- 
pointed trustee.  He  must  have  given  it  in  that  cha- 
racter, and  in  direct  breach  of  the  trust  reposed  in 
hup.  It  is,  therefore,  so  far  fraudulent,  that  the  defend- 
ants ought  not  to  be  allowed  to  avail  themselves  of  it  in 
this  action.  There  can  be  no  doubt  that  the  Court  has 
not  only  an  equitable  jurisdiction,  butlbey  may  exercise 
tktit discretion  in  a  cate  of  this  nature;  and  it  would  be 
too  much  to  allow  the  release  to  stand,  or  compel  the 
patties  to  reply  that  it  was  obtained  per  fraudem. 


1823. 

Manning 

v. 

Cox. 


Rule  absolute. 


Carroll  v.  Sir  George  Goold,  Bart. 


Wednesday, 
Feb.  12th. 


Mr.  Serjeant  Lens,  on  a  former  day  in  this  Term,  ob-  Where,  upon 

taioed  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why  fftJ5£^  the™ 

the  writ  of  execution  issued  against  the  defendant  in  ?Sued1t  mT 

this  cause,  should  not  be  set  aside,  upon  payment  of  the  between  the 

__  srreutor  end 

balance  due  to  the  plaintiff,  together  with  the  costs,  grantee  was  ap- 

officers'  fees,  and  other  incidental  expenses  Jnd'receJrer'of 


em  such  balance  only.— He  founded  his  motion  on  an  j^g**?*^ 


^  r  on  which  it  was  charged,  and  afterwards  adranced  money  to  the  grantee  out 
offals  own  fuiids,  in  anticipation  of  the  receipt  of  the  arrears  from  sueh  estate,  and  de- 
nied tha  grantee  with  the  usual  commission  charged  by  him  on  annuity  nay* 
ments ;-  Held,  that  upon  the  eventual  failure  ofthe  securities  and  insolvency  of  the 

«,  the  agent  co«ld  not  treat  such  an  advaoce as  a  mere  loan;  but  that  it  must 
n  as  a  payment  made  to  the  grantee  in  liquidation  of  the  arrears  of  the  an- 
m%;  and  that  the  latter  could  only  iesue  execution  ejalnst  the  grantor  lor  the 
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1833.  affidavit  of  the  defendant,  wbfeh,  in  substance  stated, 
Carroll  that  by  an  indenture  of  fiVe  parts,  bearing  date  the  «6th 
Goold.  JulV>  l91  !>  OTd  ma<,e  hetweett  *e  defendant  of  the  first 
part;  the  plaintiff,  of  tbe  second;  the  several  persons 
whose  names  wcrt  set  forth  in  the  schedule  to  tbe  said 
indenture,  of  tfce  third  \'  Edward  Howard,  of  the  fourth ; 
and  James  GtBbn,  of  the  fifth:  the  defendant,  in  eoasi- 
deradon  of  £,450/.  in  the  indenture  stated  to  be  paid  to 
him  by  the  plaintiff,  granted  to  the  latter  o»  behalf  of 
himself,  and  as  trustee  for  the  said  several  other  persons 
of  the  third  part,  an  atmtrity  of  850/.  BngtUh  money >  for 
the  life  of  the  defendant,  charged  upon  hie  estates  w 
Ireland,  tfhich  were,  by  the  said  indenture,  assigned  to 
Howard  for  a  term  tit  years,  the  better  to  secure  the  an- 
nuity ;  and  Gibbs  was  appointed  the  receiver  of  the  rents 
of  the  said  estates.  That  in  order  the  further  to  secure 
the  annuity,  the  defendant,  on  the  said  26th  July,  exe- 
cuted and  gave  to  the  plaintiff  a  warrant  of  attorney  to 
confess  a  judgrirent  against  the  defendant,  at  the  suit  of 
the  plaintiff,  m  an  action  of  debt  for  4,900/.  upon  which 
judgment  was  accordingly  entered  up  in  Hilary  Term, 
.  ,  1812.  That  in  1818,  Gibbs,  as  such  receiver,  entered 
into  the  receipt  of  the  rents  of  the  defendant's  estates  in 
Ireland,  either  by  himself  or  his  partner  Howard,  or  J>y 
their  agents,  and  that  they  so  contiuued  in  the  receipt 
thereof,  until  they  became  bankrupts,  in  February,  1821. 
That  the  defendant,  on  the  27th  Nov,  last,  was  taken  in 
execution  on  the  said  judgment  at  the  suit  of  the  plain- 
tiff, under  a  writ  of  ca.  sa.  issued  out  of  this  Court,  in- 
dorsed to  levy  1,847/.  10s.  8<J.  besides  sheriff's  poundage, 
&c. ;  and  that  he  was  still  detained  in  custody  under  that 
execution.  That  on  the  23d  Dec.  following  he  received  a 
notice  from  the  assignees  of  Howard  and  Gibbs,  stating  that 
the  latter  had  paid  or  advanced  the  sum  of  680/.  3*.  8d. 
on  the  credit  or  security  of  the  annuity,  to  the  several  par- 
ties beneficially  interested  therein,  and  that  the  assignees 
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were  therefore  entitled  to  receive  it  oat  of  the  arrears ;  1823. 
and  they  jrequired  the  defendant  not  to  pay  any  part  (Of  Cabbqll 
that  sum  to  the  plaintiff,  or  any  -  other  person  than  the 
assignee*.— The  defendant  also  swore;  that  he:  verily  be* 
tiered  that  &£<ta>ard'  and  Gibbs,  so  being  in  the  receipt  of 
the  rents  of  his  estates,  had  paid  to  the  plaintiff,  and  the 
other  persons  interested  in  the  annuity,  the  said  sum  of 
680/;  Si.  8rf.,  and  debited,  the  account  between  them  and 
the  defendant  with  the  same;  and  further,  that  they  had 
in  their  accounts  with  their  respective  died ts  chajged  a 
commission  for  themselves  of  two  and*  half  percent,  for 
receiving  the  money  so  paid ;  and  he  now  claimed  as  be- 
tween torn  and  the  plaintiff,  to  be  allowed  the  benefit  of 
such  advance. 

• »  .     . 

Mr.  Serjeant  Vaugkan  and  Mr*  Serjeant  Toddy,  on  be- 
half of  the  plaintiff,  now  shewed  cause,  and  produced 
an  affidavit  rAade  by  him,  which  stated,  that  in  J^hf9 
]6ll,  he  was  applied  to  oh  behalf  of  Howard  to  purchase 
a  portion  of  a  Considerable  annuity,  to  be  granted  by  the 
defendant  loir  his  life,  and  to  be  charged  and  Secured  on 
bis  Irish  estates.  That  the  annuity  was  granted  accotd- 
irigly,  and  regularly  received  by  HotoatHof  tht  defend- 
ant, and  paid  by  him  to  die  plaintiff  up  to  die  06th  Oct. 
1816;  and  that  Howard  acted  as  the  plaintiff's  agent,  he 
allowing  him  a  commission  of  two  and  a  half  percent. 
for  receiving  and  paying  the  annuity «  That  the  annuity 
was  afterwards  in  arrear,  and  that  the  plaintiff  was  very 
argent  with  Howard  and  Gibbs  (who  had  some  time 
before  entered  into  copartnership  with  Howmrd),  to 
bbtain  payment  of  the  annuity;  and  that' in  conse- 
quence, he  on  the  28th  May,  1990,  received'  a  letter 
from  Gibbs,  enclosing  the  account.  That  in  conse- 
quence of  having  received  such  letter,  he  (the  plaintiff) 
with  the  full  knowledge  that  Howard  and  Gibbe  bad  not 
received  die  annuity  from  the  defendant,  did,  on  the  09th 

2s2 
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1823.        May,  1820,  draw  a  bill  of  exchange  on  ffowotd  for 
Cammoll     3°5l.  17*.  at  sixty  days9  sight,  being  the  amount  of  the 
G<£Lt^       balance  of  account  as  stated  in  theii-  letter,  and  which 
bill  was  duly  paid.    That  the  plaintiff  has  since  been 
informed,  that  the  amount  of  Howard  and  OibM  account 
sent  to  him,  was  entered  to  his  credit,  in  anticipation  of 
the  expected  payments  of  the  annuity;  and  that  no  part 
of  the  sums  had  been  paid  by  the  defendant  to  Howard 
and  Gibb$;  and  that  he  accordingly,  in'  November  last, 
authorised  his  attorney  to  issue  an  execution  against  the 
defendant  for  1,847/.  10s.  8rf.  being  the  son*  then  due  for 
the  arrears  of  the  said  annuity>-KAffidarit£  of  Messrs. 
Howard  and  Gibbs  were  also  pptin  f?4  tfp4*  which  in 
substance  stated,  that  in  and  previously  to  June,  1811, 
Howard  was  employed  by  the  plaintiff  apa  others  ^s 
their  agent,  to  lay  out  their/  moqejr  Ijy  way  of  annuity,; 
and  that  he  was  in  that  month  appliejl  to  by  |fhjf  defend- 
ant to  raise  for  him  a  considerable  sum,  by.  way  of  aif 
nuity ;  and  that  the  sum  of  2,460/.  was  advanced  by  the 
plaintiff  and  others  to  the  defendant,  in  the  purclpaqe  of 
a  redeemable  annuity  of  350/.  to  be  charged  on  tiis  Iruk 
.   estates;  and  that  the  indenture  of  the  26th  July  was 
executed  accordingly.    Thfet  the  sum  of  1,<SH)A  t&rfJf 
the  said  sum  of  2,450/.  was  advanced  by' the  pontiff, 
and  the  annuity  from  time  to  time  paid  by  thexiefendanL 
That  in  1818,  it  being  greatly  in  arrear,  Gibbs,  as  the  re- 
ceiver, by  one  Wm.Warburton,  of  Dublin,  his  agent  duly 
authorised  in  that  behalf,  entered  into  the  receipt  of  the 
tents  of  the  defendant's  Imh  estates ;  awl  that:  Ifmbur- 
ion  from  time  to  time  made  remittances*  .to^ffaaw^AMT 
Gibb*>   until  they  became  bankrupt*.      TM  >4.% 
monies  so  remitted,  were  applied  ia  payment  A#4<JHfc 
charge,  so  far  as  the  same  woild  extend  foJtfrapaywwf 
of  the  said  annuity,  and  others;  charged  f*>ith*  9M* 
estates ;  but  that  the  rents  so  received  by  Warburtou,  and 
remitted  to  thetp,  were  altogether  insufficient  for  the 
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,BW»»t,«md  discharge  of  tljese  annuities.    That  the  an-       ^23^ 
J0H|i|y  in,  question  having  become  greatly  m  anrear,  the     cabrou. 
.plaintiff;  in  May,  1820,  was  very  urgent  to  obtain  pay-      qooldu 
went  of  such  aiteajg, :  and  that  Howard  and  Gt'frfa,  wish- 
ing  to  accommodate  him  in  this  behalf,  consented  to 
advance  hinj  £$5£  in  anticipation  of  the  expected  pay- 
Wtfit*,  of  tfce  arrears  then  due  op  the  plaintiff's  propor^u 
?f.thg  annuity,  and  on  the  security  of  such  arrears,  when 
tbq  same  should  be  paid,  by  the  defendant  out  of  the 
monies  to  fye  received  opt  of  the  renU  of  his  estates. 
ThaiGii^j  accordingly  sent  to  the  defendant  the  follow- 
ing WCQunt^apd  Ufffix  :-r 

;  m  J6M  Chrrvll,  Efeql,  Newport,  Isle  of  Wight. 

To  Insurance  on  \fi50l.  io  28th  July,  1818  .     19  16  5 

to  George  Carroft    '  f  /       .        .         .  .  126    3  7 
To  insurance  on  the  lite  of  George  Goold,  to 

"     29th  AugpstJ\S\Q       '      '  .  .  *    30  12  0 

tfo  rfo.  to  27th  August,  1820  .         .  .    29     1  0 

To  commission  and  stamps  .         .  .     13  10  0 

TVbalance  .  •  .  .  305  17  0 


r»- 


si  *    o\  •     T  »  <    •       ...•  '£625     0    O 

JRy  .three  ap4  abajf  yeais  annuity  from  Geo, 
.  ,  ,GqoU,  Eaq.«r96th . April  last— (not  yet 
%      xtcetwk)        .....  ■>  525    O    O 

6y  balance  £305   17    O 

\.'  -  *  «  18,  Cfcr*  »rert,  May  37,  1S20.  •» 

^Mydeakr  Sir,— Above  I  have  the  pleasure  to  send 
y^tti^ account,  the  balance  of  which,  305/.  17*»  although 
nhi  yet  received  by  me,  I  will  honour  your  draft  for,  at 
Birftylday*  sight  ;  ad  before  that  time  I  shall  be  in  foil 
pOttsession,  I  have  little  doubt.  At  any  rate,  draw  your 
*trft  at  sixty  days  sight,  and  it  shall  meet  due  honour* 
fc»"  Iam,&c. 

ut\  James  Gibb§+* 
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1823.  That  the  plaintiff  shortly  afterwajrcls  drew  a  Mil  on 

CaSoil  Gibbs  for  the  haladce,  w^ifch  was1  accepted  arid  (pod 
Goou>.  when  duc-  ThKl  Although '  Hbwatd  and  GtMr,  in  the 
account  sent  to  the  plaintiff,  charged  a  commission  of 
two  and  a  half  per  cent,  in  respect  elf  the  arrears  erf  the 
annuity  then  due,  and  in  anticipation,  and  on  the  security 
of  which  they  advanced 'the  said  sum  of  545/.,  yet  that 
they  charged  such  commission  as  they  did  in  all  similar 
cases,  And  as  they  considered  themselves  juitly  entitled 
to  do,  as  the  agents  on  behalf  of  the  plaintiff,  in  receiv- 
ing and  paying  over  the  said  annuity.  That  Id  antici- 
pation and  on  the  security  of  the  expected  receipts  of 
the  said  annuity,  they  made  considerable  and  similar  ad* 
vances  to  the  several  oilier  persons  beneficially  interested 
therein ;  and  that  although  Gibbs  acted  as  snch  receiver 
of  the  rents  of  the  defendant's  estates  on  behalf  of  the 
plaintiff  and  the  several  other  persons  beneficially  inte- 
rested in  die  said  annuity,  yet  that  they  did  not,  nor  did 
either  of  them,  at  any  time,  or  in  any  manner,  actor  deem, 
or  consider  themselves  as  acting  as  the  agents  of  the  de- 
fendant, touching  or  in  respect  of  the  receipt  or  payment 
of  the  annuity,  or  any  part  thereof:  and  that  at  the  time 
of  the  grant  of  the  said  annuity  and  sinc£,  another  solici- 
tor or  agent  has  always  acted  on  his  behalf. 

Under  these  circumstances,  it  was  submitted,  that  this 
case  was  altogether  distinguishable  from  that  of  WiUum- 
son  v.  Goold(a);  as  here,  the  defendant  was  the  principal, 
whilst:  in  the  former,  he  was  only  a  surety ;  and  the  deci- 
sion of  the  Court  was  principally  founded  on  that  ground. 
Here,  too,  tW>  plaintiff  has  made  an  affidavit,  and  de- 
clared that  he  received  the  bdlance  of  his  account  from 
Howard  and  Gibbs,  not  ftiasi  the  annuity,  but  as  an-^n- 
dependent  advance  dr  loan  from  them;  and  that  he  knew 
when  their  account  was  sent  to  him,  that  they  had  tittie- 

-  (■)  ^/f,  page  597. 
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jc*i ve<i  the  arrears  of  the  QoMty  from  the  defendant,  or        18». 
te[*o*eri*,*(hv  Irifbefafy.    Besses,  both  Howard     c^S^j, 
find  Gibfy  fta*£  expressly  $wprn  that  they  .never  acted  as      Qo^ 
Ule^gepUof  Uje  defe^japtj^refpe^t  of .  tbo  receipt  or 
payment  of  a^y  part,of(the ^uppity ,  Further,  the  account 
ttansapjucdVy  tfe«W  *>  tfee plaintiff  Qfearly  thews  that 
the  payments  w$re  pot  mad/e  pn,apcq*nt  of  tfie  annuity, 
*S  they  sta^dtfi^jtay  hftd  pptjfct  received  the  arrears; 
&pd  if  tbq  fpndsj  oRt  of  whiphoUiey^xpeift^cji  to  receive 
*h*i*»  tfcould  4#rn  loyt  to,  fee  unapfuhtyp,  ft  would  be 
^  p^y nwH  w^h9»t  powidw^iop,  ap^  consequently  the 
plaiatiff  woplrth^  liab}e  eijfter J*>  Hovpprd  and  Gi66«#  or 
I^W  a#aigo(Wrip  w  ^ctiop  for  ipopey  had  an£  r^eivedt 
9r  ftdftftpce&by  ttaj*  ,tp  hi*  ipse ;  an4  it,  cannot  V  con- 
fended  if*  aimQfpept.thlU  fte  Aefepdw*,  i*  to  be,  dp* 
flfcaqjqd  or  rpleasqd,  froip  the  fall  apenUiqp  qf  th?  securities 
hfehad, (^oter^d  in^  wj&(respec*  tp  thq  *rrear*  of  the 
sttimty.ajjtna)^^  lf% 

<ktf<tod«nt,hadj<pad£  #pp jpaywsnt  hjp^f  iqjhe  plaintiff 
on  account  of  the  annuity,  or  authorise)  ffaward  apd 
Gtffa  to  do  so  on  his  behalf,  it  would  operate  as  a  dis- 
ffcoxffiprQ  tagto;  but  that  is  wholly  beside  the  present 
fjuestiop,  as  the  payments  were  made  by  the  latter  ip 
advance,  cmd  ^wi^bopt  the Jtnowled^^  $he 

defendant, .  This  being  an  application  to  the  equitably 
jurisdiction  of  the  Court,  the  party  applying  should  come 
with  clean  hands,  and  must  be  dealt  with  *s  if  he  had 
jwroceeded  in  a  court,  of  equity.;  and  the  defendant  has  not 
py$ik  suggested  that  ha  h^s  ever  satisfied  any  part  of  the 
pfir^grs  of  the  annuity  himself,  for  which  he  is. charged  in 
^x^cution.  He  ipust,at  all  events,  be  left  to  his  equitable 
wg^t;a,pd  fliore  particularly  so,  as, the  plaintiff  is  entitled 
Aoift  ppld  by  law,  aod  as  apaction  cannot  be  maintained 
ty^Hawqrd  and,  Gibty  against  the  defendant  for,  money 
paid  to  bis  uje,  as  the  advances  were  not  mpde  at  his  re- 
quest, but  iperejy;  tp  peep  rp  mod  ate  the  plaintiff,  they 
<u}Uft  therefore  be  considered  in  the  nature  of  a  loan ;  and 
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.1823.  by *tbi  account,  he  alotie  it  made  the  debton <»« 'ttenn* 
cTi^L  sigtiees  hare  no  right  to  interfere;  tod  fa  tnria*  of  strict- 
ness, are  not  before  the  Court,  as*  the  ^kmtiff  alohe  waft; 
called  on  to  answer  the  defendant's  application.  U  be 
be  discharged  out*  of  custody  as  prayed  <far,  he  wm$  netar 
be  retaken  ;  and  as  it  is  k  wdl  known  principle,  tfa*  if 
money  be  paid  oat  of  a  fond  which  fails,  k  cwmofc  be 
recovered  back?  so  here,  as  the  advances  were  osadeim 
anticipation  of  the  rents  of  the  defendant's  estates,:  which 
turned  out  to  be  insufficient  to  satisfy  the  arrears  +f  the 
annuity,  the  plaintiff  is  deprived  of  any  remedy  he  might 
have  Against  him.  As*  *o  the 4kdncthmst  For  theebon 
mission  and  stamp*,'  they  were  tot  thygsd  ar  agtiml 
the  defendant,  bwt  against  tthe  plAaatiff  alone,  and  we* 
made  in  the  osualcourse  of  lusdwiii  iri.'att'caae*  of  thk 
Bescriptlon  ;  and  ad  the  rights  of  4hkdfartie4'bkv*<a»» 
tervened,  and  the  assignees  ha^ekid^bardkus^etoiti* 
advances  made  by  Howard  **d  GAteto4he  pfeh>ta$*fat 
Court  wiH  not  inteffae,  bat4eavfetfae/pattrot4>thjrir»e? 
medy elsewhere.  -  -J    •    nv;  ••'  h  ..*..'-  •-.«• 

Mr.  Serjeant  Hullock,  for  the  assignees  of  Htatof  arid 
Gibbs,  premised  that  the  base  as  to  them  resolved  itself 
into  two  points— first,  whether  the  payments  toade  by 
the  latter  to  th6  plaintiff/  were  made  In  respect  of  the  m- 
nnity;  and  secondly ,  if  they  were  not,  it  should  be  sheiHi 
that  they  were  made  fb  such  a  manner  as  Would  render 
the  defendant  liable  to  them  in  an  action  for  money  paid 
to  his  use.  With  respect  to  thfe  first,  it  should  havfebeta 
shewn  that  the  funds  derived  from  the  defendantV&fatfe 
had  been  applied  according  to  the  trusts  of  the  original 
deed ;  but  on  the  contrary!  it  appears  that  no  acfch^fttnds 
had  come  to  the  hands  of  the  bankrupts,  as  tfc^rttksJfrf 
..the  estates  were  inadequate  to  satisfy  the  prior  incum- 
btoneesV  hiid  the  piydients  in  question  tothd  plaihtiff 
and  other  grantees  ^4rte  made  out  of  the  prifatfe'fuhds  4f 
Howard  and  Gibbs,  and  transmitted  to  the  plaintiff  on 
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their  nfcfcouiK ;  and  they  expressly  staled  that  the  arrears  ™^j, 
of  tb*aim*fty  had  not  yet  been  received,  and  debited  ihe 
plaintiff  accordingly.  They,  therefore,  cannot  be  liable 
to'tbri  defendant  for  money  paid  to  his  use,  as  there  wai 
no  legal  or  joint  liability  imposed  on  then  to  make  the 
advances  fa  question  to  the  plaintiff,  or  any  request  by 
the  defendant  that  they  shook!  do  so.  He  merely  stipu- 
lated that  the  annuity  should  be  paid  out  of  the  funds 
cteated'  by  •  the  annuity  deeds ;  and  if  there  were  no 
snbh  funds,  the  defendant  would  become  liable  under 
the  judgment,  and  execution  might  issue  against  him  ac- 
cordingly. Bat  as  Bmtard  and  Gibbt  applied  their  own 
funds  for  this  particular  purpose,  it  is  quite  clear  that 
they  toast bav£  a  legal  remedy  somewhere;  and  as  they 
fanfce'a  Ken  on  the  securities  by  which  the  annuity  was 
granted*  they  may  make  use  of  the  plaintiff's  name j  and 
although  the  execution  was  sued  out  at  hi»  instance,  it 
eatinot affect  the  rights  t>f  the  assignees,,  as  they  may 
recoup  themselves,  and  most  be  considered  to  stand  iu 
the  same  situation  as  the  bankrupts,  by  wSom  the  ad- 
vances were  made  on  the  mere  faith  or  supposition  of 
the  validity  of  the  securities.  The  assignees  gave  the 
defendant  notice  skat  they  were  interested  in  tjie  arrears 
of  the  annuity,  and  entitled  to  receive  a  certain  sum 
therefrom,  and  it  was  necessary  for  them  to  explain  the 
real  situation  of  the  parties.  On  these  grounds,  there- 
fore, they  were  not  only  justified  in  interfering,  but  are 
« entitled  to  the  benefit  of  the  execution  to  the  extent  of 
the  advances  made  by  Howard  and  Gibbs  before  their 
bankruptcy. 
?  .» 

hMftlrn  Serjeant  Lens  and  Mr.  Serjeant  Crott,  in  support 
o£  the,  role,  were  stopped  by  the  Court. 
,i*    ' .5  *    i 

-idiots  Chief  Justice  Dallas.— If  I  thought  the  opinion 
I  sb  lately  delivered  in  the  case  of  Williamson  against  the 
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mos.        present  defendant  was  wrongs  I  should  be  now  most 
QAttBou      ready  to  say  so ;  but  after  the  best  consideration  I  hare 
Go^lik      b€ea  ab,e  to  Pve  ^e  wtbject,  I  still  think  proper  to:ad- 
here  to  my  former  opinion.    The  only,  qt|$|*i#ii.  then  isj 
whether  this  case  differs  from  that,  not  only  as  to  the 
facta,  but  may  be  jttttinguishftl  by  thp  additional  argu- 
ments which  bare  been  now  pressed  90  us;  ap4>  speak- 
ing for  myself,  I  can  discover  no  essential  or  sutptapUal 
difference*    it  has  been :  said,  iiowevec, .  iq,  the.  first  place^ 
that  the  plaintiff  has  made  an  affidavit,  whujb  was  not 
done  in  .the  pfeoading  case;  secondly*  that  those  of 
Messrs*  Homafdand  GiMsi  Irene  decisive  sto  .ahewithat 
they  did  not  apt  as  agents  to  Ife  defendant}  s&$  Jjpt& 
and  mainly,    that   this    Was.. the  c*$%  of  n  'prigojpsL 
and  not.  of  a.  surety,  and  there  .may  be  #oaiiy:;i»ateBil 
distinctions  'between  a  (principal  and  if wetj*  as  die 
latter  is  always  favoured,  both: at  law  ao4  i*  leywiflg. 
That*  however,  must  depend  *>ri  the;  spftaal  <mraift» 
stances  of  each  particular  case:. if  ft  jitoJp  ettUy&inte 
an  engagement  to  ma^bimaejf  mpoajtfbkfer&r  &fr 
cipal  With  his  ayes. open,  he  is  notetitittal  to>  haw  #0 
much  favour  shewn  him ;  and. that -drctineAieo  hus^batp 
often  recogniied  and  adopted.    That*  tolreifier*  jftUlMt 
apply  to  the  present  case,  ot  tbe.eirtfiimstao^jwhtflfc  W 
now  before  the  Conrt.  With  respect  t©  the^affi^avifrf  Jl* 
-ptaiotiff^  itis  so  far  from  being  favourable  taJm*,  l&aMt 
operates- gather  against  binu   So  thesabetanoe  of  .tfc^alft- 
davits  of  Messrs  Howard  and  <Si6i**heM>8fr  that  fcM* was 
*  pay  meat  mhde<by.theni,  not  out  of o the  amartfllf  tftr 
annuity  from  the  rents  of  the  defendant's  estetoSfUttaJP 
their  hands,  but  of  a  wholly  different  nature,  vis.  as  an 
advance  foj;  the  arraarft*  of  the  a^nw^  /qc^  jcp«n^ssion 
of  two  and  a  half  pet^ccMt.  ^a^Utj^i^m^ei.^e^f:ap^ 
which  they  deducted  accordingly.    This,  therefore,  most 
be  considered  as  a  .voluntary  payment  made  by  tbe^  for 
their  own  advantage,  and  on  account  of  the  annuity. 
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The  plaintiff  dealt .  witht  them  oni  that  footing,  and  rt-        *»• 
itorfed  the  mbriey  on.  those  tetfns*    Can  he,  therefore*     ca«roll 
teek  to  entered  his  *ecnrity  against  the  defendant  for  the       go»u>. 
money  already  paid  ;bim  by  Hotot&d  and  Giifo;  and 
more  pahioularly  soy  when  they  were  not  bound  to  make 
«nch  advances?  <:itfeppevs  to  me/ that  they  canpot  avail 
themselves  of  it ;;  arid  a*  I  see«B6  reason  to  alter  my  for- 
itier  opinion,  as  there «  no  material  distinction  between 
the  two  case*,!  tips  rule  must  be  blade  absolute  in  the 
terms  bs  prayed  for.* 

Mr,  Jastice  \P ark.— The  Court  entered  fhlly  into  the 
merits  'of  this  case  when  they  decided  that  of  Williamson 
v.  Gdotd;  and'  this  appears  to  me  to  be  a  stronger  case 
for  onr  interference  cm  behalf  of  the  defendant  than  that ; 
because  here,  the  plaintiff  has  swotn  that  he  authorised 
the  execution  to 'issue  against  the  defendant  for  a  sum, 
the  greater  part  of  which  he  admitted  he  had  previously 
received.    On  what  authority,  therefore,  could  he  order     ' 
the  execution  fo  be  sued  Out  against  the  defendant  to  the 
extent  of  his  present  claim  \    If  Howard  arid  Gibbs  had 
paid  him  the  Whole  of  the  arrears  of  the  annuity,  instead 
'of  a  part  only,  gan  it  be  contended  for  a  moment  that  he 
could  have  issued  execution  tvtrtte'  Whole  he  had  so  re- 
ceived ?    If  he  had,  I  am  clearly  of  opinion  that  he  would 
have*  been  liable  to  an  action  for  false  imprisonment.    It 
has,  however,  been  contended  for  the  assignees,  that  they 
are:  entitled  to  have  the  benefit  of  this  payment  made  by 
HtoMrd  Hhd  Gibtn  to  the  plaintiff;  but  it  appears  to  me, 
'that '-they  have  no  right  whatever  to  interfere  on  the  pre- 
sent  jttOtiorw    They  ate  not  called  on  to  answer  the  de- 
fendant's applicatibri>  but  the  plaintiff  fclone;    and  if 
'they  hfcfe  any  pretence  to  claim  M  bgainst  him,  they 
•need  Aot  have  ihade  themselves  parties  to  it ;  but  they  » 
1  %ereV  no  doubt,  appttelierifeive  that  they  had  ho  just  claitn 
agaWrst  the  ptatintHF.     It  is  quite  clear  that  Howard  and 
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ffltfrir  cannot  recover  as  against  him,  aiwtJfrasfa 
•nty  payment  made  to  linn,  and  for  which  they*  < 
ed  their  usual  rate  of  commission,  and  consequently 
they  cannot  rescind  that  payment;  neither  can  they  ae* 
carer  at  against  the  defendant  for  money  had  and 
received  j  for  Howmrd  was  appointed  the  receiver  of  his 
rents,  inrthte  tint  inat  trace*  oat  of  thich  he  and  his  part- 
ner Giihs  jgasbaeeh  to  reimburse  themselves.  What, 
then*  is  the  dstore  of  the  iojnry  the  plaintiff  has  really 
abstained  ?  He  bat  received  part  of  the.atreais  of  ithe  an* 
naity,and  the  defendant  declares  thai  he  is  willing  to  pay 
the  residue.  oo  its-being  ascertained  whotsomis  aetttaUy 
due*  It  is  quite  clear*  that  tfre  defendant  cms  ooly  be 
liable  far  the  an*ai*  as  they  become  duej  jmmL  beta  now 
ready  to  pay  whatever  so*i»uchMtpar&4*ay  amomt  4a 
It  is  equally  dear,  thftt  we  hape{  agurfad&tiQi)  ojmtm 
own  prooeas*  and  that  we  are  authorised  .*#  exercise  a,*ot&- 
tronl  o,vsr  iw  I  aw>  therefore,  extrefi*ly  Awr?  Abatw 
this  cuse^  we:  ha  we  the  oppqrtw^  ^.flHUfyi"^,*  ink 
40  at  toiadftpfctt*  to  ^^rtW^.it^ciweLjM^d  kam, 
thereto*,  of  opinion*  tb*t  U*:defo»teirt{is  ^ttttfe&laj* 
discharged  qu%  of 1  custody.  90  psyamnVjrfsUflk  mmM 
ibe  Prolhopotary  al^  ^,  to-be  A^fttAp  plpjpUff  <* 
account  of  th,*  a*re&rf*  9/  theaonuUy.    ,      .,       ,.    ,.,* 

Mr.  Justice  3vin*oupii*~4f  she  Assignees*  thavdisfay 
claim  iaa  against  the  plaintiff,  they  neod'ootitietae  mp* 
pearttj  °°  *b*  passes*  application  n  the  utow*p  <wm>ipw& 
abd  received  by  him  on  account  of  the  aAnahy  ;(*ndfa 
the  account  rendered  to  Mm  by  Messrs*  Zfaewddtul 
GfiAir,  a  charge  is  made  for  stamps,  <  hut  ao  rctaipte>y 
any  other  documents  that  might  have  been  given,  or  on 
which  these  stamps  were  impressed,  have  been  produced 
or  even  adverted  to.  t  If , tl^ey  J*a£  been  produced,  I  am 
perfectly  satisfied  that  it  would  appear  from  them  that 
the  payment  in  question  was  made  on  account  of  the  an- 
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•■fcy;  at  aM  events,  that  is  sufficiently  apparent  on  ite        itas. 

fcedirf  the  Account  taetf*    It  seem  that  no  application     caunn 

Mas  bee*  made*  by  the  assignees  to  the  plaintiff,  to  idfubd 

the  money  paid  to  him  by  the  btmkntpts  Shmard  and 

<Mbbt+    It  is  in  the  nature  of  a  debt  between  those  par* 

tits,  and  an  til  the  plaintiff  is  required  to  refund,  the  as* 

sigqee*  ean  hate  no  tight  to  caH  on  the  defendant;  There 

cad  be  no  doabt  hot  that  the  Coort  have  jusisdtetita  to 

interfere  in  a  case  of  this  description ;  and  although  the 

plaintiff  has  admitted  that  he  has  received  a  certain  sum 

fnspn  Hmaoari  and  G8)bs%  and  no  application  has  been 

fnadtfhytheit'assigaeesiwbim  to  refund  or  pay  it  hack 

oh  fiecottt  of  the  ba^w^ts^  estate;  yet  he  has  ventured 

to  «ssaee*e*atiori  agttimt  tbe  defendant  for  the  whole  of 

the  simifscyp  tihefentfoil^s  arid  is  now  detaining  him  in 

custody  tindet  if .     I  {ferf&tfy  agree  with  my  brother 

Paths  tbat^efcaVe  b  tight  to  exereise  acontroul  mot 

dnty  *>vcr  ourWn {^bces^bot  over  any  execution  whtch 

lafay  bei*«4b*eto  iftjtopferly  suedout  ander  it— Therefore, 

i>fi>tnei4e¥m»>e^^h^defend^i^  paying  into  the  hands  of 

on^^tbe  l^o!hbrt<«ftrieithe  suni  of  1,f6pf.8f.  (there  to 

ren¥a*n  ririd  aMde  the  farther  criiiet  6f  the  Court)  he  nratfc 

be  *fcrcfiar£ed;  from  the  detainer  against  him  under  thfe 

writ  of  capiat  ad  satisfaciendum  issued  in  this  catfee-; 

and  it  most  be  referred  to  the  Prothonotary  to  ascertain 

fshether  thai  som  shallhaJde^enpaid  the  plaiotitf  tU4r- 

rqaraof  the  aadahy  due  tofciuv  or  whethesamj  and  what 

farther  sunr*s<  due  tb  hias«on  account  thereof;  the  i>iain«i 

tifflaed.  defendant  undertaking  to  pay  or  refund  to  ibe 

bSbeMo*  mucosas  (fie  Prothonotary  shall  ind^doa  to* 

speetjrely;  and/ on  these  terms  this  rale  most  he  inedd 

*»"  v.  ,•      t-    •  * ."    iJ  •  -"Jl; 

.  Absolute. , 

J   •   ■;;■         .  „  .'■-.  //*c 
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ACTION. 
See  Assumpsit. 

ACTION  ON  THE  CASE. 
See  Ship,  1. 

"      Vi/UUANCB. 

AFFIDAVIT. 
See  Finb,  % 

JfcBY/1. 

Naw  Tbi  ai>  6. 
Faroo***,  £, 
Reoov*by,  3,  5. 
Vknub. 

Wabbant  of  AtTOBNBYj 
1. 

1.  If  a  bail  bond  has  been  irregularly 
assigned,  the  affidavit  to  let  aside 
the  proceedings  thereon  must  be 
entitled  in  the  original  action:  but 
if  it  has  been  assigned  regularly, 
then  ia  the  action  on  the  hail 
bond.  Ham  r~P*«fea*,  H.&*  4 
4?;  4.  .       .•      ■   Page  Ml 

S.  The  plaintiff  haYing  ruled  the 
sheriff  to '  bring  in  the  body,  can- 
not take  an  assignment  of  the  bail 
bond  pending  such  rule,  at  it  is 
an  election  by  him  to  proceed 
against  the  sheriff  in  the  first  in- 


stance; and  the  affidavits  to  set 
aside  the  proceedings  on  the  bait 
bond,  must  be  entitled  in  tye  ac- 
tion against  the  bail.  Jfrlacfrfbtd 
v./taoAtas,H.3$4  0.4. 

Pag*  600 

AGENT  AND  PRINCIPAL. 
See  Annuity,  8, 4. 
Attorney,  13. 
Bail,  4. 

.  Although'  where  an  agent  has 
money  in  his  hands  belonging  to 
his  principal,  who  orders  Aim  to 
pay  it  oner  to  a  thiro\f>e/a«»KrJnit 
before  the  payment  is  , actually 
made*  the  principal  countermand* 
such  order,  and  the  agent  after- 
wasds  pays  kover*  he.  does  so  in 
his  ow&  wrong  j-ry el,  where  ad- 
vances were  made  node*  an  agree- 
ment, amounting,  to  the  appro- 
priation of  the  proceed*  oft  Spe- 
cified cargo  by  a  particular  ship, 
which  the  agent  remitted  accord- 
ingly:—Held,  that  he  was  «ot 
reapobsible.  for  such  prfymctfty  .al- 
though his  principal  had/eomiler- 
manded  the  order  subeeqpeally  to 
the  agreement  under  which  the 
advances  were  made.  Fisbet  r. 
Jftttr,H.a&40.4.  $27 


AMENDMENT. 


ANNUITY. 


AGREEMENT. 

See  AomiT,  I. 
Assumpsit,  3. 
Bail,  4. 
ExactJToas* 

UlB  AMD  OoCtfPAtlON,  1 . 
WUTI,  1. 

1.  Where  the  plaintiff's  attorney, 
having  received  a  sum  of  money 
from  the  defendant  for  the  plain- 
tiff in  the  progress  of  the  cause, 
entered  into  an  agreement  to  se- 
cure it  to  the  latter,  in  which  was 
contained  a  proviso,  that  the 
agreement  should  be  made  a  rule 
of  Court  i— Held,  that  the  Court 
had  no  authority  to  direct  it  to  be 
done,  as  the  statute  9&  10  Will  3, 
c  16,  is  confined  to  cases  of  sub- 
missions to  arbitration  $  and  as  the 
plaintiff's  attorney  was  no  party  to 
the  original  suit:  and  that  the 
plaintiff's  only  remedy  was  by  ac- 
tion for  the  breach  of  the  agree* 
ment.    H.3&4G.4.    Page4M 

AMENDMENT. 

See  Racovaay. 
Variaxcs,  6. 

1.  Where,  on  the  dissolution  of  a 
partnership  between  the  plaintiff 
and  defendant,  the  latter  plead- 
ed, that  alter  the  making  of  the 
Indenture  by  which  the  partnership 
was  dissolved,  and  before  the 
commencement  of  the  suit,  a  claim 
or  demand  was  made  on  Mm  In 
respect  of  a  debt  of  3001.  by  one 
J.  M.,  me  being  a  debt  contracted 
by  the  plaintiff  on  account  of  or 
on  the  credit  of  the  partnership 
since  Itsdisiohrtion :  such  plea  was 
held  bad  on  special  demurrer,  as- 
signing for  cause,  that  it  did  not 
appear  that  the  daim  was  made 
on  the  defendant  in  respect  of  any 
debt  actuaty  contracted  by  the 
plaintiff  on  account  of  such  part- 


nership :-And  the  Court,  after 
argument,  refused  to  aDow  the 
plea  to  be  amended}  although  it 
was  stated  that  the  demand  was 
made  for  a  bond  fide  debt.  Want 
r.  Reece,  T.  3  G.  4.        Pag*** 

3.  Where  a  declaration  in  trespass 
contained  two  counts,  the  first  for 
assaulting  the  plaintiff  and  de- 
stroying a  scraper  affixed  to  his 
house;  and  the  second  for  de- 
stroying the  scraper  j  and  the  jury 
found  a  general  verdict  for  him, 
damages  two  shillings :  Held,  that 
he  was  entitled  to  his  full  costs, 
and  the  Court  would  not  allow  the 
poitea  to  be  amended,  by  entering 
a  verdict  for  the  defendant  on  the 
first  count.  Ifcece  v.  Lee,  M. 
3  O.  4.  *• 

3.  Where  the  .defendant  was  incus- 
tody  under  an  extent,  and  a  capiat 
was  Issued  against  hta  at  the  met 
of  the  plaintiff,  and  delivered  to 
the  sheriff,  who  returned,  that 
"he  had  taken  the  A&ndsnt, 
whose  body  remained  in  prison 
under  his  custody  ?9  the  Court  re- 
futed to  allow  the  return**  be 
amended  by  striking  it  out  end 
makingjujothcr  according  to  the 
fact.  %fTke  Kmg  v.  WwuMHrdtot 
(Sheriff),  in  a  cause  of  fMottsn  v, 
7V*fo">H.8&4C4.  *tt 

ANNUITY. 
See  ImoLvairr  Daeroas,  9. 

1.  On  jia  application  to  set  aside  an 
annuity,  on  the  grounds  that  the 
consideration  money  did  not  be- 
long to  tto  grantee*  and  that  pert 
of  it  was  retained  at  the  dinette 
annuity  was  granted  j  the  ginnto 
must  make  an  affidavit  of  tte  cir- 
cumstances attending  the  otWnal 
transaction.  Dtrtnallr.  fPeSmkf 
(Aforeuu),  B.  tO.  4.  33 

3.  By  the  statute  33  Qm.  3,  e?  141, 


ANNUITY. 


ANNUITY. 
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'-     ••        i-.'-i         '.J      .1  •    * 

ts.  $^and  schedule  therein  cbn- 
.  tained,  it  is  required,  that  the  wit- 
nesses sli«ll  be  described  in  the 
mejnorial  of  aa  annuity,  as  E.  F., 
of  — >  and  G.  H,,  of  — —  }  and 
where  the  witnesses  to  the  deeds 
for  securing  the  payment  of  an 
annuity   were   attornies'    clerks : 
Held,  thai  they  were    properly 
described  as  E.  F.  and  G.   H., 
x  clerks  to  J.  G.,  of  C.  street,  in  the 
county  of   M.,  being  the  place 
where  the  latter  carried   on  his 
,  business  as  ah  attorney ;  and  that 
it  was  not  necessary  to  describe 
them  as. of  their  residence  or  place 
.  of  ajbode.  .  St.  John  v.  Champney*, 
,(Bart.)  ,y.3G,4  Page  382 

3l  ^yhere  the  defendant,  as  surety 
.  for  t|uigfai)tQr  pf  an  annuity,  exe- 
v  cuted  a  warrant  of 'attorney  to 
*  flonfflss  Jij^gpejQLt,  as  a  collateral 
senifi^  fejr  t^e  due  and  regular 
i.fWmDfcgf  ^lieC  annuity',  subject  to 
,  a  dp/easnnce,  ffat  after  any  default 
.  AfeAuld  Jtaj&ajie.by  the  grantor  in 
.  pavia^t  o£thc^nuity,  the  grantee 
v*iJ0n4  suftinu}, execution  upon  such 
.  jttdffWenjt  against  the  defendant, 
v/vr,  euch  .part  ojf  the  annuity  as 
»4|)u^iU  be  then  due  ;,— and  the  ah- 
,  /nuty  fcejng,in.  arrear,  and  the  rents 
*!tit  tbe  estptaSj  £?  t^e,  grantor,  on 
which  it  was  originally  secured, 
being  unpaid,  the  agent  and  trus- 
tee of  the  estates,  who  negoti- 
ated tilt  annuity  -as  between-  the 
grantor  and  grantee,  advanced  to 
tihslJatter  a  sum  of  money  in  anti- 
•ueipation  of  the  accruing  rente,  and 
deducted  and  retained  the  usual 
jitqpUBflftBsioB  charged  by  him  on  the 
irfteeipt  and  payment  of  annuities  : 
stiUfL  ffcat  tfuoh  advance  must  be 
iCoatUlared  a*  a  payment  made  on 
Uaeooitnt  «#f   the  gmntor,  as  the 
v^iinofyea  i  and  that  on  the  inaol- 
Kfrency  of  tie  latter,  end  the  rants 
1*6  his  estates. proving  insufficient 
to  satisfy  the  amount,  the  grantee 
vol.  VII.  2  t 


could  not  resort  to  the  defendant 
as  his  surety,  to  recoverthe-whole 
of  the  arrears  of  the  annuity  then 
due  j  as  whatever  sum  he  had 
received  from  the  agent  on  account 
df  the  annuity,  operated  to  that 
extent  to  the  extingufchihent  of  the 
liability  of  the  surety :— Where, 
therefore,  an  execution  was  issued 
against  the  defendant,  as  such 
surety,  for  the  whole  of  the  arrears 
due  from  his  principal  (the  grant- 
or), and  under  which  he  was  de- 
tamed  in  custody,  the  Court  order- 
ed him  to  be  discharged  on  pay- 
ment into  court  of  the  balance 
due,  after  giving  credit  for  the 
advance;  the  amount  of  which 
balance  was  to  be  ascertained  by 
the  Prothonotary.  WURamson  v. 
Goold,  (Bart.),  B.3&46.4. 

Page  579 
I.  So,  where,  upon  the  grant  of  an  an- 
nuity, the  agent  who  negotiated  it 
as  between  the  grantor  and  grantee 
was  appointed  trustee  and  receiver 
of  the  rents  of  the  estate  on  which 
it  was  charged,  and  afterwards 
advanced  money  to  the  grantee  out 
of  his  own  funds,  in  anticipation 
of  the  receipt  of  the  arreara  foam 
the  estate  of  the  grantor,  and-de- 
bited  the  grantee  with  the  usual 
commisson  charged  by  him  on  the 
annuity  payments ;— Held,  that 
upon  the  eventual  failure  of  the 
securities  and  insolvency  of  the 
grantor,  the  agent  could  not  treat  * 
such  an  advance  as  a  mere  loan ; 
but  that  it  must  be  taken  as  a 
payment  made  to  the  grantee  in 
liquidation  of  the  arrears  pf  the 
annuity ;  and  that  the  Utter  could 
only  issue  execution  against,  the 
grantor  for  the  amount  of  the  ar- 
rears actually  due,  after  deducting 
the  sum  advanced  an.d.rcpeiy*d  by 
him  from  such  agent.  Carroll  y. 
Goold,  (Bart.),  H.  3  &  4  G.  4, 
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ASSIGNEES. 


ASSUMPSIT. 


APPROPRIATION. 

See  Aobnt. 

ARBITRATION. 

^Agreement,  1. 
Awabd. 

Co«T9. 

New  Trial,  4. 

ARREST. 

See  Bail,  2. 

Bankrupt,  2.  * 

Prkoksr,  2. 

1.  Where  the  defendant,  on  being 
arrested,  deposited  certain  goods 
in  the  hands  of  the  officer  who 
arrested  him,  in  lieu  of  bail*  and 
afterwards  surrendered  himself;— 
two  days  after  which,  the  officer 
deposited  with  the  Prothonotary' 
the  amount  of  the  original  debt, 
and  10/.  for  coats  :  Held,  that  the 
defendant  was  entitled  to  have 
those  sums  paid  over  to  him,  as 
if  they  had  been  paid  in  under  the 
statute  43  Geo.  3.  c.  46,  he  would 
be  entitled  to  them  on  his  render ; 
and  if  not,  they  must  be  taken  to 
have  been  paid  into  Court  by  mis- 
take. Hill  v.  Chmg,  M  3  G,  4. 432 

Quxre.  — -  Whether  the  depositing 
goods  with  the  officer  on  an  ar- 
rest, instead  of  money,  is  a  com- 
pliance with  the  terms  of  that 
«tatnte  ?  /</  ibid. 

And  see  Offley  v.  Wwver,  post,  tit 
Costs. 

ASSAULT. 

See  Amendm  ent,  2 . 
Nkw  trial. 

ASSIGNEES. 
.  See  Bankrupt.     9 

GUARANTIE    1. 


ASSUMPSIT. 
See  Variance,  5. 

L.  An  action  of  asaumptit  cannot  be 
maintained  against  the  Secretary 
at  War,  by  a  retired  clerk  of  the 
War  Office,  for  his  retired  allow- 
ance, although  such  allowance 
was  included  in  the  yearly  esti- 
mates drawn  for  by  such  Secre- 
tary, and  received  by  him  as  appli- 
cable to  such  specific  allowance  -, 
on  the  ground,  that  the  Secretary 
is  only  chargeable  in  his  public 
and  official  character  $  and  that  an 
action  cannot  be  maintained  a- 
gainst  him  as  such,  lor  any  tiling 
done  by  him  in  that  character, 
although  it  may  amount  to  a 
breach  of  employment,  as  it  would 
tend  to  expose  him  to  an  infinite 
number  of  actions,  to  be  brought 
by  any  persons  who  might  sup- 
pose themselves  aggrieved.  Gid* 
ley  v.  Maimers  ion  (Lord.)  E.  3  G. 
4,  Page  91 

\.  Where  the  plaintiff  declared  in 
a&sumpsii  for  work  and  latour,  in 
healing  and  curing  the  defendant's 
horses,  within  the  jurisdiction  of 
a  county  court,  and  for  divers 
potions  and  medicines  adminis- 
tered and  applied  on  those  occa- 
sions :— On  a  writ  of  false  judg- 
ment, assigning  thai  it  did  not 
appear  that  the  potions,  &c.  were 
supplied  by  the  plaintiff  on  the  oc- 
casions therein  mentioned,  within 
the  jurisdiction  of  the  court,  and 
that  the  consideration  for  the  pro- 
mises was  not  stated  to  have  arisen 
there:— Held;  that  it  was  suffi- 
ciently alleged  in  the  declaration, 
that  the  potions  were  adminis- 
tered within  the  jurisdiction.  Dunn 
v.  Crump,  E.  3  G.  4.  137 

.  Where  G.  S.  being  in  partnership 
with  J.  S.  signed  an  agreement  on 
behalf  of  both,  to  pay  the  plaintiff 
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1002.  in  consideration  of  his  not 
consigning  any  herrings  of  a  par- 
ticular description  to  the  London 
market,  and  in  particular  to  the 
house  of  Messrs.  M.  for  the  space 
of  one  year;  and  the  plaintiff 
declared  in  assumpsit  against  the 
executors  of  J.  S.  who  survived 
G.  S. : — Held,  that  the  action  was 
well  brought  against  the  execu- 
tors of  J.  S.  without  describing 
him  as  the  surviving  partner  of 
G.  S.  in  the  declaration.  Colder 
v.  Rutherford,  E.  3  G.  4.  Page  158 

4.  Where  a  count  of  a  declaration  in 
assumpsit  against  a  carrier  by 
water,  alleged,  that  in  considera- 
tion that  the  plaintiff,  at  the  request 
of  the  defendant,  had  caused  to  be 
shipped  on  board  the  defendant's 
vessel  a  quantity  of  wheat,  to  be 
carried  to  a  certain  place  for 
freight  to  be  therefore  paid  to  the 
defendant,  he  undertook  to  carry 
the  wheat  safely,  and  deliver  it  for 
the  plaintiff  on  a  given  day :  but 
it  appeared  that  the  defendant's 
undertaking  to  carry,  was  made 
before  the  whole  of  the  wheat  had 
been  shipped  on  board  his  vessel: — 
Held,  that  the  count  might  be 
supported,  although  it  was  object- 
ed that  the  consideration  for  the 
promise  was  executory  5— on  the 
ground,  that  where  an  order  is 
given  to  a  carrier,  antecedently  to 
the  delivery  of  goods,  who  assents 
to  deal  with  them  when  delivered, 
in  a  particular  manner,  a  duty  is 
imposed  on  him  on  the  receipt  of 
the  goods  to  deal  with  them  ac- 
cording to  the  order  previously 
given  ;  and  die  law  implies  a  pro- 
mise by  him  to  perform  such  duty. 
Strteter  v.  Horlock,  T.  8  G.  4. 

*83 

$.  Where  the  plaintiff  employed  an 
auctioneer  to  sell  an  estate,  and 
disputed  the  sum  charged  by  him 
for  his  expeuces,   when  it  was  I 


agreed  that  the  amount  should  be 
deposited  with  the  defendant,  until 
it  should  be  ascertained  whether 
the  auctioneer  was  entitled  to  the 
whole  of  his  demand  or  not,  and 
the  defendant  paid  it  over  to  the 
auctioneer  on  receiving  his  indem- 
nity, without  the  knowledge  or 
concurrence  of  the  plaintiff: — 
Held,  that  the  latter  was  entitled 
to  recover  it  back  in  an  action  for 
money  had  and  received.  Cowling 
v.Beachwn,  H.  3  &  4  G.  4. 

Page  465 

ATTACHMENT. 
See  Sheriff,  4. 

ATTORNEY. 

See  Agreement,  I. 
Annuity,  2. 
Bankrupt,  1. 
Damages,  2. 
Release,  1. 

1.  An  attorney  who  had  ceased  to 
practise  for  six  years,  may  be  re- 
admitted, on  payment  of  a  nominal 
fine,  without  the  arrears  of  daty, 
on  an  affidavit  stating  that  he  had 
discontinued  to  practise  on  account 
of  .W  affairs  having  become  em- 
barrassed ;  that  he  had  not  prac- 
tised in  the  interval,  and  that  no 
misconduct  could  be  imputed  to 
him  in  his  character  of  an  attor- 
ney. Ex  parte  Cunningham,  M. 
3  6.  4.  410 

2.  Where  an  attorney  was  admitted 
in  1790,  and  regularly  took  out 
his  certificates  to  1814,  but  did 
not  renew  them  for  that  and  the 
following  year,  on  account  of  his 
having  been  employed  as  a  ma- 
naging clerk  to  an  attorney  in  the 
country,  and  re-commenced  prac- 
tising on  his  own  account  in  1817, 
having  first  obtained  his  certifi- 
cate for  1616 ;  the  court  allowed 
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him  to  be  readmitted  on  payment 
of  a  nominal  fine,  and  the  duty  for 
the  two  years  in  which  he  had  not 
taken  out  hi*  certificates.  Ex 
parte  Sherwood,  H.8&46.4. 

Page  493 

3.  So  an  attorney  was  re-admitted  on 
payment  of  a  nominal  fine,  where 
he  had  discontinued  to  practise  on 
account  of  ill  health.  Ex  parte 
Maliphant,  H.3&4G.4.        406 

4.  It  is  the  duty  of  an  attorney  to 
communicate  personally  with  his 
clients,  and  give  his  attention  to 
their  concerns,  so  that  they  may 
reap  the  benefit  of  his  advice  and 
judgment -.—Where  therefore,  an 
attorney  had  an  office  at  a  distance 
from  his  own  residence,  at  which 
he  carried  on  business  by  a  clerk, 
to  whom  he  allowed  one  third  of 
the  profits : — Held,  that  the  former 
could  not  recover  the  amount  of  a 
bill  of  costs,  delivered  by  him  to 
the  defendant  for  business  done  by 
his  clerk,  in  carrying  on  a  suit  j 
as  the  defendant  had  never  seen  or 
communicated  with  the  plaintiff  on 
the  subject ;  and  it  seems  that  the 
plaintiff  could  not  sue  alone ;  as  by 
his  allowing  his  clerk  to  partici- 
pate in  the  profits,  it  amounted  to 
a  partnership.  Hopkiiison  v.  Smith, 
T.3G.4.  237 

£•  Petitions  in  bankruptcy  are  not 
proceedings  in  Chancery :  Where 
therefore,  in  an  action  of  debt  to 
recover  penalties  under  the  sta- 
tute 2  Geo.  2.  c.  23,  the  declara- 
tion charged  the  defendant  with 
having  acted  as  a  solicitor  in  the 
Court  of  Chancery,  and  carried  on 
proceedings  there,  he  not  having 
been  admitted  and  enrolled  a  soli- 
citor of  that  Court ;  and  it  appear- 
ed that  the  defendant  (a  certifi- 
cated conveyancer,  but  not  an 
attorney,)  had  been  employed  by 
the  solicitors  under  a  commission; 
to  attend  the  obtaining  the  signa- 


tures of  certain  creditors  of  a 
bankrupt  to  a  petition  to  the  Lord 
Chancellor  for  the  taxation  of  a 
bill  of  costs,  which  petition  was 
entitled  "In Bankruptcy:*— Held, 
that  the  action  was  not  maintain- 
able. Ford  v.  Webb,  E.  3  G.  4. 
Pagebi 

6.  Where  the  plaintiff's  attorney  had 
been  guilty  of  gross  misconduct 
towards  the  defendant,  in  conse- 
quence of  which,  the  Prothooofary 
refused  to  allow  the  plaintiff  any 
costs:  the  Court  refused  a  rule 
for  him  to  review  his  taxation, 
although  the  defendant  had  taken 
out  a  summons  to  stay  proceedings 
in  the  action  on  payment  of  debt 
and  co$t$.  Adam*  ▼.  Stmton,  M. 
3  6.4.  865 

■7.  The  Court  refused  to  strike  an 
attorney  off  the  roll,  on  an  affida- 
vit which  merely  stated  thai  he 
had  been  struck  off  the  roll  of  the 
Court  of  King's  Berich ;— as  it 
should  have  been  shewn*  for  what 
oaose  he  was  struek  off  the  roll 
of  the  latter  Court,  viz.  whether 
for  contempt,  m*l-p**ctice,orinis- 
demeanor$  and  an  application  for 
that  purpose  cannot  be  mode  on 
the  last  day  of  Term.  In  re 
Hague,  B.  3  G.  4.        -  64 

ft.  Where  a  charge  was  made  by 
affidavit,  against  an  attorney  of 
the  Court,  amounting  to  an  indict- 
able offence,  the  Court  refused  to 
call  upon  him  summarily  to  an- 
swer the  affidavit,  but  left  the 
party  to  prosecute :  —  but  they 
granted  a  rule  calling  on  him  to 
deliver  over  deeds  and  papers  in 
his  bands  to  the  then  attorney  of 
the  complaining  party.  Short, 
Demandant;  Pratt,  Tenant,  M. 
3  G.  4.  424 

9.  Where  it  appeared  by  affidavit 
that  a  client  had  given  his  attorney 
two  bills  of  exchange,  for  the  par- 
pose  of  getting  them  discounted, 
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and  that  he  did  so,  but  applied  the 
proceeds  to  his  own  use;  the 
Court  granted  a  rule  nisi  that  the 
attorney  might  pay  over  the 
amount  to  the  client,  or  deliver 
up  the  bills  to  him ;  although  he 
was  not  employed  in  any  suit  at 
the  time  the  application  was  made. 
Ex  parte  Hall,  in  re  Knight,  M. 
3  G.  4.  Page  437 

10.  The  Court  refused  to  strike  an 
attorney  off  the  roll,  on  an  affi- 
davit which  stated  that  he  had  not 
served  a  regular  clerkship ;— as  he 
had  been  opposed  by  counsel  be- 
fore a  Judge  on  the  same  ground, 
at  the  time  he  obtained  his  ad- 
mission; and  as  no  misconduct 
or  mol-practice  had  been  imputed 
•  to  him  subsequently  to  such  ad- 
mission. In  re  Page,  H.  3  &  4 
0»  4.  672 

1 1  .Where  the  plaintiff  was  employed 
as  a  solicitor  to  carry  on  proceed- 
ings in  Chancery,  after  which  the 
defendant  married  one  of  the  par- 
ties to  the  suit,  and  eventually  re- 
ceived a  proportionate  part  of  the 
property  in  dispute,  in  right  of  his 
wife,  under  an  order  of  that  Court : 
—Held,  that  he. was  liable  to  pay 
the  plaintiff  a  proportion  of  his 
bill  of  costs  after  taxation  by  the 
Master  5  although  there  had  been 
uo  retainer  of  the  plaintiff  by  the 
defendant,  and  although  the  bill 

%  had  not  been  delivered  to  the  lat- 
ter, but  to  a  co-defendant,  who 
had  suffered  judgment  by  default. 
Gray  v.  Wainman,  H.  8  &  4  6.  4. 
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12,  The  Court  will  not  direct  an  at- 
torney's bill  to  be  referred  to  tax- 
ation after  payment,  unless  it  can 
be  impeached  on  the  grounds  of 
gross  overcharge,  fraud,  or  mis- 
take, or  some  specific  charge, 
which  must  be  distinctly  pointed 
out;  and  although  the  application 
was  made  by  a  cestui  que  trust, 


who  had  a  direct  interest  in  the 
subject  matter  for  which  the  ex- 
pences  in  the  bill  were  incurred, 
yet  it  having  been  previously  paid 
by  the  representative  of  a  surviv- 
ing trustee,  acting  under  a  deed  of 
trust  for  sale,— the  Court  refused 
to  interfere.  Wilkinson,  Demand- 
ant ;  Faster,  Vouchee,  H.  3  &  4 
G.4.  Page  496 

13.  An  agent  has  only  a  lien  for  his 
agency  charges  in  the  particular 
cause  in  which  he  is  employed, 
and  not  for  the  general  balance 
due  to  him  from  the  attorney  who 
employs  him.  Where,  therefore, 
the  plaintiff's  attorney  was  indebt- 
ed to  the  plaintiff  on  a  bond,  in  a 
sum  exceeding  his  costs  in  the 
cause,  and  was  also  indebted  to 
his  agents  on  a  general  account : — 
Held,  that  the  latter  could  not  re- 
tain as  against  the  plaintiff,  more 

^  than  their  charges  for  agency  in 
the  cause  they  had  conducted  for 
him;  and  the  plaintiff  baring 
died,  the  Court  ordered  that  the 
damages  and  costs  recovered  by 
him  in  an  action  against  the  de- 
fendants, should  be  paid  over  to 
his  executors,  on  payment  of  the 
sum  due  to  the  agents  of  such  at- 
torney in  the  particular  cause. 
White  v.  Royal  Exchange  Assur- 
ance Company,  T.S  67.4.  249 

ATTORNMENT. 

See  Evidence,  4. 
Replevin,  2. 

AUCTION. 
See  ExscuToas,  2. 

AUCTIONEER. 

See  Assumpsit,  6. 
Evidence,  6. 

AVOWANT. 
Set  Evidence,  4. 
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AWARD. 


BAIL. 


AVOWRY. 

Set  Replevin,  2. 

AWARD. 

1.  Where  the  plaintiff  obtained  a 
verdict  subject  to  a  reference,  and 
the  arbitrator  awarded  in  feivour 
of  the  plaintiff,  hut  made  a  ma- 
terial mistake  in  his  award, 
when  the  plaintiff  applied  to  the 
Court  that  it  might  be  referred 
back  to  the  arbitrator  to  re-con- 
sider his  award;  but  the  defend- 
ant would  not  accede  to  that  pro- 
position; on  which  the  Court 
ordered  the  rule  of  reference  to  be 
discharged,  and  the  award  set 
aside,  and  the  plaintiff  having 
taken  the  cause  down  for  a  second 
trial,  and  again  obtained  a  verdict; 
—Held,  that  be  was  entitled  to  the 
costs  of  both  trials.  Payne  v. 
Bailey,  E.  3  G.  4.  Page  147 

2.  Where  a  cause  was  referred  to  ar- 
bitration under  an  order  of  a  judge 
at  Nisi  Prius,  by  the  consent  of 
the  parties,  one  of  whom  revoked 
his  submission  before  the  award 
was  published  5  notwithstanding 
which,  the  arbitrator  afterwards 
made  Iris  award ; — the  Court  set  it 
aside,  the  order  having  been  pre- 
viously  made  a  rule  of  Court. 

<   Clapham  v.  Higham,  M.  3  G.  4. 
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3.  The  Court  will  not  set  aside  an 
award,  on  the  ground  that  the  ar- 
bitrator has  been  mistaken  in  the 
law,  unless  the  principles  of  law 
upon  which  he  has  decided,  appear 
upon  the  face  of  the  award  itself. 
Where,  therefore,  the  question 
was,  whether  fees  for  the  inter- 
ment of  bodies  in  the  chancel  of  a 
church,  were  payable  to  the  rector 
or  vicar,  and  the  arbitrator  award- 
ed that  the  latter  was  entitled  to 
them,  the  Court  refused  to  set 


aside  the  award.    Cramp  v.  Sy- 
mondi,  M.3  G.  4.  Page  434 

BAIL. 
SmArbbst,  1. 
Pkisonsb. 

1.  Where  one  of  the  bail  had  been  mis- 
named in  the  notice  of  justification, 
and  was  sworn  accordingly,  the 
Court  permitted  him  to  justify,  on 
his  swearing  that  he  had  sufficient 
property;  and  it  appearing  that 
he  had  been  found  by  the  party 
enquiring  after  him,  with  refer- 
ence to  his  becoming  bail.  Leris 
Bail,  T.  3  G.  4.  232 

2.  Where  the  plaintiff,  having  a  joint 
cause  of  action  against  five  several 
defendants,  sued  out  bailable  pro- 
cess against  one  alone,  under 
which  he  was  arrested,  and  pat 
in  bail,  and  afterwards  sued 
out  serviceable  process  against 
the  other  four,  and  all  the  de- 
fendants were  named  in  the  affi- 
davit to  hold  to  bail,  and  a  de- 
claration was  delivered  in  which 
they  were  all  Included  ;  but  the 
bail-piece  was  taken  in  the  name 
of  the  defendant  only  against 
whom  bailable  process  had  issued ; 
the  Court  refused  to  enter  an  ex- 
oneretur  on  the  bail-piece,  as  there 
was  no  variance  between  the  pro- 
cess and  declaration  j  on  the 
grounds  that  the  plaintiff  might 
sue  out  bailable  process  against 
one  defendant,  and  serviceable 
against  others ;  that  four  only 
could  be  included  in  one  writ; 
that  the  bailpiece  must  agree  with 
the  writ  under  which  the  one  de- 
fendant was  arrested,  and  that  the 
affidavit  of  debt  corresponded  with 
the  declaration  which  had  been 
delivered  as  against  alL  Cktutit 
v.  Walker,  M.  3  G.  4.  332 

3.  An  attorney's  clerk  may  be  put 


BAIL  BOND. 


BANKRUPT. 


043 


in  as  bail,  for  the  purpose  of  sur- 
rendering a  defendant,  but  he  can- 

*    not  justify  as  such.  Hill  v.  Thomp- 
son, M.  3  G.  4.  Page  403 

4,  Where  the  principal  offered  to  sur- 
render in  discharge  of  his  bail, 
and  an  agreement  was  afterwards 
entered  into  between  his  attomies 
and  the  plaintiffs'  agent,  that  the 
surrender    should    be    dispensed 
with  for  six  weeks,  on  the  terms 
of  the  bail  continuing  liable,  which 
agreement  they  were  ignorant  of 
at  the  time,  as  well  as  that  their 
principal  had  offered  to  surrender  > 
but  they  afterwards  consented  to 
their  liability  continuing  on   the 
terms  mentioned  in   the   agree- 
ment 5    and  the  principal  in  the 
meantime  became  bankrupt,  and 
obtained  his  certificate,   and  the 
plaintiff  afterwards  proceeded  a- 
gainst  the  bail  without  notice : — 
Held,  that  they  were  discharged ; 
on  the  grounds  that  their  liability 
under  their  recognizance  ceased, 
time  having  been  given  their  prin- 
cipal to  surrender  without   their 
consent  or  authority  in  the  first 
instance  ;  and  that  it  could  not  be 
revived  by  their  subsequent  ratifi- 
cation of  such  agreement  to  con- 
tinue liable,  as  they  had  not  been 
informed  that  their  principal  had 
previously    offered    to  surrender 
himself  in  their  discharge.     West 
v.  Ashdown,  U.3&4G.  4.  566 

BAIL  BOND. 

1 .  If  a  bail  bond  has  been  irregular- 
ly assigned,  the  affidavit  to  set 
aside  the  proceedings  thereon, 
must  be  entitled  in  the  original 
action  ;  but  if  it  has  been  assign- 
ed regularly,  then  in  the  action  on 
the  bail  bond.  Ham  v.  Phi/cox, 
H.  3  &  4  G.  4.  521 

2.  The  plaintiff  having  ruled  the 
sheriff  to  bring  in  the  body,  can- 


not take  an  assignment  of  the  bail 
bond  pending  such  rule,  as  it  is  an 
election  by  him  to  proceed  against 
the  sheriff  in  the  first  instance ; 
and  the  affidavits  to  set  aside  the 
proceedings  on  the  bail  bond,  must 
be  entitled  in  the  action  against 
the  bail.  Blackford  v.  Hawkins, 
H.  3  &  4  G.  4.  Page  600 

BAILMENT. 

1.  Where  an  order  is  given  to  a  car- 
rier, antecedently  to  the  delivery 
of  goods,  who  assents  to  deal  with 
them  when  delivered  in  a  parti- 
cular manner,  a  duty  is  imposed 
on  him  on  the  receipt  of  the  goods, 
to  deal  with  tliem  according  to 
the  order  previously  given  j  and 
the  law  implies  a  promise  by  him 
to  perform  such  duty.  Streeter 
v.  Horlock,  T.  3  G.  4.  283 

BAIL-PIECE. 
See  Bail,  2. 

BANKER. 

See  Covenant,  1. 
Set-off,  1. 

BANKRUPT. 

See  Attorney,  5. 
Bail,  4. 
Evidence,  0. 
Sheriff,  2. 
Venue,  3. 

1 .  Where  a  bankrupt  refused  to  be 
sworn  before  commissioners  until 
his  attorney  arrived  :— held,  that  a 
warrant  issued  for  his  commit- 
ment by  them,  stating  generally 
the  refusal  of  the  bankrupt  to  be 
sworn,  was  sufficient,  without 
assigning  the  reason  for  such  re- 
fusal. Held  also,  that  the  war- 
rant committing  him  until  such 
time  as  he  should  submit  himself 
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BANKRUPT. 
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to  the  commissioners,  and  full  an- 
swer make  to  the  questions  which 
might  be  put  to  him  by  virtue  of 
the  said  commission,  sufficiently 
pursued  the  terms  of  the  oath  to 
be  taken  by  the  bankrupt,  and  the 
16th  section  of  the  stat.  6  Geo.  2, 
c.  30,  as  it  must  be  intended  that 
the  questions  which  might  be  put 
by  tne  commissioners  would  be 
legal  question*.— And  where  the 
bankrupt  was  committed  to  New- 
gate under  a  Judge's  warrant, 
granted  on  the  certificate  of  the 
commissioners  for  not  appearing 
to  their  summons,  and  afterwards 
brought  before  them  by  warrant, 
to  make  a  disclosure  of  his"  estate, 
and  he  refused  to  be  sworn  and 
examined  as  to  such  estate :  Held, 
that  the  commissioners  might 
commit  him  under  the  14th  sec- 
tion of  that  statute  ;  as  when  he 
was  brought  before  them,  the  war- 
rant and  authority  of  the  Judge 
were  at  an  end  and  determined. 
Nobes  v.  Mountain,  E.  3-  G.  4. 

Page  30 
2.  Where  a  master  and  part  owner 
of  a  vessel  consigned  her- to  the 
defendants,  who  were  ship-brok- 
ers, on  the  usual  terms  of  com- 
mission, on  which  the  ships  pa- 
pers were  handed  oper  to  them,' 
and  they  made  disbursements  on 
his  account;  and  he  was  after- 
wards arrested,  and  lay  in  prison 
more  than  two  months,  on  which 
a  commission  of  bankruptcy  was 
issued  against  him,  and  the  plain* 
tiffs  were  appointed  his  assignees ; 
and  whilst  he  was  in  prison,  the 
defendants  adjusted  their  account 
with  him,  and  received  the  balance 
due  to  them  on  account  of  their 
disbursements,  and  at  the  same 
time  delivered  to  him  the  ship's 
papers  j  —  Held,  m  an  action 
brought  by  the  assignees  for  the 
recovery  of  such  balance,  that  they 


were  not  entitled  to  nftover,  as  the 
defendants  had  *  lien  o»  the  pa- 
pers until  their"  #coont  was  ad- 
justed and  paid  ;  tffcd  that  tmther 
the  bankrupt  nor  Ml  assignee* 
could  have  disposed  of  fife  vessel 
before  the  papers  v*fcre  given  up. 
Thompson  v.  Beaiami'H.  S  & 
4.4.  '^4><ijgfc648 

8.  Where,  on  a  c^mimission  tf  bank- 
rupt being  sued  out  against  the 
plaintiff,  he  brought  an  action  of 
trespass  against  therommfoatonerc 
for  false  imprlsimmen^^dvas 
nonsuited*  and  they  entered  up 
judgment  accordingly,  tad  the 
commission  was  aftervranfratper- 
seded,  on  which  anotfeerwat  sued 
out,  founded  on  the  suae  act  of 
bankruptcy  «•  tifce  «r#t>  mfo 
which  the  plaintHT  «btaia*r  his 
certificate,  and  the  deftMtoto  af. 
terwards  charged  Mi  %  ac- 
tion for  the  costs** -tbeanHrtft  >- 
Held,  that  he  wfcs  entitle**  be 
discharged  oat  of  custody  atfpcfc 
costs  were  proveabfe- under  the 
second  commission.  Mtttg  T 
Impsy,  H.3*4*.4.         M 

BILLS  OF  EXGHANfi* 

See  Attoekby,  9. 

FoUGEaY,  I. 

Inspection  of  ParaaM' 

Set-off,  i. 
t.  Where  the  acceptor  ct*tW\^ 
exchange,  against  whomin^cti^ 
had  been  brought  by  the  wm» 
gave  the  latter  notice  tojprave  the 
consideration  he  had  givfc&'fcr  *•* 
bill,  and  letters  of"  the  Aawer 
were  given  in  evidence  *to  ahe* 
that  the  transaction  bfetjg^to 
and  the  holder  Was  fiijjWipt.^ 
Quare,  whether It 'Ifta'lM*** 
on  the  holder  to  TferW****- 
sideratron?  Andit  jfaMffjtffy^ 
letters  were  pro^rWWWJW  to 
*  evidence  at  the^rrW"^***'  \ 
Merest,  E.3G.4."    ~'      87 
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2.  The  copy  of  an  original  letter, 
giving  notice  of  the  dishonour  of 
a  bill  of  exchange,  is  admissible  in 
evidence,  without  notice  to  pro- 
duce such  original  letter ;  and  it 
teems  that  there  is  no  substantial 
distinction  between  a  duplicate 
original,  and  a  copy  made  at  the 
time  and  authenticated  on  oath. 
Kine  v.  Beaumont,  E.  3  G.  4. 

Page  112 

S.  Where  the  plaintiffs'  traveller  took 
a  bill  of  exchange  from  the  de- 
fendant, to  whom  it  was  previous- 
ly indorsed*  In  payment  for  goods 
sold,  which  bill  being  of  greater 
amount  than  the  price  of  the  goods, 
the  traveller  gave  the  defendant 
tile  difference  in  bills,  who  indors- 
ed the  bill  to  the  plaintiffs  in  blank, 
and  it  was  afterwards  enclosed  in 
a  letter,  addressed  to  them,  and 
pot  intfrthe  poet-office,  but  never 
received  by  them;  and  six  months 
after  it  became  due,  they  sued  the 
defendant  as  the  indoraer  of  such 
bill  j— Held,  that  the  plaintiffs 
eould  not  recover,  without  proof 
of  its  destruction  or  total  loss; 
and  that  they  were  also  precluded 
from  recovering  the  value  of  the 
goods  on  counts  for  goods  sold  and 
delivered,  as  the  defendant  had 
given  full  value  for  the  bill,  and 
might  still  be  compelled  to  pay  its 
amount  to  a  bond  fide  holder. 
Champion  v.  Terry,  £.  3  G.  4.  130 

4.  An  averment  in  a  declaration  on 
a  bill  of  exchange,  that  when  it 
became  due  and  payable,  accord- 
ing to  the  tenor  and  effect  thereof, 
to  Wit,  on  the  31st  March,  1822, 
Uwaadaiy  presented  for  payment: 
«— Held  sufficient  on  a  special  de- 
ammr,  assigning  for  cause,  that 
the  3lst  March  was  a  Sunday,  as  it 
was  enough  to  state  that  the  bill 
Was  patented  when  it  became  pay- 
able according  to  its  tenor,  with- 

T»L.  VII. 


out  mentioning  any  particular  day. 
Bynner  v.  Russell,  T.  3  G.  4. 

Page  2OT 
>.  Where  the  defendant  being  in- 
debted to  the  plaintiffs  on  a  bill  of 
exchange  which  was  dishonoured, 
gave  another  bill  at  a  longer  date, 
and  also  a  warrant  of  attorney  to 
confess  judgment,  in  ease  the  se- 
cond bill  should  not  be  paid  when 
due,  and  agreed  to  pay  the  ex- 
penses of  executing  the  warrant  of 
attorney ;  and  the  second  bill  was 
duly  honoured,  but  those  expenses 
were  not  paidi  and  the  first  bill 
was  retained  by  die  plaintiffs : — 
Held,  that  they  could  not  sue  the 
defendant  on  such  original  bill ; 
and  the  Jury  having  found  a  gene- 
ral verdict  for  them  in  an  action 
on  the  bill  to  the  amount  of  such 
expenses,  the  Court  ordered  it  to 
be  entered  on  the  common  money 
counts,  with  a  view  to  deprive  the 
plaintiffs  of  their  costs,  under  the 
London  Court  of  Requests  Act: 
the  sum  claimed  as  the  expenses 
of  executing  the  warrant  of  attor- 
ney being  trader  5/.  t)Uion  v. 
Jtmmer,M.S  6.4.  427 

BILL  OF  SALE; 
See  Ship,  1 . 

BOATSWAIN. 
See  Paiza  Monet,  1. 

BOND. 
See  Replevin  Bond. 
Replevin. 

BROKER. 
See  Costs,  3* 

CAPIAS. 
See  Amjwambwt,  8. 
Pbactice,  10. 

CARRIER. 
£t*  Assuufsit,  4. 
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CONVEYANCER. 


WfcTS. 


Wher*  an  or^er  8«  (fren  to  a  carrier, 
.  antecedently  to  the  delivery  of 
goods,  who  assents  to  deal  with 
theca  vrhen  delivered,  in  a  particu- 
lar manner,  a  4qty  ia  im^ed  on 
hm  on  the  receipt  of  the  good*  to 
deal  with  then?  according  tp  the 
order  previously  given;  and.  the 
law  implies  a  promise  by  hm  to 
perfocm  sueh  duly.  Strmbn  v. 
tforhek,  T,  3  Q.  4.         Bag*  2*3 

CERTIFICATE* 

Raul,  4,   '      : 
Raw**;**,  t. 

CESTUI  QUJBTRU^T/ 
••  •■>    Ate  Awottmnrv  13.     .*  * 

,     ..   CLERK, 

&0  01TICK*. 

CIdtRK8HIF> 

See  Attquney,  2,  4,  10. 

CODICIL.    '      . 

,  See  Exscutoiis,  ft., 

COMMAN»BIl-!I^-tpHrteF.  * 

^   .See>*i**^i*Y.  \.i  ,.,i 

,,:  commission:  ;"'  "  ; 

...  ;coMMissiq»rJEtt^'';;:  ,;; 

,  .  ,*n"jBllfl^-]i.:M-   ..,,....•■. 
t   ♦  „  Iukmitaxiq^  p#t  Actons,  %. 

;•■•  ::cp^^E^t:,  ■ 

See  Bamebupt,  1. 

! .. '   »  conveyance. 
convb¥an€br.    ' 

'  See1  At t'obWeiL  5.  ' ";' 

.      >>  tii.ii       M.      ..;«'.»' 

„   •      ii.li   |,;-,ll       ...  .   .      i.    ...* 


COSTS. 

-     '   See  A»**t>M*HTV2>/ 
Abac st  1.         *  * 
At*0ftft*t,4,  &;  It,  1*,  13. 
Award,  1. 

HlLLS  «T  BtCtfANtDK)  fl« 
•    &AHAQB8,  I. 
BjECTMtfT,  1. 

Practice,  6,  10. 

pBltOffBft,  S. 

Waeb  ant  or  Arpo«*rE¥,l. 

WlTKEBS,  2. 

1.  By  the  Rochester  Court  of  Re- 
quests Act,  22  Geo.  ^  c,  ?7,  <ss. 
12  &  32,  debts  agger  40#:  {*onr 
tracted  within  fye liurtpdietjoii  of 

.the,  ^;^,KM  «W  « 
,  that   Cburt-  and.  not  elsewhere. 

jurisdiction  of  (he  Court  is  extend- 
ed  $o  suna$  not  exceeding  o<t :  the 
13th  ^ctiorlcppUuns  Wexte^ipn 


exceeding  o^. :  ano  we  iw 

be  conuhencea  in  a 

forw^'nlptck 

.  recoverable  under'  either  6 

1 1  acts  in  jhe'  Couri  of  Reaiieit 

^plaintiff  shah  not  be  entitt 

costs,  notwithstanding  a  verdj« 

his  favour.  — W here  tp^  piaina 

.  original  demand,  was'  $&  «tf.' *.  -  - 

"  for  labour  an(fme^ure^wfflrk  dote 

within  the  jurisdiction  '&  tiie^To- 

c^eifo  Court,'  whicK  el'^u^^r, 

,   "ajyoutf;^ 

,  fendantJ  afterwards .  f-*1-1- 

brought  ah  actionfM^ 
.'  and  the   defendant f  m 
roehta.  by  him  jta  &e  _ 
24/;  1JU„  a^  ^e  Jfljr^l 
the  work  a*26Y.  prtly^" 
diet  for  the  plaintiL    « 

a  case  in  which  the  dtfeiK 


amq 


:/   .  t.     .'.fit. 
hi..  |    >»,' 


COSTS. 


COSTS'. 


Gritted  to  enter  *  suggestion  od 
motion  to  depth*  <fe*  plaintiff  of 
his  note,  on  *he  grounds—orst, 
a  tank  ftMhad'TeeseaaUo  oaaae  for 
litigating  his  demand*  secondly, 
tmat  if  the  defendant  Intended  to 
take  advantage  vt  3£  jQeo.  »>  it 
should  hate  jfbffned  pan  of  lye 
defence  mt  the  trial  t  and  lastly, 
that  it  foil  erithJa  tfc*  exception 
1  contained,  in  aha  KMt'aeetion  of 
43  Geo.  3,  as  being  tire  balance 
of  an  account  or  demand  originally 
exceeding  67.  Harsafit  v.  lAtkin, 
B.  3  (J.  4.  .   /Vfge.68 

).  Where  a  defendant,  on  being  ar- 
rested,   paid  the  sheriffs,  officer 
the  amount  ot  [tUe  debt,  and  'to/. 
Tor  costs,  tinu^r  the  statute. 43 
'  «e*.  3,  c.  46,  4.  *,  which  latter 
burn  was 'moire  than  sufficient  to 
cover  the  costs  incurred  up  to  the 
return  ot  the  Writ ;  and  the  under- 
sheriff  having  omitted  fe>  pay  over 
the  atftoan't  to'the  plaintiff*  after 
!!  heinjg  requested so  to  (to,  in  coa- 
1 'sequence  ot  which,  he  proceeded 
.  further  in  the  action,  and  incurred 
JtotfW  costs  i— TIclH,  thai  the  de- 
fendant Wtys  not  liable  to  pay  such 
cost*;'  <Vdrky.  raU9,%  3  G.  4. 

*     '   .  .  '  " B3 

4l\lv^iere  a  declaration  in  case  con- 
fined several  special  counts,  im- 
\r*tit\$  nfiafeaoinee  to  the  defend- 
ant as  an  agent,  and  the  two  last 
..Were  founded  In  trover,  and  con- 
tained allegations  of  special  da- 
mage ;  but  the  plaintiff  failed  in 
"substantiating  any  of  the  special 
\  counts,  and  the  jury  found  a  ver- 
dict for   him  generally  an  the 
"  totints  in  trover,  thereby  negativ- 
ing the  special  damage  alleged,  in 
"ttiote  counts  j— t*elfl,  first,  that 
Jhe  was  only  entitled  to  the  oasts 
of  those,  counts  divested  of  the 
"  special  allegations  contain *d  there- 
in, and  the  expences  of  such  wit- 
nesses only  as  were  inourred  to 
support  the  ports  of  those  counts 


on  whkh  the  verdict  Was"  taken  :— 
secondly,  that  a  broker  was  not 
entHSed  to  compensation  fbf  loss 
of  time  -.-thirdly,  that  the  plain- 
tiff was  entitled  to  the  allowance 
'  of  a  sum  sworn  to  have  been  paid 
by  him  for  the  postage  of  foreign 
letters,  as  being  solely  applicable 
to  the  cause ;  but  that  he  was  en- 
titled to  the  tttpensds  of  the  pro- 
duction and  translation  of  such 
letters  only  as  were  applicable  to 
such  parts  of  tne  counts  in  trover 
as  relafetfto  the  verdict.— Where 
foreign  witnesses  appear  to  be  do- 
miciled in  «Wa  country,  they  are 
not  entitled  to.  the  expences  of 
their  return'  home ;  and  it  seems 
thai*  fitness  **  *<*  entitled  to 
hiscosts,  unless,  they  have  been 
pakHo  him  previously  to  taxation. 
bopee  *cDe  TaMttt,  K.  3  G.  4. 

Page  120 

4.  Where  <he  plaintiff  obtained  a 
verdiet  subject  to  a  reference,  and 
the  arbitrator  awarded  in  favour 
of  the  plaintiff,  bat  made  a  mate- 
rial mistake  in  his,  award,  on 
which  the  plaintiff1  applied  to  the 
Coatf,  that  it  Tni^ber  rer>rred 
back  to  the  arbitrator  to  re-consi- 
der his  award,  but  the  defendant 
would  not  accede:  oh  which  the 
Court  ordered  the  rule  of  reference 
to  be  discharged;  a*tf  the' verdict 
and  award  to  besetasifle;  and  the 
plaintiff  having  taken  the'  cause 
down  to  a  second  trial,  and  again 
obtained  a  verdict  t-^HeW;  that  he 
was  entitled  to  the  costs  of  both 
trials.  Pdyne  v.  tiaitty',  fc.8G.4 

147 

5.  Where  a  declaration  in  trespass 
contained  rWo  counts,' <he  first  for 
assaulting  the  plain tiffan^  destroy- 
ing a  scraper  affixed  to  his  house ; 
ami  the  second  for  destroying  the 
scraper ;  and  the  Jury  round  a  ge- 
neral verdict  for  him,  damages 
two  shillings : — Held,  that  he  was 
entitled  to  his  full  costs,  and  the 


P*¥^  t 


i#W8& 


COSTOm 


r,  fwft  ^ujdnot  alfew*  the  potto 
ctojjbc, amended,  by  entering  a^er- 
cuct  for  the  defendant  on  the  first 
count.    tBftfrt^lkJfcJ 

0.  The  Cemjrefu^tfc*  feature  the 

plaintiff  to  give  security  for  costs, 
tltha^Hft>WSWOttHtttHhe>was 
insolvent,  and  that  the  actjon  was 
brought  in  his  name  for  the  benefit 
of  J.S.,  who  was  alone  beneficially 
interested  in  the  result.  Morgan 
v.  Erqm*>  M,  3  G.  4.  *4f 

7.  After  a  defendant  km  Vfldqrfetktft 
to  accept  short  notio*of  trial,,  be 
cannot  require  security  for  costs 
from  the  plaintiff,  a,  foreigner  r*«» 
siding  abroad.    „  Ja^JtoMa/jaap 

8.  Wfcej^.tbe  p!a^iffVattor*ey<bad 
bee*  guilty  of  gross  misconduct 
towa£a>  .the  defends*^  in  cense* 
^uen^pf  whicl},  th*  Prothauotary 
jeered,  to  sJIqw  the  ptekjtfff  <wy 
costs*  the,  0o  art  refused  a  rule  for 
tya>  tou,revjew  hjs  taxation,  aj* 
though  J*«  defendant  had  taken 
out  a.  summons  to  stay  proceedings 
Jr  %s  action,,  on  fajn^nt  ff  dt*f 
ajijf  cofU,  ,  Adam*.  Slat**PM. 
$G«4»       .  ,;J  ,  #* 

9. ;  Where a^eteMaakhejng  in4eutT 
«tf  t^.t^phMntt^s  oa*  b^Lftf  ex* 
ch*ngqlp>^ikht  ws-  dishouavrfd, 
gav^/inptl^r  bill  at  a  longer  date; 
a#4  also  a.  waBraa*  of  attorney  JQ 
c^ftfesfc  judgw^u,  in  ease  the  ac- 
cpnM  biU  *houl4.  aoj  M  paid  when 
4*V>p4  .*gTQ«Mo~fBy  the  9a* 
pencesjof  egejDutJng  *he  warrant  of 
attorney;;  and  the  second  hill  was 
ijuly  boAKwed,  hut  tho#e  expenses 
wfiW  4H*  paid,  and  dm  first  bill 
was^fiefcained  .by.tha  plaintiffs >— 
H*?H>  tfrfttfeey  itoukl.not  sue  the 
djSfeiuiant^Mf  such  original  hill  $ 
*nd  the  Jury  paving /ounda  gene*- 
rol , verdict  jfot,  the*  im  an  action 
qu  ijhe.bjU,  MM*  waountiO*  swh 
expenses.,  the  Court  ordered  it  to 


counts,  with  «f(Mw4»<fk|ttiw»1ff 

piaiuti*  ot.thw  coetl^Mdfrtfe 

XcMo»^w4^»Qj|B^^Aaise» 

the  su»rcWjne4  as  thebaafne* 

«f  *xjec*k^tb^wAn»ai  oftatfctfr 

nejb  being  rafef  «.     DVkmr. 

Jftn»«r%   JWk4ft4«i     «***» 

10.  tWhefe  the  pfaioti*  w»s  ernphv 

i    ftd  a*  a  solicitor  tp  carry  on  pro- 

•    esodings  i*€hjuieory ,  aftorwtf  ch 

^defends**  jimmd  («oe>  nf.ithe 

;   pwltei  to  tbeiaute,  a**Uventu*By 

received  H  pr0$K>i*oj»t*^«u*of  ia* 

'  |»Topiiit|r'iMi8p»t«k»r^gjhhq«ils 

twise^pnden  asojrde*  ofishat  «M« 

4be,  plaintiff  o^prtprtiojfrHjAJris 
»    bfllrf  e<Wsa#fkaiJtoi*«i  Jfrtbfe 

AtoHfr,  *tth(^hntherdiha4ibeea 

wr^i#«rnrf^ih^plsBAt»lbyt*e 
:  .Hles^ed^feia^iaisba^b,)*!*,^ 

Mm*  ba^EOdel«fenglc«»  thtila* 
.  ^rv^lwti  to»;nfJ<on<lefeDda^iwio 

J^aaS«ea*idepto^4^^ 
1  .<wx^«tnt.MiuHani«08iulibtA 
!  tff  GuA*  *  •*«•  t^«i  ^  <u^o^  doidw#W 
^MWaHre^Mfaaaiiobfiif  nj<  lili*»tfc 

,  m  wriletq  hncirtyMDSbtiai  < 
>    Odttof  ac^rnt^^toy^si^ 

damage  ill  aj^xiuotioofwit 

proftte)  gh»te  ati4esite^ieiM 
.    0otteffa«yirtj0fri<la«  ' 

etdes  tcbiocffeasei  thexi 

ibut  «fter  judgmefitjby  rfe&nlt)  in 
.  ^tc^nea4^thecosta^BT«^iiadg^ 
.  imentmay  be^raswveswiaa  wtttlsp 

thcV»e»ttepsOD>s.  JfosflA^i^ftri^si, 

IX  Where  a  defendant,  on  being  ar- 
reatedi.  degorttafc^jWKHftii'afl 

.  Ihe  debty  together  Pnthu&l.eB* 
costs,  with  the  o&eev,  nhfeqiHr 
days  after watds,.  dnfctfnediualie 
fttaautins*  attorney  of  thfrAiii— 
^tanoaj  aadthe^dttrfBheAfftaftsp- 
twards  wrot*  hmi,Ah*t  thaJJbffsit 

.  jfcad^been,  mad^<DeU»riA^a>rfs^ 

i   ^WeK.lhe^hesiffwwIrulciAttpa^ 
turn  the  writ,  and  a  declaration 


cosia 


COVENANT. 


04* 


?^e*e%uj*d'notfeeitheTeorscrv- 
e*ou<tlf*taeiea^r:^Heldy  that 
thebaic  tiff  wnd  entitled  to  the 
'Cottoof  Ihtfie  f roc*edfags>  as  it 
m»  the  doty  of  the  sheriff  to  have 
paid  the  Mm  deposited  Into  Court 
at  oi*  before  the  return  of  the  writ, 
art  which  he  had  omitted  to  do. 
^v,  Weaver,  H.S&4G.4. 

1&  Where  in  an  action  of  debt, 
founded  ©n  the  etaeate  2  and  3 
<Edu>.  6\  c.  13>  brought  to  reeover 
the  treble  rvalue  «rf  tithes,  the 
defendant  suffered  judgment  by 
itafiatk,  and  -the  jury,  on  a  writ 
fif  inquiry,  asaeesed  the  plaintiff  s 
damugee>atl9/.49.  9rf,  on  a  count 
for  the  feeble  value,  and  Of.  for  the 
•ingle-  value  on  theotfcer  counts 
ibr  tUhea***gain>diaini<aolo\  and 
M  aw^aceoaw  stated,  but  omitted 
tb  'find  <*oatsj  the  Court  ordered 
the  reftette  of  the  inquisition'  to  -  be 
4inanded>  by  the  insertion  of  nomt- 
ifcat  dalnage*  as  to  the  last  counts, 
tffltarhich  costs  de  increment*  might 
^a«n*ed**-tadit  aeenw,  ^ut  the  t 
-statu*  *****  WWl  fr,  c.  II,  «.  *, 
-which  gfreathtpeatotiffbiscostera 
nilraatiotn  of  jaNebtfbr  not  setting 
icrtb  tfcenes,  where  Hie  damage 
<faoad>fey  the  Jury  should  not  ex* 
.  oee^tjaeaty/oc^blei,  iarfrnfin^d  to 
,ca*e*ufwhei4  *  plaintiff  obtain* 
judgment  /after  pie*  pleaded  or 
xWmnrt-eT  joined,  and  does  not  ap- 
-ptyao  »  cawwhfere<a  defendant 
iS^ttoijoifenei*  byidefeult*  BdU 
Upierk)  v.  Hodgett*>>  H.»*V4  Gil. 
-if  yueid  ijo.iu,.-1      ■  MS 

l^Wtanwa^fflaialiff  (a  native  of 
^sttfcatoy),  pits  it  for  a  mere 
-«anp<wa\iy  tSssiaWe  abroad,  the 
^uj*  wtiLfoot  requite  him  to  give 
-security  Jar  cost*  v—and  an  epptt- 
patienTi  far:  tteLpurpose  cannot  be 
Mfetoadtoota  awe  affidavit  of 
^eihf£thdt  ttwas  4fae  intention  of 
tlK^liiiitiff^toTtoide  peitoaaeutly 


abroad.    Colev.Beale,  '  H.*tt  k 

COfrNTtf  66URT. 
See  JtrrsniOB  iGorov. 

COURT  OF  REQUESTS. 
See  £14,1.8  or  Exchange,  o* 

CftJENANT. 

Wbere,  on  the  dissolution  of  a  part- 
nership fceAPeeir  the  plaintiff  and 

:  defendant,  1W latter  covenanted  to 
deposit  a  ceftatn'Sum  at  a  banker's, 
there  to  remain  «Sntii  a  given  day, 
a»%v  security  towards  payment  of 

.  airVeVmands  which  might  be  made 
oh  the  defendant  in  respect  of  any 
debtt*$ntt*cted  by  the  plaintiff  on 
accounfrrf,  or  on  the  credit  of  the 
partnership  since  its  dissolution  ; 
and  widen  sum  was,  immediately 

{   after  the  day  specified,  (subject  to 

!   any  such  clafrtis  and  demands),  to 

;  be  paid  over  to  the  solicitor  of  the 
plaintiff;  for  hfe  use  {  and  the  lat- 
tar>^hi  a  detteratfoa  on  this  cove- 
rtant;a«lig*etf  fcr  breach,  that  al- 

:    though  no  claims  or  demands  had 

.  Ifecn  made  on  the  sum  deposited, 
in  respect1  of  any  debts  contracted 

■  by  tee  plaintiff  onf  account  of,  or 
ou^tfete  credit  of  tlie1  partft&sfrip 
ataee  ttydfeeelttiou  j  and  tnat  al- 
though the  plaintiff  had  no*  con* 

:  traded  any  debts'  tine*  that  lime, 
tb*  defendant  prevented  the  plain- 
tiff's solicitor  from  receiving  the 
sum  deposited*  after  the  given  day 
had  expired;  and  the  defendant 
pleaded,  that  after  the  matting  of  • 
the  indenture,  and  before  the  cdm- 
menoefflentof  thev^ult;  «  claim  or 
demand  was  made  ori  him  in  re- 
spect of  a* debt  of  980/;  by  due 
J.  H*  <u  btkng  <«  'd&t'rtntracttid 
by  the  plaintiff  on  account  of  or  on 

'   thec^cdhofthep^r^erthlpsitice 


<m 


DAMAGES. 


DAMAGES. 


its  (Jtesohttloa :  such  plea  was  held 
bad  <>n  special  demurrer,  assigning 
'far  cshise,  'that  St  did  not  appear 
r  th^t  4h6  dahn  trus  made  on  the 
idefeti<la'rtt  in  respect1  of  any  dribt 
'  aciuatlytontr&ctetFbf  tihfc  plaintiff 
on  account  of  dtich  j'wtrttiership. 

Jfotot  v.*  fleece,  T.  3G.4:  Vkge  244 

■  .1  .  •  >i 

CROWN  DEBT.  .  /'•' 
See  Sntieryp;  3. 

DAMAGES. 

See  ArronjrBtr,  13.' 
Cosies,  1*. 

Ej*cTlitWr/l.-         :    ' 

Limitation  ov  AulioMS,  1. 

?  .       »  .       ......  j  .- 

1.  Where  thejury  testmed**  pliin- 
tfTe  damages,  beside*  hie  eu*ts 
uttd  charges^  a*  H.  6a.Mgfeb,  and 
tbtft*  costs.  «o4  charge*  at  "Mil., 
undjudgtaes*  was  enteral  up,  *ht 
the  plaintiff  AmM  r*ca«fr«g*test 
the  defendant  iiis  damages,  costs, 
ttnd  charge*,  ia  Aaur  afiMMfl, 
assessed  hy  the  *mi  jiny-  at 
If.  at.W.^  *ad  tab*  fit W/Wif. 
fortMt  cort^and  dttrge#Ws*eislM, 
adjudged  of  taerease  U>  the  pfetfn- 
tJ#,  and  with  hb  assent*  which 
said  riaoMgos  in  the  whale  :a- 
movmted  to#b  Iftertf. :— Held, 
that  the  judgment  Has  complete 
for  the  dafoa^;46*ta*aifti  charg- 
es assessed  >y,  the  jury,  without 
the  worda  *  at  it  fe  BaV  which 
bekifr  *  ate*  luiaasicuktiasi  :nd 
*uu*eess*ryj?ttigh*  he  rebooted  as 
surplusage  <$iptp  >m*<rsn»p*  JE. 
3  £.  4.  137 

2.  Whcte<hi*  declaratism  for  atibel 
pcrqtnnea  ra  a  newspaper,  wuicn 
reflected  air  the  t*uiatHF  in  "his 
frefossjfc*  'ail'  aa  attorney  >  the 
Wk4  was  feftukd  with  the  words 
l'<*hameft&cmi<fa<**f  an  ntttmtey, 
and  <ten  prutosatf  to  give  an  ac- 


count of  certato  proceedings  in  the 
Insolvent  Debtoc«'<2rjart  injurious 
to  the  plataftiffVprOfesaioaal  cha- 
racter; and  the  defendant  pleaded 
the  general  tot*,  trti  nine  special 
pleas  of  justification,  stating  that 
the  alleged  libel  contained  a  faith- 
ful and  true  account  of  die  pro* 
ceedinga  in  that  Opart;  and  the 
Jury  at  the  trial  having  found  a 
verdict  for  the  plaintiff  oo  the  first 
issue,  as  to  the  plea  of  not  guilty, 
and  4m  the  last,  as  far  as  related 
to  the  second  and  eiwh  pleas, 
without  asswtag!  «y  damages, 
and  for  t^e<jefendanjt  09  that  is- 
sue, as  far  as  related  to  the  residye 
of  those  f^eas,,  and  Ae  Ooort  of 
Kmg'4  W/i  ^Ve^tMgment  for 
the  pUiri^fl^rjO*Kths%andiiig  the 
verdict  found  for  the  defendant, 
and  awarded^  W*t(bf  Inquiry  to 
pseees  fjiejAajfrtiff*  damages,  pa 


,  which' 


enferea^Jfor  Aejfliinpsfies'ftiii 
Wvhoinqawtiof  '  ***- 
afterward*  DroUi 

*  the  verdict  foam 
bfc>e'fi£t  ana1 

as  theiattyr  rML_,__ 

and  ^hj>kks»;«c4&  didlt} 
as  the  Jury,  bt^lUtai'li'   "14f- 
Weretrled/ou^^li^? 
die  platotlfrs  (femages^ 
of  the  grievances  con'teffi^f 

^declaration ;  anaVfhejr  W 
verdict  dnd  irtqrti&filton  f 
l0ull«*d  and  vacated.  *#8 
judgment  givfc*  WW$ 
King's  BencfL  to  oerevk, 
that  the  record  s£o4ilff.tie 
to  thatt^irt,  -wh^'^ere  j 
to  awurd  a  mfyt  rfef^ 

•  the  fiat  460U4  HM  |hel 
as  relied  io  the '''s^fcAll 
"pteas^  on  wttfch  tie' 


been  found  for  the  plaflrt*  v'tPlte- 
ment  v.    Lewis   (m  &r&\.x  *1". 

jio.4.      r       ( wgmo 


DEVISE. 


EJECXItyBW- 


«t 


>-•  ,:.L.^»t.     -. 

',',.'   >,-           DEED. 

!"  '         See  Evidence,  6. 
1  '             "  Recovery. 
u{''              VariaScr,  3. 
Vkstry,  1. 

;:         MitatalRER. 

h  ••     .    tf«  Practice,  0. 

DEPOSIT. 

;,;,7,  \jbAtaflnv  ;'t:,,A 

»l.       -    v.  Aid  DfeYfSftf  .:  .  •  i     >:(.< 

oj  ,-...,,       DEVISE^ .!#■..,■..  i-.i. 

Mftere  4* 'pittipurfy^.tk^  jftor- 
■.  rl&gje  orhifl  daugjhtbr  v.  Vjohveyed 
J'properqf  to  the  use  of  fciiinselfror 
:Juter  reinamdcr;  to  the  toe' of  #., 
"  C.V  Vitended,  taisband,   fof  life  j 
)  remainder  to  ^hr  iise  of  £.  for  life. ; 
1  remainder  to  the  use  of  the  issue 
•^'(bT '  the  marriage,'  ih  stribt  settle- 
ment j  ^remainder  to  the  use  tfJ. 
*  for  ever,-  and 't'A\  afle'nrarcfa  de- 
',  vised  atl  hia  property' not  before 
jdettled^oa  his  daughter's  marriage, 
[  %i  the,  'use  ,of  Tii  s  widow  for  life ; 
\  jjp&  like  remainders  to  the  use  of 
'&.  and  £.  and  their  issue  (subject 
%fc,a  term  for  'the  provision  of 
^yopnger  cnUdren)  j  remainder  to 
.the  use  of  C.'ypd  her  h*irs;  and 
i£  and  Cl  afterwards  levied  a  fine 
.of  all  the  beforp  mentidned  pre- 
mises to  the  use  (subject  to  the 
^es  in  the  settlement  and  will 
mentioned^)  of  such  persons  as  C. 
! by  will  in  writing,  or  any  writing 
of.  appointment   purporting  such 
Will,  }6  be  signed  by  her  in  the 
fPr?seiice  °^  am^  attested  by  three 


oc  mare  witnesses,  shoufcj  amount 
(which,  will ,  or  .writing  of  appoint- 
.  ment  in  nature,  of  a  will,  C„ -not- 
withstanding her  coverture,,  was 
thereby    empowered   to  mak*) ; 
<  and.  In  tht  mead  time,  and  for  want 
\  ,qf  such  appointment,  for  the  wJ*ole 
.  .or  any  part,,  to  the  use  of  C.  and  her 
heirs  : — C.  having  survived  B.,  by 
whom  she,  had  no  Jssue,  married 
D.,  whom  she  also  survived,  and 
then  died,  leaving  JE.  an  only  son 
by  D.  j  to  which  son  C,  by  an 
instrument  purporting  to  be  .her 
will;  sorted  irtttte  presence  of,  and 
attested  by  tyree  witnesses,  left  all 
her  estates  in  fee,  the  instrument 
containing  ,ft  provision  that  the 
/Prope^y  should  go  ovir  to  C.'s 
sister,  in  case  of  JS/s  dying  in  C*s 
..life*tij9et     -6.  fhprtty  afterwards 
.  died  an  infant,  intestate  and  wfth- 
.  put  issue.    Held*  thai  the  instru- 
ment executed  by  C  did  not,  as 
;V.  the;est*tes  ..comprised  in  the 
>  fine, "operate .  at  law  a*  an  execu- 
tion of  her  power  of  appointment, 
but  as  a  devise  by  force  of  her  in- 
itere^t^lfeld  also,  that  iE.  took 
.xbyr  descent  from  his  mother,  aad 
!    wtbyfurctase*  LangUyv.Sneyd. 
Akock  v.  The  Same*  T.  9  0%  4. 
j  .  Page  165 

.varum.*  -  • 

See  Rwjjyur,.!. »  •     1 

See  LntiraTfoir  or  Anna*?,  1^ 

<    .   •       'i         ...      ,,.. 

r  i      '  f; 

Where   «#  ac^upn  -qf ,  ^octment/is. 

defended,  and  the  piaj^f  robt*ins 

a  verdict,,he  cannot,  on  the  e^ac^- 

tion  ofa  wj^t  of  inquiry  (ta  assess 

daroagea  in  aa  ae^ion  fas  wsw 

.    profits, give, in etidanoetheaiira 

:    cost^  beyond  hU^tas^d  cosU,  in 


**? 


EVIDENCE. 


order  to  increase  the  damages; 
but  alter  judgment  by  default  in 
ejectment,  the  costs  of  such  judg- 
ment may  be  recovered,  as  Well  as 
the  mesne  profits.  Brooke  v. 
Bridget.  H.844G.4.  Page 471 

ELECTION. 
See  Bail  Bond,  *. 

ERROR. 

See  Damages,  2. 

Where  a  Judge's  order  for  time 
to  plead  has  been  granted,  the  de- 
fendant cannot  assign  for  error  the 
want  of  an  original  writ.  Hog- 
get* v.  Higginson.  T.  8  G.  4.    911 

ESCAPE. 
See  Shubift,  4. 

EVIDENCE. 

See  Aserm  rsrr. 
Costs. 
Fobgbby. 
Invubaucs,  1. 

RbVLBVIN. 
STAMM,  I. 

1.  Where  the  acceptor  of  a  bill  of 
exchange,  against  whom  an  action 
had  been  brought  by  the  holder, 
had  given  the  latter  notice  to 
prove  the  consideration  he  had 
given  for  such  bill  3  and  letter*  of 
the  drawer  were  given  in  evidence 
to  shew  that  the  transaction  be- 
tween him  and  the  holder  was 
fraudulent.— Qumre,  whether  it  was 
incumbent  on  the  holder  to  prove 
such  ocmsidemtton— &em6k,  that 
such  letters  were  ptoperlyreeeived 
in  evidence  at  the  trial  Cosier  v. 
Merest,  £.  3  G.  4.  87 

The  copy  of  an  original  letter 
:  notice  of  the  dishonour  of  a 
exchange,  is  admissible  in 


duee  such  original  fetter; 
seems  that  there  tenet 
distinction  between  a 
original  and  a  copy  made  it  the 
time,  and  authenticated  on  oath. 
Kute  v.  Bemmmmt,  E.  8  6. 4. 

3.  Where  O.  $.,  being  in  ] 
with  J.  S.,  signed  an  i  _ 
behalf  of  both,  to  pay  the 
100/.  in  consideration  of  his  not 
consigning  any  hemngs  nf  a  par- 
ticular description  to  the  JLsndss 
market,  and  in  paUli  nlw  to  the 
house  < 
of  c 

declared  fn  wsswpsil  ngnhnlt  the 
extents**  of/.  S.,  w%*  hod  sur- 
vived Q.  Sn  and  aisjuui  that  he 
had  not  couingsajd  any  Janhnjs  to 
Inn  f  infos  mast**,  nisi  ts  parti- 
cular to  the  nonscaMtfUn    ,Jf. 


ofsndin 
had  note 

M#*rtke 

dense  wo 

e  *^k.^9sssw^hi 

»«fc«ii- 

to  Recover,  so w'wnslni 
the  defendants  to  hove 
herrings  bad  been  eo 
the  phrintHFto  the  Lorn 
Cakttrr.  Rutherford, 

b.  ace 

4.  Where  the 
-  gave  in  evidence  an 
the  plaint*  to  tbenv 
fore  the 
tion 

rent  had  been 
plaintiff  offered  to 
ment  to  him  by  the 
whom  they  planned,  an.  snsjl  as 
certain  letters  written|gjsjn%s>nT 
son,   as   being  advejsje  to  fhsnr 
claims,  and  tending  to 
he  had  an  equitable 
which  were  rejected 
on  the  ground 
could  not  be 


i  ^MIHimoN. 


*$BCf/TORS. 


0*3 


-1* 


v*r 


ov*  oi  hjajajinaafrsjfrr  tj^^Wiyoaitnt ; 

t«  ».«i  .-?**hff  $fty#*r«9#*l  *jpw  tfia}, 

;„.-,.  /,  r  .w^r  .,  ..  .  page  209 
t&-WM**>fct*wqt»  tb^  defendant  adV 
s  iiW^&atJtt dejainetf .adeed  in 
.*  ^u^%*r.^.%cert^ purposes i 
*  %.  ajjd  in  the  detention  of  which,  it 
.  - ,  Aj>Beaj*4  that  the,  latter  wsji  sub- 
.  lf^ik%ii^€^tedir-ydd,  that 
"    ...  ^^^^tiwofWrfl-iafevonr 

-  :  ri  of  t^pjaiot^^claioivvc  rightly 
w  *  »di^j^dip^id^ic^;w^  that  he 

*      v.i  BO*  BTO|^j(  jajgtfe^,^  being  an 

v.  ^*tjfifl#p^rfydy  ^pyawysaio^  of 

k.^  niwuinep  H3w»  mm  ***?*> 

-  ... ;  f^l^te^^qpiArttie  plain- 

.v  «a*  #wrfVi»t JUyi<Mr(y»n^  foe  arte 

;  :  v ,.jrJfeM*  rt^  £1^  ftdff  issym  being 
■>.  i   r**i*t*^^^**  *?**«  ftct' 

J«WII^#-  s^Wft  that  the 

£  requisites  of  that  siatuteJ^ad  bee* 

complied  with,  so  as  to  entitle  the 

plafejtffi  4o  jMA^legrf,  '#sclnarge. 

5«pm4rr#fU.v^W4Wa»vM*3  0.4, 

*74t 


*#^^P    a*  $s^w|i^P^W^^^a>|^  •• 


^  "  i!  7*fte  Court  refused  to  order  a  she- 
-*t~r  -R  '-j-iff  to  retain  in  his  hands  for  the  use 

^^^  w  nad  levied  under  an  execution  at 

*m\  vthe  suit  pf  the  defendant,  against 

4*"T     /.  Si,  to  aaiisfy  an  execution  aub- 

^^u;  Mqhently  sued  ont.by  the  plaintiff 


fn^,^.»(?ft.f.;..(   .fag*  a? 

2f  Jyfcare  $e  jriwotift  VWWcewnly 

,  suea^a^rj/^io*  jp  J>evive  a 

j^gmeoi^twa^autotj^tpfney; 

aj^/oaati  puffl  op  Ae^udguient 

a/fer it  has  been  revived,  must  recite 

ihe  i&fjaejfl*  rT*11^  toe  fiourt 
set  aside  aa  execution  grounded  on 
sucbj^/o****  ofrtheterfts  of  the 
defendant's  unitortajdjiig  to  bring 
no  action,  ppvis  y.jSfirl#i,p.a 
£#£..«.      t:  480 

See  tor  ow,  1. 

j..  Where  6. 5.,  bejng  in  partnership 
with  J.  S.,  signed  an  agreement 
"on  behalf  of  ooth,  to  pay  the  plain- 
tiff lOOl.  in  consideration  of  his  not 
consigning  any  herrings  of  a  parti- 
cular description  to  the  London 
mancet,  and  in  "particular  to  the 
house  of  Messrs,  Af..  for  the  space 
of  one  year:— and  tne  plaintiff  de- 
clared  in  qwtoapf  against  the  ex- 
ecutors of  J.  8.,  who  had  survived 
G.  S.,  and  aver re^  that  he  hap*  not 
consigned  any*  herrings  to  the  Lo»- 
don  maskat,  and  in  particular  to 
the  houaeof  Messrs.  M.  within  the ' 
year ;  and  in  support  of  such  aver- 
'  rpeilt,  proved  that  he  had  not  con- 

'  .  signed  any  bettings  to  that  house ; 
—Held,  that  the  action  was  well 
brought  against  the  executors  of 
/.  S.j  without  describing  him  at 
the  surviving  partner  of  O.  6.  in 
the  declaration.  Catderr.'Ruiher^ 
ford/t^pG.i:  1«6 

sTwhert  A.  b^  wftl,  detfrea  that  his 
real  and  personal  estates  might  be 
sold,  and  after  directing  the  pay- 
ment of  his  debts,  and  Viegacy  to 
T.  &,  he  'bequeathed' ttie  whole 

"  residue  of  nis  property  tb, his  son 
and  daughter,   atid  two  females 

1    'uamed  i£h^  wUlTto^  divided 

1 "  between  tljeto  in  separate  aid  equal 
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EXECUTORS. 


FIERI  FACIAS. 


proportions,  subject  to  certain  di- 
rections contained  in  the  will,  by 
which  all  the  property  was  ordered 
to  be  invested  in  the  public  funds 
in  the  names  of  trustees  to  be  ap- 
pointed by  his  executors  ;  and  that 
if  all  the  legatees  should  die  with- . 
out  issue,  and  under  age,  the  pro- 
perty bequeathed  to  them  should 
devolve  to  B.  C.  D.  and  £.,  to  be 
equally  divided  between  them,  and 
to  their  heirs  fcr  ever ;  which  four 
persons  the  testator  appointed  as 
his  executors,  to  see  that  every 
thing  was  duly  executed  and  per- 
formed according  to  his  will:—* 
He  also  appointed  F.  and  G.  as  ex- 
cutors,  in  addition  to  the  above 
four,  and  requested  the  two  lat- 
ter to  accept  50 J  each,  and  to  act 
as. guardians  in  conjunction  with 
the  other  four,  for  the  care  of  the 
persons  and  property  of  the  lega- 
tees. .  The  will  was  duly  executed 
•and  attested ;  but  there  was  an  un- 
attested codicil,  by  which  the  tes- 
tator directed  that  if  either  of  his 
executors  should  refuse  to  accept 
the  trust  and  act  as  executor,  the 
bequest  of  property  to  every  such 
person  was  to  be  totally  annulled. 
The  will  and  codicil  were,  proved 
by  B.  C.  and  D.  only ;  E.  £  and 
G.  having  renounced.  The  three 
former  caused  the  testator's  real 
estate  to  be  put  up  to  sale  by 
auction,  in  four  lots, — the  whole 
of  which  were  purchased  by  G.  who 
afterwards  refused  to  complete  his 
purchase,  on  the  ground  that  the 
acting  executors  could  not  sell  the 
.property  to  one  who  had  renounc- 
ed. A  suit  was  then  instituted  in 
.Chancery ;  and  upon  reference  to 
the  Master,  he  certified  that  the 
contract  of  purchase  entered  into 
by  G.  was  for  the  benefit  of  the 
persons  interested  in  the  estate, 
and  that  h  should  be  completed 
and  carried' into  execution.    The 


first  lost  was  accordingly  conveyed 
by  indentures  of  lease,  appoint- 
ment, and  release,  from  B.  C.  D. 
B.  F.  and  G.  to  P.  T.  in  fee,  in 
consideration  of  2,000/.  The  se- 
cond lot  was  conveyed  by  like  in- 
struments from  B.  C,  and  D.  to 
P.  T.  in  consideration  of  the  sum 
of  2,300/.  By  another  deed,  P..  T. 
declared  that  the, purchase  money 
mentioned  in  the  two  first  deeds  of 
conveyance,  belonged  to  G. ;  that 
the  name  of  P.  T.  was  only  used 
as  a  trustee  for  G. ;  and  that  he 
stood  seised  of  the  premises  as 
trustee  for  him.  The  third  lot  was 
conveyed  by  lease,  appoiatnraitt 
and  release  from  B.  C.  and  D.  to 
G.  in  fee,  in  consideration  of 
4000/.,  and  the  fourth  by  a*p*i- 
lar  conveyance  from  B-  C.  D*  E. 
F.  and  G.  to,G.  in  fee,— Held,  ifeat 
the  legal  estate  in  the  first  and  .se- 
cond lots  was  well  vested  jq  f*^  V- 1 
and  that  in  the  third  an^i  fourth, 
in  G.  by.  the  conveyanqe*  made  to 
them  respfcUvdy.-r-iHeldal5o,{in 
,  equity),  that  tne memorandum,  *>r 
codicil  at  the  foot  of  {be  will,  was 
not  to  be  considered  as  part  of  the 
will,  with  reference  to  the  te£tator*s 
real  estate.  Mackintosh  v.  Barber, 
M:3G  4, 


U  :'  »i 
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EXQNEREJEUBi..ul  . 
See  Rail,  2, 

EXTENT.  ' 

See  AHtpvHWT)*- 
Sbariff,  3. 

FAtSp:JUi>GilB^irai 
See  A*W9M*vt*2.\U<\  viu 

FIERI  FACIAL  '«>"•&■'• 
See  ExtdCric*,  f/"i"i*v- 


JSq^ERY. 


FRAUDS,  STATUTE  OF.    06* 


....    FINE... 
.    <See  Dftvigjs,  I. 
,  Rbcoveby. 

1.  Where  the  proper  documents  for 
levying  a  fine  had  been  perfected 
two  years  ago,  hat  it  wasTiot  com- 
pleted through  the  negligence  of 
the  attorney,  by  vrhotn  it  ought  to 
•have  been  perfected,  and  the  name 
of  one  of  tile  commissioners  before 
whom  it  was  acknowledged  was 
obliterated;  the  Court  would  not 
allow  it  to  pass,  bat  left  the  par- 
ties to  levy  another  fine.  Fawcett, 
plaintiff;  Sliikgsby,  deforciant.  M. 
8  6?.  4.  Page  338 

•2.  The  Court  refused  to  suspend  the 
jfaf  of  a  fine,  on  an  affidavit,  which 
stated,  that  the  deponent  was  in- 
formed anil  %elieved,  that  the  de- 
forciant, fa  widow,)  was  more  than 
ninety  years  of  age,  and  in  an 
imbecile4  state  of  mind;— as  it 
was  'not  'sworn  that  she  was  so 
when1  'the '  acknowledgment  was 
taken,  and  as  if  she  died  during 
the  time  of*  foe  suspension,  it  would 
havd'  the  affect  of  avoiding  the 
fine  altogether.  Price,  plaintiff; 
Watktrt* '  (widow),  deforciant.  M. 
»0.  4.  373 

*'   FORCIBLE  ENTRY. 
See  Lawblobd  Aki>  Tenant,  I. 

FOREIGN  LETTERS. 
See  Cos?*,  3. 

FORGERY. 

1.  The  statute  43  Geo.  3,  c.  130,  s.  1, 
makes  it  felony  to  forge  or  utter 
any  bill  of  exchange,  promissory 
note,  undertaking,  or  order  for  the 
payment  of  money,  purporting  to 
be  the  bill,  note,  undertaking,  or 
order  of  any  foreign  prince,  state, 
or  country,  whether  in  the  English 
or  any  foreign. language,  or  partly 


in  one,  and  partly  in  the  other  :— 
Held,  that  the  forging  a  Prussian 
treasury  note  for  the  payment  of 
one  dollar,  is  an  offeuce  with- 
in that  statute:  And  where  a  pri- 
soner was  convicted  of  forging 
such  an  instrument,  on  an  indict- 
ment charging  him  with  forg- 
ing a  promissory  note,  under- 
taking, or  order  for  the  payment 
of  money,  purporting  to  be  a 
Prussian  treasury  note;  but  no 
count  contained  an  English  trans- 

*  lation  ;  —  Held,  that  such  trans- 
lation was  necessary ;  and  as  the 
instrument  was  only  set  out  in 
the  language  in  which  it  was  al- 
leged to  be  forged,  the  judgment 
was  arrested.  The  King  v.  Gold- 
stein, E.  3  G.  4.  Page  t 

2.  Where  a  person  forged  the  name 
of  his  co-trustee  to  a  power  of  at- 
torney for  the  sale  of  stock  stand- 
ing in  their  joint  names  in  the 
books  of  the  Company  of  the  Bank 
of  England,  and  the  forgery  being 
discovered,  the  stock  was  not  sold; 
— Held,  on  an  indictment  for  for- 
gery, that  such  co-trustee  was  a 
competent  witness  to  prove  that 
the  signature  of  his  name  to  the 
power  was  a  forgery ;  and  it  seems, 
that  according  to  the  practice  of 
the  Bank,  such  a  power  is  revoc- 
able without  deed.  The  King  v. 
Wait.     H.  3  &  4  G.  4.  473 

FRAUDS,  STATUTE  OF. 
See  Guarantib. 

J  \  Two  distinct  written  instruments 
may  be  coupled  together,  so  as  to 
constitute  a  memorandum  of  a 
contract,  to  satisfy  the  seventeenth 
section  of  the  statute  of  frauds  : — 
Therefore,  where  the  purchaser  of 
flour  gave  a  notice  in  writing  to 
the  seller,  wh  >  had  delivered  part 
of  it,  that  it  was  of  a  bad  quality 
and  unsaleable,  and  required  him 


<Mfe 


GtJARAOTIE. 


IMlX)lkatttttfI7.:<  >>  /,i 


to  take  itaway,  and  in  which  notice 
the  quantity,  quality,  price,  and 
time  of  delivery  were  stated  \  and 
the1  attorney  for  the  vendor  an- 
swered the  notice,  stating  that  the 
latter  bad  performed  his  contract 
as  Jar  aa  it  had  gone,  and  was 
ready  tb  complete  the  remainder : 
-rHeld,  that  these  two  documents 
ware  a  sufficient  memorandum  or 
note  in  writing  of  the  contract,  to 
satisfy  the  terms  of  the  .statute. 
JtKkiomv.  Lowe,  T.  3  G.  4. 

Page  310 
2.  Where  the  blabitiff  agreed  to  pur- 
chase from  the  defendants  one  hun- 
dred sacks  of  good  Englmh  second* 
flour,  at  46*.  a  sack,  twenty-two  of 
which  were  delivered  to  the  plain* 
tiff,  end  be  gave  notice  to  the  de- 
fendants that  they  were  unsaleable, 
and  of  a  bad  quality,  and  required 
them  to  take  away  the  sacks  iimne* 
diately,  but  H  did  not  appear  that 
the.  flour  bad  ever  been  returned 
to  them;*— <2wrre,  whether  this 
was  an  acceptance  by  the  plaintiff, 
so  as  to  satisfy  the  terms  of  the 
Statute?  *ll> 

FREIGHT. 
See  Insurance,  1. 

GOODS  SOLD  ANDDELIVERED. 

See  Hills  of  Exchange,  8. 

x    \'  'See  Annuity. 
^GROWING  CROPS. 

GtTARANTIE. 

See  Frauds,  Statute  or. 

Where  tbe  defendant  undertook  to 


guaranty  to  tbe  |>WntiA|  <a*tiff- 
nees  of  a  bankrupt)  >  the  payment 
of  100/;  due  to  the  estate  of  the 
bankrupt  from  J.  S.  for  articles 
delivered  to  the  latter  for  the  use 
of  his  trade,  so  that  the  guajrantie 
should  not  be*  put  in  force  against 
the  defendant  for  two  whole  vears 
from  the  date  thereof;  and  the 
defendant,  previously  to  the  gua-  . 
rantie,  wrote  a  letter  to  the  pfein- 
tiffs,  proposing  the  terms  on  which 
it  was  to  be  pven,  and  afterwards 
recognized  it:— He^,  that  the 
correspondence  and  guarantee  Were 
to  be  taken  together^  pM  qpnsti- 
tuted,  a  sufficient  consuteratjkpi  for 
tbe  promise  within  the  fouitt^  sec- 
tion pf  the.  statute  of  fraudj^j  at- 
though  it  was  otye^ed  Ujiat  no 
consideration  was\  expreapeu  on . 
the, race  of  the  ganrantie  itself! 
Coev.Duffield.    T.3G.1 

HABEAS  CORPUS. 

?.  -^  .  .'i 

HABEEt  EXCLiB -POSSES- 

See  Sheriff^    pii  ,lV 
HAND  B1LL8.    .  > 


See  Jurt,  i. 


M 


SB3fSPfft/M     log /I 
See  Powna^fcj     ,. 

INDICTMENT.  T.  , 

See  Forgery.      •..      ;u<iit>(qo< 
LANoi^an  *N»«XaKtfeeyjl&> 

»  ....  d.T«  lI*nifV 

INDORSEMENT,  '/wiWii. 
See  Bills  of  Exchange/  if. 


l*teOtVfc!W4«ft*OftS. 


INSPECTION  OF  PAPERS.    OS? 


MFfcftlGR  COURT. 

Where  the  plaintiff  declared  in  «*- 
sumpsii  for  work  and  labour,  in 
healing  and  curing  the  defend- 
ant's horses,  within  the  jurisdic- 
tion of  a  county  oourt,  and  for 
divers  potions  and  medicines 
administered  and  applied  on 
those  occasions  j— on  a  writ  of 
false  judgment,  assigning  that 
it  did  not  appear  that  the  po- 
tions, &c  were  supplied  by  the 
plaintiff  on  the  occasions  therein 
mentioned,  within  the  jurisdiction 
of  the  Court,  and  that  the  consi- 
deration for  the  promises  was  not 
stated  to  have  arisen  there:— Held, 
that  this  amounted  to  a  sufficient 
allegation,  that  the  potions  were 
administered  within  the  jurisdic- 
tion.   Dunn  v.  Crump,  E.  3  G.4. 

INNKEEPER. 
See  Post  Horse  Duty. 

INQUIRX,  WR^T  OV. 
See  Cost*,  11. 

DaI*AG*S,  3. 

.  Eiapttuttt,  1. 
A  platnttff  has  hit,  option  to  Issue  m 
Writ  of  inanity  or  not,  hi  an  action 
tof  debt,  foutodeA  On  the  statute 
*  tod  »  Edw.  0,  c.  10,  brought  to 
recover  the  treble  value  of  tithes. 
Bute  fGterk) r.  HodgetU,  H.  0&4 
<J.  4.  002 

INSOLVENT  DEBTORS. 
See  Damages,  IS. 

PttlSOH**. 

1.  To  prevent  unnecessary  expense 
to  plaintiffs  suing  in  this  Court,  in 
ca*e  of  toot  tees  given  by  prisoners 
of  their  intention  to  apply  for  their 
<Kschatge  infer  *?y  net  toade  for 
the  relief  of  Insolvent  Debtors  :— 


it  Was  ordered,  that  after  such 
notice  given  to  any  plaintiff,  no 
prisoner  should  be  superseded  «r 
discharged  out  of  custody  at  the, 
suit  of  such  plaintiff,  by  reason  of 
sutjh  plaintiff's  forbearing  to  pro* 
ceed  against  him  according  to  the 
rules  and  practice  of  this  Court, 
from  die  time  of  euch  notice  given, 
until  some  rule  or  order  should  be 
made  in  the  cause  in  that  behalf 
by  this  Court,  or  one  of  the  Judges  > 
thereof :— and  it  Was  further  order* 
ed,  that  a  copy  of  this  rule  should 
be  hung  up  in  the  Fkei  Prison,  the 
Chambers  of  the  Judges,  and  in 
the  Prothonotaries'  office,  in  the 
place  where  rules  of  this  Court 
are  usually  hung  up.  Reg.  Gen. 
M.3  0.4.  Page  45* 

4.  Where  a  prisoner  on  being  brought 
up  under  the  compulsory  clause  of 
the  Lords'  Act,  delivered  in  a 
schednle,  in  which  it  was  stated 
that  be  was  entitled  to  an  annuity 
after  the  death  of  his  mother*  be-  • 
cured  on  a  freehold  estate,  which 
he  had  sold  to  bis  brother  for 
1000/.  which  he  bad  spent  extra- 
vagantly and  Improvidentiy ;  the 
Court  allowed  him  to  be  discharg- 
ed, ou  his  consenting  to  amend 
his  schednle,  by  inserting,  that 
"  be  was  ready  to  assign  his  in- 
terest in  the  estate  to  tbe^taintHT, 
(if  he  had  any),  and  that  he  would 
execute  an  assignment  according- 
togty  *"— although  he  was  lately 
remanded  by  the  Insolvent  Deb  tors' 
Court,  for  not  having  satisfactorily 
accounted  for  the  disposition  of 
his  property.  Goldsmith  v.  Taylor, 
M.3C.4.  370 

INSPECTION    AND    P&ODVC  + 

TION  QF  PAPERS. 

£e*  ArfroBKEY,  6. 

1.  Where  a  commission  of  bankrupt 


GSft 


INSURANCE. 


LANDLORD  AND  TENANT. 


\ras  sued  out  against  the  plaintiff 
and  superseded,  as  being  founded 
on  a  concerted  act  of  bankruptcy, 
and  a  second  commission  was  is- 
sued, and  the  plaintiff  brought 
trespass  against  the  messenger  to 
try  its  validity :  the  Court  would 
not  order  the  v  bankrupt's  books 
and  papers  to  be  produced  to  the 
assignees  under  the  second  com- 
mission, on  an  application  by  the 
defendant  3 —as  such  application 
should  have  been  made  to  the  Lord 
Chancellor  in  the  first  instance. 
Wilson  v.  Legge,  M.  4  G.  4. 

Page  400 

£.  The  Court  will  not,  in  the  exercise 
of  its  discretionary  power,  compel  a 
defendant  to  produce  certain  bills 
of  exchange,  on  which  the  action 
is  brought,  and  which  were  set 
out  in  the  plaintifPs  declaration, 
in  order  that  he  might  inspect  or 
take  copies  of  them ;  on  an  affida- 

i^vit  by  the  plaintiff,  stating  that 
the  defendant  had  obtained  them 
from  him  by  undue  and  fraudulent 
means/ and  which  the  defendant 
negatived  by  affidavits  in  general 
terms  ; — on  the  grounds,  that  the 
plaintiff  should  have  shewn  by 
what  means  the  defendant  became 
possessed  of  them,  and  that  the 
former  had  his  remedy  by  an  ac* 
tion  of  trover  after  demanding  the 
bills ;  in  whieh  case,  the  burthen 
of  proof  would  lie  on  him,  instead 
of  his  being  enabled  to  make  out 
a  primrf/acttf  case,  if  the  defendant 
were  bound  to  produce  them. 
Threlfall v.  Webster,  H.3&4G.4. 

569 

INSURANCE. 

In  "the  case  of  a  .total  loss  on  an 
open  policy  of  insurance  on  freight, 
the  assured  is  entitled  to  recover 
for  the  gross  freight,  free  from  all 


deductions;  and  evidence  is  ad- 
missible to  shew,  that  although 
open  policies  on  freight  are  of  rare 
occurrence ;  still  H  is  the  practice 
at  Lloyd's  to  pay  the  assured  the 
amount  of  the  gross,  and  not  of 
the  nett  freight.  Palmer  v.  Black- 
turn,  M.  *  G.  4.  Page  339 

IRREGULARITY. 

StfcPfiACTICE,  10. 

JOINDER  OF  PARTIES, 
See  Waste,  1,' 

JUDGMENT. 
See  Costs,  11.    t 

©Afi AG^S,(  'y    , 

Execution,  2- 
PnAcrioa,  11 ,    ,, 

PaI&OKKH,  1.   . 

.  JURISDICTION         • 
See  Assumpsit,  2. 

Where  the  plaintiff .  sought  to  set 
aside  ^  Yeniwi  ib?  the  'defendant, 
on*  an  affidavit  stating*  that  jhandr 
bills,  reflecting  om  liia  cbasacter, 
had  been  circulated  in  Cooat,  and 
seen  by  several  of  tbg  Jury  ML  the 
trial  i  the.pourtrtfas#tf^P*a4fBJt 
affidavitaiipfn  the  Juffoif ,4fc»ft  ibef 
had  not  seea  such  band-mUte » &* 
terv.  J/erei*>  E.a^.44.,1,  o'OT 

t         r  km    -    ■  l 

LANDLORD  ANDtfTENANT,: 

See  Eject  ii  sat V    \\  t'\  .\. 

Trespass,  T.     .'\^.    i 
Use  ano  Occupation,  i. 

Where  the  tenant  of  a  house^  after  a 


LEGACY 


LIBEL. 


05ft 


regular  notice  to.  quit,  abandoned 
the  premises,  locked  up  the  door, 
and  left  only  a  fow  articles  of  furni- 
ture therein  ;  and  the  landlord  af- 
terwards, in  his  absence,  and  when 
uo  person  was  in  the  house,  broke 
open  the  door  and  took  possession: 
— Held*  that  he  was  justified  in  so 
doing,  as  he  had  a  legal  right  of 
entry ;  and  it  seems  that  the  tenant 
cannot  maintain  trespass  against 
him,  but  that  his  remedy,' if  any,  is 
by  indictment  for  a  forcible  entry. 
Turner  'v.  Meymotl  (Gent.),  H. 
3  &  4  G.  4.  Page  674 


LEASE. 

See  Power,  2. 

Use  and  Occupation,  1. 

By  the  statute  13  Eliz.  c.  10.  s. 
3.  "  all  leases  made  by  spiritual 
persons  other  than  for  the  term  of 
twenty- one  years,  or  three  lives, 
whereupqn  the  accustomed  yearly 
rent  or  more  shall  be  reserved, 
are  void  :" — Held,  that  in  order 
to  render  a  lease  valid  under  this 
statute,  it  mast?  be  made1  of  land 
which  had  been  previously  let,  or 
*trwhich  some  rent  had  been  before 
reserved  :— Therefore,  a  lease  by  a 
vicar  tor  three  lives,  of  uninclosed 
and  waste  land  not  proved  to  have 
-been  before  let,  was  held  not  to 
be  binding  on  his  successor  j  al- 
though the  lessee  covenanted  there- 
in to  inclose  the  land,  and  pay  a 
rack  rent  for  it :— Held  also,  that 
theistiatutc  32£fe«.  8>  c.  28,  and 
13  Eliz.  c.  10,  are  in  pari  materia4, 
and  must  be  taken  together.  Doe 
d,  Tennyson  v.  Yar  borough  (Lord), 
X.3  6.4.  238 

LEGACY. 

■I,u"  &fc ExECCToirs,  *. 


LETTERS. 

See  Bills  of  Exchange,  1. 
Costs,  3. 
Evidence,  1,2. 
guabantie. 

LIBEL. 

1.  Where  in  a  declaration  for  a  libel 
published  in  a  newspaper,  which 
reflected  on  the  plaintiff  in  his 
profession  as  an  attorney  3  the 
libel  was  headed  with  the  words 
"  Shameful  conduct  of  on  attor- 
ney,1' and  then  professed  to  give 
an  account  of  certain  proceedings 
in  the  Insolvent  Debtors*  Court, 
injurious  to  the  plaintiff's  profes- 
sional character ;  and  the  defend- 
ant pleaded  the  general  issue,  and 
nine  special  pleas  of  justification, 
stating  that  the  alleged  libel  con- 
tained a  faithful  and  true  account 
of  the  proceedings  in  that  Court : 
such  pleas  were  held  ill;  as  the 
words  "  Shameful  conduct  of  an 
attorney,"  formed  no  part  of  the 
proceedings  in  the  Insolvent  Court. 
Clement  v.  Lewis  (in  error),  T.  8 
G.  4.  Page  800 

8.  Where  the  plaintiff  was  proprietor 
of  a  public  building  kept,  for  the 
purpose  of  exhibiting  the  art  of 
pugilism  or  boxing,  commonly 
called  sparring,  by  persoqs  skilled 

,  in  that  art,  and  to  which  spent** 
tors  were  admitted  on  payment  of 
a  certain  sum  each  :r-Held.  <nat 
it  was  an  illegal  occupation*,  as  it 
tended  to  encourage  prize  fight- 
ing :  Therefore,  where  the  plaintiff 
brought  an  action  for  a  libel  con- 
tained in  a  newspaper,  imputing 
misconduct  to  him  as  such  pro- 
prietor, and  it  was  proved  that  he 
had  sustained  damage  thereby,  but 
the  Jury  found  a  verdict  for  the 
defendant,  on  the  ground  that  the 
occupation  was  Illegal  3  the  Court 


fW 


LORDS'  ACT. 


N*W  TJUAL. 


i-eraaed  to  disturb  i*.  Hunt  Y.Bell, 
T.3G.4.  Page  212 

LIEN. 

See  Attobkby,  13. 

&AN**UrT,  2. 

LIMITATION  OF  ACTIONS- 

The  Wltham  Drainage  Act,  2  Geo. 
3,  c.  32,  provides,  that  where  per- 
sons shall  reflise  pr  neglect  to 
treat,  the  Commissioners  may  is- 
sue their  warrant  to  the  sheriff 
to  impanel  a  Jury,  who  are  to 
assess  the  damages,  and  their 
verdict  is  to  be  binding:  and 
it  is  also  provided,  that  upon  pay- 
ment or  tender  of  the  sums  so 
assessed  by  the  Jury,  the  Com- 
missioners may  enter  upon,  and 
make  use  of  the  lands :  and  the 
act  contained  a  clause  limiting  the 
commencement  of  actions  against 
the  commissioners  to  six  months 
nest  after  the  doing  the  matter 
or  thing  for  which  «nch  actions 
Should  be  brought.— Where,  there* 
fore,  die  surveyor  to  the  Commis- 
sioners widened  a  ditch  nearly  a 
year  before  the  commencement  of 
the  action,  and  the  plaintiff's  sheep 
Jell  in  and  were  drowned  within 
six  months  from  that  period  :— 
Held,  that  in  an  action  of  trespass, 
brought  against  him  for  widening 
the  ditch,  lie  was  entitled  to  claim 
therprotectton  of  die  act  5  .although 
theCommlssioners  might  not  have 
made  the  compensation,  or  pur- 
sued (he  course  thereby  directed. 
Booth*?  v.  JtVfon,  E.  3  6. 4.    61 

LORDS'  ACT. 

&e  Evu>s»  ca,  6. 

Insolvent  Dsdtors,  2. 


MARRIAGE  SETTLEMENT. 
£ee  Dsvim,  i. 

MEMORANDA,  116,  «l 

Ske  otto  Fraud*,  drjflrors  or. 
<9ua*a«yi*. 

MEMORIAL 
&*  An*u*ty,4. 

MESN£  PHOEUK, 
8ee  Emcrmxr. 

MISNOMEfc. 

See  Van.,  1. 

MISREPRESENTATION. 
Ssefteusaaa,  I. 

money  wtft  mm  mchfed. 

SesAasqajvair,^ 
Sarr^ojrf^t    . 

NEvtsfAlflfciL; 
Met  D*m*a«v4t< 


1.  Where,  in  an  adfbn  for  lis  tarn* 
the  plaintiff  declared  flSftk  de- 
fendant beat,  bruised,  jm*""^ 
him }— Hea,  sak  etiemdtmmt, 
and  the  plaintiff  replteW*  laW 
*ua  proprU;  and  it  *&  f** 
that  the  latter,  bring  i»W 
back,  got  off  and  lieWtij**** 
at  the  defendant,  wfcffwlstte 
struck  him:— -Heftj  '  " 
tiff  should  have 
and  it  having  been 
whether  from  the 
plaintiff  was  so  fiur  tl 
to  justify  the  assault  .  ^ 
him  by  the  *eb*titjjj^  <* 
having  foantf  in  the  &$&***  >~ 


Br*r**' 


NEW  TRIAL. 


OFFICER. 


G01 


the  Court  refused  to  grant  a  new 
trial.     JDale  v.  Wood,  £.  a  6.  4. 
Page  33 
"     «.    Wfcere  the   plaintiff  sought  to 
i  .  «*fca*ide.a  verdict  found  for  the  de- 
fendant*, on  an   affidavit,  stating 
that  hand-bills,  reflecting  on  his 
character,  bad  been  circulated  in 
Court,  and  seen  by  several  of  the 
Jury  at  the  trial ;  the  Court  refused 
to  admit  affidavits  from  the  Jurors, 
stating  that  they  had  not  seen  such 
hand  bills;  buigranted  a  new  trial ; 
although  the  defendant  swore  that 
he  bad  no  toottfedge  of  their  hav- 
ing fceeq  *rin|ed  or    circulated. 
Cotter  v.  Merest,  E.  &  G.  4.        87 
3.  Wh«ure  the  avowant*  in  replevin, 
'*  gaWitr  evidence  an  attornment 
by  th^  plajffiff /to    them   seven 
years  before  the  commencement  of 
Ytfct:aftipit,  <ch*aimg  ^bkh  period 
no   rent  had    been    demanded; 
and  the  plaintiff  offered  to  prove 
a  feoffitottit  lb  him  by  the  per- 
eon  linger,  w^om  they  claimed, 
as  well  as  certahi  letters  written 
bpfoiwh  pn+Jki)  as  being  adverse 
to  tbafir   slmlie,  and  tending  to 
shew  that  he  had  an  equitable  in- 
tent*! ferity,  wblc*  were  rejected  at 
Nm  Prim*  on  the*  ground  that  the 
"^    ,   plaintiff  could  not  be  permitted  to 
%  *'-J&.    4i8pute  his  tenancy  after  the  at- 
yi*t    tommentj,  the  Court  granted  a 
...I'.i'lHrW  trial*      Gr^enor  v.  Wood- 

^^jlJVwre^  an.  action,  on  a  policy  of 
j  t  u  4lf*a*siiranee,  the  Jury  found  a  verdict 
.-■ill-  #**  an  average  loss,  the  Court 
-nu.»  *  Jw^M  no$;  interfere,  or  grant  a 
•ll-*i  **W  *>rJaJ»  on  the  ground  that  it 
<it»t  ^.,*9uld  have  been  left  to  the  Jury 
•«dJ  » '*°  ^enn*ne  whether  the  expences 
*«  %.♦«•  °^  thejsalaof  the  damaged  cargo 

<h»u»m(  $?p,4  ^  borne  *>y the  Ul*der- 

kMtt  *»t> wr\ter*  P'.  not^  as  that  fact  was  in 

T  m      ^  Hie  discretion  of  the  arbitrator,  by 

Whom  the  amount  of  the  loss  was 

to  be  ascertained.    Hudson  v.  Ma~ 

jwikamh,H.ak4G.4.  463 

VOL.  VII. 


6.  If  a  material  witness- states  on  affir 
davit  that  he  had  made  a  mistake 
in  giving  his  testimony  at  the  trial, 
the  Court  will  grant  a  new  trial : — 
Where,  therefore,  in  an  action 
brought  against  the  defendants, 
as  part  owners  of  a  vessel,  for  ar- 
ticles supplied  by  the  plaintiff,  a 
notary  public  swore  that  one  of 
the  defendants  employed  him  to 
execute  a  bill  of  sale  before  the 
goods  were  furnished  j  but  after 
the  trial4  swore  that  he  had 
been  mistaken,  and  that  he  had 
been  employed  by  the  original 
owners  alone  ;  the  Court  ordered 
the  cause  to  be  re-tried.  Riclutrd- 
son  v.  Fisher,  U.3&46.4. 

Page  546 

NOTARIAL  CERTIFICATE; 
See  Rbcovbby,  5. 

NOTICE  OF  DISHONOUR, 
See  Bills  of  Exchange,  2. 

NOTICE  TO  QUIT. 

See  lUHBLOAD  AND  TllNANT. 

Wastb. 

OATEL 
$ee  WiTOTftss. 

OFFICER. 

&eSHBBf**i    . 

An  actien  of  assumpsit  camoot  be 
maintained  against  the  Secretary 
aft  War,  by  a  retired  dork  of  the 
War  Office,  for  his  retired  allow- 
ance; although  such  allowance 
was  included  in  the  yearly  esti- 
mates drawn  for  by  such  Secre- 
tary, and  received  by  him  as  ap- 
plicable to  such  specific  allow- 
ance ;  on  the  grojind  that  the  Se- 
cretary is  only  chargeable  in  his 
public  and- official  character:  and 
thai  ao  ^action  cannot  be  main- 
tained against  him  as  such,  for 
any  thing  done  by  him  in  that 
character  j  although  it  may  amount 

2y 
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]^ORI>S'  ACT. 


refused  to  disturb  ft.  H*ni  \ 
T.  3  G.  4.  f  % 

f     £ 
LIEN.    ,'|     f 

See  Attoh*  j  4  4 
B***     $  *  * 

LIMITATION  ^\> 

s  WitAfltn      (<\V  * 

.    ..V.  >  I  *  *_ 


The 


SOUS 

treat 

Mt- 

me  1 

irf1 

,*ERI0R 

to  i* 

ACTICE  — 

£?IK,    1/2— 

- 

I  OF  REFERENCE. 

r 

See  Award. 

,       POST-HORSE  DUTY. 

f  tffrcte  the  defendant  an  innkeeper, 
contracted  with  a  coach  proprietor 
lo  furnish  him  with  two  additional 
horses  to  .assist  iik  dragging  a  Stage 
coach  carrying  the  mail  up  a  hUl 
about  three-quarters  of  a  mile  in 
length  in  the  course  of  each  jour- 
ney, and  &>r  which  he  was  to  re- 
ceive a  guinea  per  week.— Held, 
that  such  horses  were  not  subject 
to    the    posUhorse    duty    under 

'  leHher  of  >  the  statutes  imposing 
eueh  dujyras  the  stage  coach  duty 

-  is. to  deregulated  by  the  number 
of  4>a#^ngers  eaeh  caaeh  is  li- 
tmsf&'tok!  eaiwy,  and  not  on  the 
hor*&.  emfloy&i  to  draw  it. 
J9pme  v.  Gweti.    M.  3  Q.  4, 

■     iw-     .......■■•  441 

-      BOXJNBAQB. 

-  '  '  '  '    (See  Sftteitti't',  3. 

.      PQWBB. 

l/^WWCi  Jt.  pr%v%tt«y  to  the  mtar- 
Viage  of  his  daughter  6'.  cdhvfyed 
property  to  the  use  of  himselffor 
life,  remainder  to  the  use  df  B., 


^rC.  andthelt^V 
•i  a  term  fbr  <th^k 
yminget  cnftlrfcn)  >;  retna^ 
the1*»e  orf  <7:  hoO  heVfceirtT  w 
9.  and  C.  aMhrwvMto'l&kdVine 

'^Utttd'tRfeWfllfc',  5fshbjte¥  to  the 
•tee*ii**h*  %i^m^t^mW<>will 
n^^he^**1***  jfeffbri**s€. 
by  wffl'^Wrfa^^w^^rittag 
ef  la^mtta^;^uY^bi^^^^bch 
w»,'  W  W  «»OT<bjpte*-  »  fete 
l|HWgfte#o>?yfo  «ft&t*a*y'a*e 
■  bY^riioVt!  ^tftefcses/sWftjld  Spp^oltit, 
(wlricWM/bftflM^^ 
hfitikt''  iirMu^^^^tft. 
witfisfMid^*erinWc4-t«fe.^Hito 
'tbtorWf  ^p^e^^>iila«) , 
ah*fntflW«Selm  fiffig^ftftfcnt 
rfsu«^^A«m^?«Wft*Pw%Ae 
6ira^^;iott^%8^C.«sa^«er 
htfrf'^riii¥fcu^^^ 
wtfoin  swe  nao?  luy  sSiWp,'  nSarned 
£., wboto  «fe'^t8ttWtSaVind 
tf^W^'lea^Mg  £>  tfn  ittU^ttn 

by  ijd:  j  -iJfvmeN  'so*  tc^ayian 

instrtrment  ^urp<rt^r^'to  *V»f3er 
w»3ig^Wt^^9iceW?%ad 
tfttfeted  bV  three1  Whneise^  fcfPill 
hef*Sft6itesf  a^ffcicri^tti^n^utattit 
ccmfaitilng  /4  ^&ft£'ttai><&e 
ptobetty H>to\jM(M  oWWV/s 
srstef,  in  ctoe-tf  JKY<Mig&Mvs 

'iMPtrtnV  jst:  iHoHi^4&fti^ms 

ffiMtahWarrl^fedeg^ttia  with- 
out fcfcue.  Held,  tfeilPtifc  &*&&- 
mtitt  *x*cufcd  *$&.->*}&  mtf%s 
to  the  estates  ^o*^r»ed,(tt  »e 
fine;  ofierslte  Wttw  ds  te&edu- 
tiou  of  her  power  of  appointment, 
but  as  a  devise  by  foree  ofker  uv> 


% 
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~e. 


lb 


A-  bad  begs  u»»K 
^  ihtretfdut  <)*:*• •' 
0i|ea  «»ta,«jjf..pci*ow, 

terjnM  y«ww*t  «***»"«  V 
.  $,t  awl  »n^t  {Wprqw4.|««fc.*at 

lafrw  ,1mm  **»,  !«fde  UU^I  the 
IlA«»»!  ?fc3*fi.  ■**»«  «•  »*•  #»«*»«>. 

adWtorfsW.WWf »  by  vhich  40#. 
?,^eWr^MKTe4fo^.b«ribtli«-itw»« 

atimtoW*  WW***  although;  it 
-Jff#  fWtW^  that  auch  aewwd 

e^WKj  rfffe-'sn^jr  fps  *».pajrn>fHit 
3«r  fH>Hi4aJj1W  pf-a.hpriot.  .  Q*e 

-*»#»*  ffcH^X  *<?.,*.< 

ill  isdlc  *»*Wt  vJ    ?r  '   f  :     •   ..  ^ 


4 


be    discharged   out   of  custody. 

CtacgAfeji  v.  Rgtquhmoih  T-  3  G* 4. 

Ptege3i2 

P&IZE  FIGHTING. 
Sec  Libel,  2. 


PRIZE  MONEY. 

statute  49  Geo.  3,  c.  103,  8. 16, 

powers  commanders-in-chief  on 

jn  stations  to  promote  petty 

j ;  j  l  irs  and  seamen  to  the  rank  of 

W«  "ant,  master,  surgeon,  boat- 

%/*&c.    Wherej  therefore,  a 

^/Jta's  niate  was  appointed 

*f  t^tswain  of  a  single  ship, 

*4  Vreturn  made  an  assign* 

>| .  prize-money  to  the 

^  |  H  the  warrant  of  the 

A  t  >nfirming  that  ap* 

se*  Snot  signed  until 

*e3"^  tVI,  that  the  plain- 

?eiTr  "»  to  bave  been 

pired^efoi  .  the  first  in- 

the  Court  set  it.  entitled  to 

^'    .%N  v,        M>atswaln> 

^.mereth.p^^'^ 


fendants,hernay8Uco^    icted 

P^CC8S  W?  ^  *SS  ^fee- 
able  against  the  oiheCJ§V& 
therefore,  the   plaintiff  g,Z?N.  * 
bailable   process   against^}** 
which  he  was  arrested  and  il£ 
bail,  *nd  «  week  afterwards)  i* 
out  serviceable  process  again  Jv 
C,  D,  and  E,  and  delivered  a  dedal 
ation  to  A.  as  Against  him  mid  th« 
four  other  deferutenta  jointly  as  of 
the  Term  after  the- writs  were  re- 
turnable :— Held,  that  such  deck- 
-ration  was  not  irregular,  the  ob- 
ject of  the  process  befag  merely  to 
bring  the,  defendants  into  Court, 
and  the  plaintiff  not  being  bound 
to  declare  uutil  after  appearance 
]    bfrrih.  %,CkriU*4  *.,  W^t*  T- 

!  ,-aG,4,  v>-  .  ,.liir.,.rt.  \>m 
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PRACTICE. 


PRACTICE. 


4.  Where,  in  an  action  of  trespass, 
the  defendant  pleaded  several  spe- 
cial pleas,  justifying  a  right  of 
way  for  himself  and  his  servants, 
and  with  horses,  and  a  like  right 
for  himself,  and  his  servants  with 
horses,  omitting  the  word  "  and ;" 
Held,  that  as  those  pleas  involved 
questions  of  distinct  and  separate 
rights,  the  Court  would  not  refer 
it  to  the  Prothonotary  to  deter- 
mine  whether  the  latter  should  be 
struck  out,  as  being  unnecessary 
and  irrelevant.     Tiicktf  v.  Yean- 

~  dall,  M.  3  6. 4.  Page  351 

5.  The  rule  of  Easter  Term,  10  Ge<&, 
which  requires  that  all  notices  shall 
be  given  before  nine  o'clock  at 
night,  does  not  extend  to  process, 
Which  may  be  served  at  any  hour. 
Pftddee  v.  Cooper,  M.  3  G.  4.   356 

6.  Where  the  defendant  obtained  a 
rule  to  quash  a  writ,  on  the  ground 
that  the  name  of  the  plaintiff's  at- 
torney was  not  indorsed  on  the  copy 
served  on  him  :— Held,  that  the 
terms  of  such  rule  were  too  exten- 
sive, as  the  writ  itself  was  good  ; 
and  as  it  was  necessary  for  the 
plaintiff  to  appear  and  oppose  the 
rule  in  support  of  his  writ,  the 
Court  ordered  the  service  only  to 
be  set  aside,  on  payment  of  costs 
by  the  defendant.  Huggett  v. 
Parkin,  M.  3  G.4.  359 

7.  Where  the  plaintiff,  having  a  joint 
cause  of  action  against  five  defend- 
ants, sued  out  bailable  process 
against  one  alone,  under  which  he 
Was  arrested  and  put  in  bail,  and 
afterwards  sued  out  serviceable 
process  against  the  other  four,  and 
all  the  five  defendants  were  named 
in  the  affidavit  to  hold  to  bail; 
and  a  declaration  was  delivered,  in 
which  they  were  all  included  ;  but 
the  bail-piece  was  taken  in  the 
name  of  the  defendant  only  against 
whom  bailable  process  had  issued •> 
the  Court  refused  to  enter  an  er- 


oneretur  on  the  bail-piece,  *s  there; 
was  no  variance  between  the  pro- 
cess and  declaration  :  — on '  ^  the 
grounds,  that  the  plaintiff  migfat 
sue  out  bailable  process  against 
one  defendant,  and  serviceable 
against  others:  that  four  only 
could  be  included  in  one  writ} 
that  the  bail-piece  must  agree  with 
the  writ  under  which  the  one  de- 
fendant was  arrested ;  an$  that  the 
affidavit  of  debt  corresponded  with 
the  declaration  which  had  beeii 
delivered  as  against  all.  Christie 
v.  Walker,  M.  3  G.  4.     Page  90S 

8.  Where  the  plaintiff,  in  A  special 
Jury  cause  for  not  .setting  out 
tithes,  was  under  a  peremptory 
undertaking  to  try  at  the  next 
assizes,  the  absence  of  eleven  spe- 
cial Jurors  n  a  snifcfa*  freason  for 
his  declining  to  proceed,  with  the 
trial,  although  a  tales  had  been 
praved,  and  part  6f  th*  taledmtsn 
sworn;  and  the  Cotit* AM**** 
a  rule  for  judgment  '**  intense  5ft 
nonsuit,  on  the  plartttlfffe  spring* 
fresh  peremptory  m^erwkftigr'» 
try  at  the  ensuing  assises.'  yMms9sr 
v.  Mibier  (Clerk),  M.  *  O.  4. 

9.  The  Court  will  not  allow  a  special 
demurrer  to  be  argued  on  the  last 
day  of  Term,  on  a  statement  try 
counsel  that  it  is  only'adhanvde- 
niurrer,  and  filed  for  tbe  meVe 
purpose  of  delay.*  TibbeU  v.  Wftr- 
ring,  M.  3  G.  4.  «0 

10.  A  writ  of  capias,  returnable' f4*i 
the  morrow  of  St.  Merttfci;1  was 
served  on  the  defendant's  Wife <m 
the  12th  November:  and  ft^'lhe 
notice  at  the  foot  thereof/  &$tte- 
fendant  was  required  to  «$>edf  on 
the  12th  June  preceding :— Tlie 
defendant,  after  notice  of  declara- 
tion, requested  that  further  pro- 
ceedings might  be  staid,  and  prb- 
mised  to  pay  the  debt  and  cost*  j 
Hckl,  that  this  was  a  waiver  of  the 
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irregularity  in  the  writ  and  service. 
Howes  v.  Knight,  H.3&4G.4. 
Page  461 

11.  Where,  in  an  action  against  five 
defendants,  the  rule  to  plead  seve- 
ral matters  was  erroneously  enti- 
tled A.  v.  B.  instead  of  A.  v.  B* 
and  others^  aod  the  plaintiff  signed 
judgment  as  for  want  of  a  pled  j 
the  Court  set  it  aside,  without 
costs.  .  ChrMRe  v.  Walker,  H.  3 
<fc  4  G.  4.  500 

See  S.  C.  Id.  62,  301 

PRECIPE. 
See  Recovery,  % 

PRINCIPAL  AND  AGENT. 
Set  Agent. _ , 

PRISONER. 
Set  I^solyen*  Debtors  . 

1.  Where  a^de^qdaflt,  after  final 
jtidgmen*,  surrendered  in  discharge 
of  his  /bail,  and  .the  plaintiff  omit- 
ted .to  charge  Jhum  in  execution 
within  two  Terms  next  after  such 
surrender :— .Held^,  that  he  was 
supersedeable,  although  be  had 
caused  himself  to  be  removed  by 

.  habeas  corpus  into  the  custody  of 
.the  Marshal  of .tjie  King's  Bench, 
immediately  on  bis  being  charged 
in  execution,  Morris  v,  M'Grath, 
E.  3  0.4.  154 

2.  .Where  the  defendant .  had  been 
arrested  on  process  issued  out  of 

.  tbe  Court  of  Kings  Bench,  and  was 
discharged  on  filing  common  bail> 

.  on  the  ground  of  a  defect  in  the 
affidavit  of  del>t ;  and  a  new  de- 
tainer for  the  same  cause  of  action 
was  lodged  against  him  in  the 
Fleet  prison  on  the  day  of  such 
discharge,  where  he  was  then  con- 

.  fined,  and  the  action  in  the  King's 
Bench  had  been  discontinued,  but 

i  the  costs  not  paid :  —  Held,  that 
such  detainer  was  irregular  $  and 
the  Court  ordered  the  defendant  to 


be    discharged  out   of  custody. 

ClaugHion  v.  Faarquharson,  T-  3  &  4. 

Page  312 

PRIZE  FIGHTING. 
See  Libel,  2v 

PRIZE  MOtf  EY. 
The  statute  40  Geo.  3,  c.  108,  s.  id, 
empowers  commanders-in-chief  on 
foreign  stations  to  promote  petty 
officers  and  seamen  to  the  rank  of 
lieutenant,  master,  surgeon,  boat- 
swain, &c.  Wherej  therefore,  m 
boatswain's  mate  was  appointed 
acting  boatswain  of  a  single  ship, 
and  on  her  return  made  an  assign* 
ment  of  his  prize-money  to  the 
defendant ;  but  the  warrant  of  the 
navy* board,  confirming  that  ap* 
pointment,  was  not  signed  until 
afterwards :— Held,  that  the  plain- 
tiff must  be  taken  to  have  been 
legally  appointed  in  the  first  in- 
stance, and  might  assign  prize* 
money  which  he  was  entitled  to 
receive  as  such  acting  boatswain* 
when  due,  without  being  subject 
to  the  restrictions  of  the  45  Geo.  3, 
c.  72,  s.  02,  by  which  petty  offi- 
cers and  seamen  are  restricted 
from  the  assignment  of  their  prize- 
money.  WeUard  v.  Moss,  H.  3  & 
4  6.4.  603 

PROCESS. 

See  Bail,  2. 
Practice. 
Prisoner,  2. 

PROMISSORY  NOTE 
See  Bills  of  Exchange. 

Forgery,  1. 

Set-Off,  1. 

RECOGNIZANCE. 
See  Bail,  4. 

RECOVERY. 
See  Pine.  „ 
1.  A. recovery  may  be  amended  by 


RlCXftBRYi 


RELAYS* 


miertiag  that  words  mtadm  aad 
friatare  hwfave  land,  akhoagh  it 
vnl  described  as  lend  generally  in 
the  recovery  and  deed  to  Wad  the 
uses.  Tucker,  demandant;  Fair* 
6aa*>  •  tenant)  -  Bakep,  vouchee, 
T.3G.4,  Page  267 

2.  Where  the  names  of  the  vouchees 
bad  faeea  Inserted  &y  mistake  in 
the  fir&cipe  of  the  warrant  of  attor- 
ney, Instead  of  that  of  the  tenant, 
the  Cotort  allowed  it  to  be  amend- 
ed by  substituting  the  name  of  the 
latter  fof  those  of  the  former.  Cox, 
Demandant;  Ince,  Tenant;  GUU 
Vouchee,  T.  3  G.  4,  25? 

&  A  recovery  suffered  seventy  years 
since,  cannot  he  amended  by  in- 
serting an  advowson,  although  it 
was  omitted  by  mistake,  and  had 
formed  part  of  the  estate  since 
the  recovery  was  suffered  ;  with- 
out an  ssflMsvit » sitting  how  the 
presentations  had  £ooe  from  that 
time  to  the  application  for  the 
ameitylmejiti  Cofoiotigh,  Demand- 
ant ;  Praed,  Tenant )  Savage, 
Vouchee-1  TJ8G.4.  268 

4.  The  retprn  a£  a.Wfit  of  augumons 
may  be  a1ter$drby  inserting  a  sub- 
sequent return  day/  if  there  are 
several  vouchees  residing  in  dif- 
ferent counties  j"  and  one  of  (hem 
could  not  algr*  if  utttil  a  day 
after  it  was  first  made  returnable. 
Bramwell,  Demaridant ;  Winter, 
Tenant  Oefmf^,  Vpuehee,  l\  3 
,GA„r  .-  ..  289 

6,  A  wcwery  was  permitted  tp  pass, 
althqugh  ft  thf  afeday  it  of  acknow- 
ledgmeatpja^taria)  certificate,  and 
t^o^her  necqseary  instruments  to 
ra^,tfc.*aine,  Demtrpra  had  at 
first  Umiimor^perjy^yled  an  it- 
imdA , w$cb.  *ord?  bad  beeo  struck 
<**  tofiMm  JWnWPt^e,  and  that 
of  wfow  mWWei*.  by  way  of 

Vo^ae^^8  4?.4.  372 


*    StePWait;  2.  ' 
TasapAss,  10. 

REGULA  GENERALIS.  W 
See  I^solvkNt  Debto**,  1, 

RKFERENtaE,  QBti^% 

See  Awaaaw  •        •- 

Coaiaaydt  <<>  i  -'-1 

r^ease;.,^'!,,,;; 

1,  Tbe  Cturt  wiU  not  atljesafe,' 
release  giveft  ft  lojsa^ftirojplaii- 
tiffs  to  a  deftodnpi.aAet :.-«*■ 
brwiga4>uak3aani|ia\oaa^ck«- 
ly  ealabUHfaa^j/viMht^^ihcafat, 
-two,  pla«tu%  j(»^]pa*tdejs>  m- 
*  eirvekd  ibew  aMotiwy  frijliocaai 
to  fatal  in  an.ai^ioJi>*m#it-ay 
then  u  agBiAst  Jth*  l4e*tadaa*i*r 
tnisrtprte*ntetirt»  a&4*aadt  «*- 
(tttcy j  and  a  few  days  befrnt'tlle 
;  trial,  *nevo*.th«i|^ia*tk^ 
so  tthe  .detada*twnw*la«tkc 
kaowAolgv  otfitaA  miWaaa*^ 
!wtthTsuctara*to**ie$  ^etwNrt 
refused  \o  M&tf9te.sAi£mM*te- 
^«fefWlt,:*f^S^aJ*4*fv*  iA««Atf 

2  3  ftai  a-gcdemVetleaife,  jpiejttyU 
toastee?  stand  df  kis\tra*#  art*. 
(Where,  fehtaafttta,  A  dfcataawi  a* 
qneatttea  oettainri  paetava**  art* 
fa»te0,  toieayya  thai  rents  feste 
beTjefit^o^dnaichildreni  aa&entt 
Urn  ^oflyeAtdxlei«aeUtrt  attneir 
a  tei*i»  Whieh  Jtod&eV  aoAfactW- 
-edthe  rents,  but  dm*  hotqfll 
them  to  the  purpose*  of  the  trust; 
on  which*  hil  idttqiiipWfc  filed 
againsf  Mm,  aUWu*  r*  -—  A 
the  parties  >eh/5ftpjafti0 
ed  una>  -fc.wllUflH 
eeiver  waa  apj^ointe^t- 
the  lessee*  in  %njim*  r 
tee  for  fionrpavjaem  ^ 
they  pleaded  trelgaje* 

j    d^w.by.ftli  |rj   '      c 

[    .suit  ^'%  Gyuxtx     ^  /mw  _„ 
be  ipt  af  i^e,  W%,*^*i«#<l 


REPLBWN.  BOND. 
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delivered  nritttecatrtciled.  Jfifan- 
*riJtfv.<7a*lM&r4  G.4. 

Page  617 

REPLEVIN.; 

1.  Growing  crops  may  W  considered 
in  the  nature  or  goods  and  chat- 
tels, un^er  the  statute  11  qeo.  2, 
c.  19;  as  fliey  blay  be  distrained  in 
the  same  manner**,  articles  of  the 
latter  description  J— Where,  there- 
-    fore,  the  condition  of  a  repWfh 
bond  was,that  the  deiendinit  should 
proseoute  hisu  action  *rith  effect' 
agrtpst*n*pbtoUffi  for  taking  and 
"ifetalniag  his><go«U/  chatty  arid 
9r*f>mgwtfls+aod  in  the  decla* 
.^att«»4h&bwid^vaaf  ©et-aut  09  con- 
dition^, itasp***^^         effect 
•fa-  taking  ^  deaihmi*  tbt  goods 
*dndnckatt#s>  in  theisoid  demtitidn 
inientWMd^^Htld^^BAt.  this,  was 
ha  varatoee^  Wotetm<<Jat**,  T. 

fi.»%A4oivties^int9db^>£<  IfVami 
**•  HuMftyentttfofe  *d  >them  from 
i^pia*r*ifl&<as  tenant  to  Aeni^ae- 
^toodly^  by  ^  ^?tod  JC  r.  4imi 
!itfw*hi*v*ifc,  io^rigfct  of  the  arid 
UJfcft^tftr  rent*  dafe  ilo\£,  W.  and 
uft4P*>  and  4*m.-  Ma*  wife*  in  right 
bf  >tbe  sa4d^«,t6rOm  theplaintiff, 
+*  tsatetttb  £.,^.toli,^  arid 
'****  htrwifayi  inrigbfcof  the  aaid 
<4*»y  atfayibe  supported  by  evi- 
3de?pe;of  ^Tttinrna&entrfronvthe 
ipiaiirtnf  to^»lt -J.  71,  And  j*b* 
4ri»  >wifeu .  GixitcHfir  tv„ Woodho*se, 

XT\<fl€h4.,  •;      r       ..         ,  289 

^^d^LEBlifilVIN  fiONiK   - 

tffieM^ite  Wnhe^sttrelka  to***e- 

"^e1^  feono4  ivas  a  trrateriar  witness 

H3r  the  ftftflntltf'ln  -the  cause,  the 

^JttnifAlTowed^thdtllef  tb  Hewib- 

atftnted  In  Ms*  stead,  on  his  being 

M%ic*e1i  bf  by  the  PmthohoWry, 

%&ygWVn£^the r  &Htadaiit'*8*tor-  , 

■    «ey-fto*?eeto  flppetr  before  hhn  to 

iaftcticrti  Bdcii  approval ;  as  in  case  { 

ttiW^sttrety  30  substituted  ahoittd  be 


the  rfefoodarae  would 
be  deprived  of  ins  remedy  against 
the  sheriff  on  the  bond.-  i%/v. 
B<*lef,M.$G4.  Page  ^9 

REQUESTS*  COURT  OF. 
'  "See  Costs  1,  9/     '  '' 

•      RIGHT  OP  ENTRY.    •'•• 

"'  &e  Landlord  and  Tenant. 

RULE  OP  court:  ' 
.    «    -  See  AoasuMSN'r,  U.  . 

RULP  IX)  PLEAD.       - 
See  Buactich,  IK 

SCHOOLMASTER, 
&e  Vestry* 

SCIRE  FACIAS. 

^eeEradnnoN,  2. 

SECRETARY  AT  WAR. 
See  Assumf  sit,  1. 

SECURITY  FOR  -COSTS/ 
5a  Costs,  tk»  7,  14. v 

SeeVjtuvmt  1»» 

ii  ..-  .j  //  .  i  •■.. 
&BT-OFR  .",;.  .-  .» 
1.  Where  A.,  t*ro  months  bdtoe  His 
•  tleath,  accepted  a  bill  payable  at 
hit  bankers  in  iomforr,  wtoch  Was1 
discounted  by  thetri  for  a 'elasto- 
mer/who did  not  fn^or^  «,  fend 
they  Were  the  hoWerc  eta  tbe'&iy 
it  became  due  \  otl* the  nibfaiD^  'of 
which,  they -wrote  it  off?  antt  ito 
■hoar  afterwards  received  intelH- 
genceby  post  ^f^he  ^sath^of  A. ; 
— Held/that  they  \r  ere  errtitfed  to 
rdmborse^tfmnselves  otft  of  rthe 
TnadJ  of  A.  'and  pass1  the  amirant 
of  the  bill  to1  their  o^^a^cotur^ :— s 
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SHERIFF. 


SHERIFF. 


But  the  bankers  haring  been  in 
the  habit  of  advancing  1000/.  to  A. 
by  way  of  loan,  for  which  sum  he 
gave  his  promissory  note,  which 
was  renewed  every  three  months, 
when  they  debited  him  with  the 
full  discount  j— Held,  in  an  action 
brought  against  them  by  the  exe- 
cutors of  A.  for  money  had  and 
received,  that  they  could  not  set 
off  the  amount  of  such  pote  before 
it  became  due,  upon  allowing  a 
re-bate  of  discount  for  the  time  it 
had  to  run  j— on  the  ground,  that 
such  advance  was  to  be  considered 
as  a  separate  transaction,  and  not 
one  continued  loan ;  and  that  no 
action  could  be  maintained  on  the 
note  until  it  became  due.  Roger- 
eon  v.  Ladbroke,  M.  3  G,  4. 

Page  412 

SHERIFF. 
See  Ambndmsnt,  3. 
Bail  Bond,  2. 
Execution. 

Limitation  of  Actions,  1. 
Replevin. 
Bond. 

1.  The  Court  refused  to  order  a  she- 
riff to  retain  in  his  hands,  for  the 
use  of  the  plaintiff,  money  which 
he  had  levied  under  an  execution 
at  the  suit  of  the  defendant, 
against  J.  S.,  to  satisfy  an  execu- 
tion subsequently  sued*  out  by  the 
plaintiff  against  the  defendant. 
Padfield  v.  Brim,  E.  3  G.  4.     127 

2.  Where  the  plaintiff  had  taken  the 
goods  of  the  defendant  in  execu- 
tion, which  he  withdrew  on  the 
latter's  consenting  that  there 
should  be  a  fresh  levy  if  the  debt 
were  not  paid  on  a  given  day,  and 
that  the  warrant  should  remain  in 
the  hands  of  the  officer  for  that 
purpose;  and  the  defendant's  goods 
having  been  seized  under  a  subse- 
quent execution  by  another  credi- 
tor, and  the  plaintiff's  officer 
placed  his  warrant  in  the  hands 


of  the  officer  under  that  execu- 
tion, and  the  defendant  afterwards 
became  bankrupt,  and  the  residue 
of  his  effects  were  delivered  over 
to  the  assignees  after  satisfying  the 
second  execution,  to  the  exclusion 
of  the  plaintiff,  who  called  on  the 
sheriff  to  return  the  writ;  the  Court 
ordered  the  return  to  be  enlarged, 
until  he  was  indemnified  by  the 
proper  parties  to  the  satisfaction  of 
the Prothonotary.  Butty.  Cree- 
%,  M.  9G.4.  m     Page  368 

3.  The  statute  3  Geo.  1 ,  c.  to,  which 
gives  the  sheriff  poundage  in  cases 
where  the  debt  is  doe  to  the  Crown, 
applies  only  to  cases  between  party 
and  party ;  and  where  the  sheriff 
was  put  to  extra  trouble  and  ex- 
pense at  the  request  of  the  prose- 
cutor, in  executing  a  writ  of  habere 

facia*  possessionem  under  an  extent, 
he  is  entitled  to  such  expences  on 
the  taxation  of  costs.  Cepp  v. 
Johneon,  H.  3  8c  4  6. 4.  513 

4.  Where  the  defendant  was  m  cus- 
tody under  an  extent,  and  *  cajrias 
was  issued  against  him  at  the  suit 
of  the  plaintiff,  and  delivered  to  the 
sheriff,  who  returned  "  that  he  had 
taken  the  defendant,  whose  bsdy 
remained  in  prison  under  his  ess* 

•  tody  ;"  the  Court  refused  to  allow 
the  return  to  be  amended  by  strik- 
ing it  out,  and  making  another 
according  to  the  fact :  and  on 
the  defendant's  being  afterwards 
brought  up  before  a  Judge  under  a 
habeas  corpus,  he  was  dischaiged 
from  the  extent,  and  the  officer  al- 
lowed him  to  go  at  large,  and  an 
attachment  was  afterwards  issued 
against  the  sheriff  for  not  bringing 
in  the  body;  the  Court  refused  to 
set  it  aside  j  as  it  was  the  duty  of 
the  sheriff  to  have  detained  the  de- 
fendant in  custody  at  the  plaintiff's 
suit,  and  as  he  was  liable  for  the 
negligence  of  the  officer  who  suf- 
fered him  to  escape.  The  King  v. 
Worcestershire  (sheriff)  in  a  cause 


STAMPS. 


STATUTES. 


of  IkboUon  v.  Tyndall,  H.  3  &  4 
G.  4.  Page  552 

SHIP  AND  SHIPPING. 
See  Insurance. 

Whj$re  a  tradesman  gives  credit  for 
any  of  the  requisites  for  the  equip- 
ment of  a  vessel,  such  as  stores, 
rigging  or  repairs,  the  only  ques- 
tion is,  to  whom  the  credit  is 
given  :  and  the  mere  fact  of  own- 
ership, without  a  privity  of  con- 
tract, is  not  sufficient  to  render  nn 
owner  liable  for  goods  furnished 
on  t|er  account ;  nor  does  it  attach 
any '  obligation  on  a  mortgagee, 
merely  as  such,  as  he  derives  no 
profit  until  the  ship  comes  into  his 
'  actual  pbssession.Therefore,  where 
the  original' owner  had  assigned 
all  bis  interest  in  a  vessel  to  the 
defendants  by  bill  of  sale,  and  the 
plaintiff  furnished  sails  and  figging 
by  order  of  the  former,  to  whom 
alone  credit  was  given:—  Held, 
that  the  plaintiff  could  not  main* 
tain  an  action  against  the  defend- 
ants, to  recover  the  price  of  the 
goods.  Baker  v.  Buckle,  M.  3  G.  4. 

340 

SOLICITOR. 

See  Attorney. 

SPARRING  EXHIBITIONS. 
Set  L»SL>  2. 

SPECIAL  JURY. 
See  Practice,  8. 

STAGE  COACH. 
See  Post  Horse  Duty. 

STAMPS. 

A  written  acknowledgment  at  the 
foot  of  an  account,  stating  that 
such  account  is  correct,— may  be 

^01*.  vii.  * 


given  in  evidence,  without  a  re- 
ceipt stamp.  IVeUard  v.  Mom, 
H.3&4G.  4.  PdgtSOa 

STATUTE  OF  FRAUDS. 
5e«  Frauds,  Statute  or. 

STATUTE  OF  LIMITATIONS.  . 
See  Limitation  of  Actions. 

STATUTES  —  CITED  OR  COM- 
MENTED ON. 

Henry  8. 

21.  c.  4.  Executors,  Conveyance  by. 

524  to  31 
27.  c.  10.     Uses.  325 

32.  c.l.     Will  of  Lands.  489 

—  28.    Enabling  Statute. 

258  to  86 

Edward  6 
2  &  3.  c.  13.     Tithes.         307,  802 

Elizabeth. 

13.  c.  10.  *.  3.  Ecclesiastical  Leases. 

258  to  06 

43.  c.  2.     Poor  rate.  195 

Charles  2. 

12.  c.  24.    Testamentary  Guardian, 

486 

.  17.  c.  7.    Replevin.  144 

29.  c.  3.  «,  4.      Frauds,  Statute  of. 

252 

■  1. 17.    Frauds,   Statute  of. 

219  to  31 

William  and  Mary. 
2.  serf.  1.  c.  5.     Distress. 


William*. 

8  &  9.  c.  11.  9. 3.    Tithes,  Costs. 

610  to  613 

9  &  10  c.  16.  «.l.       Award.  466,7 
c.  17.  9.  3.      Bills  of    Ex- 
change. 131,6 

22 
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STATUTES. 


SUMMONS. 


4.  c.  16.  s.  9. 


A  tine. 
Attornment. 

George  1. 


292 


3.  c.  15.  *.  3.     Sheriff— Poundage. 

Page  618,  19 
12.  c.  29.  *.  4.     Attorney— Barratry. 

426 

George  2. 

2.  c.  22.  *.  13.     Set  off.  417 

2    c  23.  m.  3. 14.  24. 6-  Attorney. 

54,8 

98.  22.  3.     Attorney. 

359,  497 
—  c.  25.     Forgery. 

4.  c.  26.     Jeofails. 

6.  c.  30.  «t.  16.  17. 19. 
— Cohimi  tment . 

7.  c.  22.    Forgery 
11.  r.  19.  it.  8.9. 

Tenant— Distress 


6,  14 

9 

Bankrupt 

41.6,9 

6  to  24 

Landlord  and 

231,  to  36 

j.  18.    Double  Rent.  576 

— 23.      Replevin   Bond. 

234 
25.   c.  36.      Disorderly   Houses  — 
Stage.  214,  15 

32.  c.  28.  *.  16.     Lords*  Act— In- 
solvent Debtors.  370, 1 

■  17.     Lord's  Act. 

375  to  8 

George  3. 

li.  v..  xxxii.   m.  xci.  xciv.     Witham 
Drainage  Act.  51,  3 

17.  c.  26.      Annuity.  388  99 

xxii.  c.  xxvii.  us.  xii.xxxil.    Roches- 
ter Court  of  Requests  Act. 

68  to  81 

25.  c.  51.  s.  4.    Post  Horse  Duty. 

444  to  65 

■  88.  15.  16.      Post  Horse 

451 
8.  17.     Post  Horse  Duty. 

446 
— — —  *.  20.     Post  Horse  Duty. 

452 


35.  c  55.  8.  7-  Stamps— Receipts. 
Page  7,  14 

37.  c.  90.  8.  31.  Attornies  Certifi- 
cate. 494 

39&40.  c.  104.  «.  12.  London 
Court  of  Requests.  75,  428 

43.  c.46.  «.2.   Arrest— Bail— Costs. 

63,6,432,4 

—  c.  139.  8. 1.    Forgery.     1  to  24 

44.  c.  98.  Schedule  (B.)  —  Post 
Horse  Duty.      .  .  445  to  56 

45.  c.  72.  8.  92;    Pike  Money. 

503,9 

—  c.  89.  j.  I.    Forgery.      „    ,  ,H 

48.  c.  1.     Exchequer'  pflfe%  53 

—  c.  61.  is.  1.  13.  14.,  Rifcfcester 
Court  of  Requests  0&  to  81 

49.  <\  108.  w.6. 16.  Kfrf  Officers 
Prize  Money.  '»a?^518 

—  c.  123.  J.  4.    Prfefe  Motet. 

50.  c.  117.  wl*,  tl/  Atfo^ieto 
Superannuated  Officers.  I1  W/  108 

52.  c.  241  «.  1^:  toatfAct:  464,91 

53.  c.  141.    8.  2.      AlftuW. ■"*• 

*rthi>99 

*.  6.  '  Annofty.  ,'  $&8,9 

65.  c.  60.  a.  33.     Prtee  Mdnejr.' 607 
8.  37.    Prize  Monetf  608 

56.  c.  142.  Consolidation  Act.    109 

57.  c.  59.  8.  16.    Port  Horse  Duty. 

446  to  58 

58.  e.  59.     Vestries.'        1*7  to  99 

—  101.    Superannuated  Officers. 

100 

I  .  j      • 

3.  c.  92.  *.  4.    Annuity— Memorial. 

364  to  99 

95.     Post  Horse  Doty.      448 

SUGGESTION, 

See  Costs,  1,  91     ; 

SUMMONS*  •'..•. 

See  Bankrupt,^.    , 
Recovery,  j4* 


TITHES. 


TRESPASS. 
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SUPERSEDEAS. 
See  Prisoner,  1. 

SURETY. 
See  Replevin  Bond. 

SURVIVING  PARTNER. 
See  Assumpsit,  3. 

TENDER. 
See  Variance,  5. 

Where  the  defendant  ordered  A.  to 

pay  the  plaintiff  7/.  12*..  and  the 

clerk  of  the  plaintiff's   attorney 

demanded  8/.,  on  which  A.  said 

that  he'  was  only  ordered  to  pay 

7/.   12*.  which  sum  was  in  the 

hands    of   B.,    and   B.    put   his 

hand  to  bis  pocket  with  a  view  of 

pulling  out  his  pocket-book,  to 

pay  7i.  12*.,  but  did  not  do  so  by 

the  desire  of  A.;  but  B.  could  not 

my  whether  he  had  that  sum  about 

Urn,  but  swore  that  he  had  it  in 

his. house,  at  the  door  of  which  he 

w     was  standing  at  the  time  :— Field, 

> .  , ,  that  this  was  not  a  legal  tender  , 

v.  as  the  money  should  have  been 

produced  to  the  attorney's  clerk. 

'  ,v   Krw  v.  Arnold,  E»  3  G.  4. 

.  .  t     ;.  P(*ge  & 

TITHES. 

See  IxQwieY,  Writ  of. 
Practice,  8. 

The  plaintiff  has  his  option  to  issue 
a  writ  of  inquiry  or  not,  in  an  ac- 
tion of  debt,  founded  on  the  stat. 
2  and  3  Edw.  0,  c.  13,  brought  to 
recover  the  treble  value  of  tithes ; 
and  where*  in  such  an  action,  the 
declaration  contained  a  count  for 
treble  value,  and  other  counts  for 
tithes  bargained  and  sold,  and  on 
an  account  stated  j  and  the  defend- 
ant suffered  judgment  by  default, 


and  the  jury  on  a  writ  of  inquiry, 
assessed  the  plaintiff's  damages  at 
17/.  4*.  Ud.  on  the  first  count,  for 
the  .treble  value,  and  9/.  for  the 
single  value  on  the  other  counts, 
but  omitted  to  find  costs,  the  Court 
ordered  the  return  of  the  inquisi- 
tion to  be  amended,  by  the  inser- 
tion of  nominal  damages  as  to  the 
last  counts,  on  which  costs  de  i/i- 
cremento  might  be  added.  Bale 
(Clerk),  v.  Hodge  Its,  H.  3  &  4  G.  4. 
Page  602, 

TREBLE  VALUE. 
See  Costs,  13. 

TRESPASS. 

See  AlfBNDNBNT,  2. 

Inspection  op  Papers,  1. 
Limitation  of  Actions. 
New  Trial,  I. 
Practice,  4. 

1 .  Where,  in  an  action  for  an  assault, 
the  plaintiff  declared  that  the  de- 
fendant beat,  bruised,  and  wounded 
him:  and  the  defendant  pleaded  son 
assault  demesne,  and  the  plaintiff  re- 
plied de  injur  id  sua  proprid ;  and  it 
was  proved, that  the  latter  being  on 
horseback,  got  off,  and  held  up 
his  stick  at  the  defendant,  when 
the  latter  struck  him :— Held,  that 
the  plaintiff  should  have  replied 
specially.  Dale  v.  Wood,  JE.  3 
G.  4.  33 

2.  Where  the  tenant  of  a  house,  after 
a  regular  notice  to  quit,  abandoned 
the  premises,  and  locked  the  door, 
and  left  only  a  few  articles  of  furni- 
ture therein  j  and  the  landlord  after- 
wards, in  his  absence,  and  when 
no  person  was  in  the  house,  broke 
open  the  door  and  took  possession : 
— Held,  that  he  was  justified  in  so 
doing,  as  he  had  a  legal  right  of 
entry  :  and  it  seems  that  the  tan- 
ant  cannot   maintain   trespass  a«x 
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variance: 


gainst  him;  but  (fcat  his  remedy, 
tf  anyj  is  b j  aA  indictment  lor  » 
forcible  entry.  Turner*.  Meymtttt, 
(Geul.)  H.  3  &  4  G.  4.  ~  JftigtJM 

/  TROVER. 

9«e  TMVBCnoft  o*  Paps**,  1. 
""-    'VABfAtrcBy*. 

WJ»erev.in  trover  against  an  aae- 
tipne*rJI,/oi:  having  sold  the  plain- 
tiff's .goods  under  a  commission  of 
bankruptcy*  which  was  afterwards 
superseded, .  one  of  the  plaintiff's 
witnesses,  on  cross-examination, 
said,  that  he  had  heard  the  pMH- 
•  tiff  say,  that  he  had  been  discharg- 
ed under,  the  Lords'  Act  since  the 
sale: — Held,  that  such  admission 
being  a  matter  of  law  as  weH  as 
fact,  was  not  conclusive  to  ftripeftch 
the  plaintiffs  title  to  sue  the  de- 
fendant, as  the  latter  should  have 
produced  the  assignment,  or  shewn 
*that .  the  requisites  of  that  statute 
fed  been  complied  with*  so  as  to 
entitle  the  plaintiff  to  his  legs)  dis- 
charge. Summersett  v.  A  damson, 
M.  3  (?<  4.  374 

TRU6TEES.  * 

See  Exsdpnroas,  2. 

Use  and  Occupation. 

','.'  ),T3$E'  'Xffn  t)CCUPATIQN. 
WJwraiaJ^oufie  was(/4eVised  to  a 
^Onafee,  *  Ttrust .  for,  a  devisee, 
for  Aer-  sole,  and  .absolute   use, 
/:  and  «he  .afterwards  married  B. 
i-  r  who  let .  part  of  it  under'  a  writ-  ; 
■    ieu,ag*eement   signed  by   liim-j 
t    self  ftnlgr,  4to  the  defendant,  as  a  j 
'-'  yearly    tenant,    and    afterwards I 
'  <'  granted  ;s>.]ease,  for  years  of  the 
*    whotaof  *he  house,  to  the  plaintiff, 
' '  which  -the  wife  refused  to  execute, 
f>  although  she  was  named  therein  \ 
and  the  defendant  had  notice  of 
the  lease,  and  was  required  to  pay 


-H^Vcrifesttlse- 


jssty  rent  that  m 
quenrty^thilp 

f  an  .actjpn  Spt  we  wlp 
that  fcbo  .defendant  was.  ffiftile  p 
thflrpaaintia*,  and  ^t  he  ftrtttid  liot 
MpeftCh. his  tiflc'  asiie  *ist¥ 
takes-  towstand  in  the  satne  sites- 
titm  as  B.  whes*  title  ,aa  lariflotf 
the  defendant  had  acknowledge^, 
by  occupying  and  enjoying  tike 
prejnfses  under  him.  Reame  *. 
H.3&4C.4. 


See  WAirtiAWt^p.  Ats 


M**i. 


;  :;'\'  '       .'VARIANCE*  :vr  :  'u^ 

|l«  Utowiog  ei^^^avb^\»i^eted 
:     tothens4*^ofgp^angc^a^, 

;  <  W  the*  maw  bp  4$$ 

latter  desenpftm:  \\he^e,,thece- 
fere,  the  jxyi^Jikw!?!  a ^replelSii 
bond   wasu.  that  ,%?  *#e(&&iii 

'  should  prosecute  fris  acffi>n7itth 
effect  against  the  pWiniiflrfcr  tak- 
in^and^detaining  his  goods.,' chat- 
tels, and  grow^.  c*cw ;  and  in 
the  declamtipn  .fctftt^jkt 
out  as  ooiriUioped/ ip,  prolate 
with  eft*  Cor  ^^M  fieffiii- 
JHg  the  #eo4?  anjf  ttopek  in  .the 
said  cttidit^j^eatiqped^tfeld, 
that  ihia'w<Mi¥>  variance.  a<r&ber 
v.  0>fct,  T.  9  0*4.,  ~  """fci 
2.  Whew  a^untqf  a  (je^jarafloniD 
<t$iumptii   against   a'    carrlgf  *  by 

•water,  aUeged>  t}iat.in'  'cHnJffllra- 
tion  that  t£e  plaintiff;  at  (he**  re- 
quest of  the,  defendant,  hacthdkstd 

A  to  be  shipped  on  board  the  'defend- 
ant's .vessel  a  quantity  of  wfcesft,to 
be  carried  to  a  certain  place' for 
freight  to  be  therefore  paid  to  the 
defendant,  he  up<}ertooK  to  "carry 
the  wheat  safely4  and  deliver  )t  for 
the  plaintiff  on  a  given  day  :'  but 


i 


VARIANCE. 


VENUE. 
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it  appeared  that. the  defendant's 
undertaking  to  carry  Wan  made 
before  the  whole  of  the  Wheat  had 
been  shipped  on  board  his  vessel ; 
—Held,  that  the  count  might  be 
supported,  although  ft  was  ob- 
jected thtft  the  consideration  for 
the  promise  was  executory.  Sttert* 
erY.Horlock,T.$G.4.    PagetM 
9.  Where,  in  a  declaration  of  trover, 
a  deed  was  described,  as  a  certain 
deed  of  assignment,  purporting  to 
k*  made  between  /.  8.  oftne  one 
part,  and  W.  R,  of  the  other  part, 
and  purporting,  to  be  a  conveyance 
from  J.  S.  to  W.R:  of  certain  tene- 
mehtsrtjwrehi  mentioned :  and  on 
the  production  of  the  deed,  it  ap- 
peared to  \to%4*nwymct  by  lease 
and    release    between   the   same 
parties :— Helti'lo  be  no  variance, 
and  that  It  was  sufficiently  de- 
scribed in  the  declaration.  Borri- 
son  v.  glance,  T.  0  €.  4.     804 
4.  Where,  in  an  action  on  the  case 
for  diverting  a  stream  of  water 
from  the  plaintiff's  mills,  the  de- 
claration alleged,  that  the  defend- 
ant placed  and  raised  a  certain 
:  (lam  across  the  stream,  and  thereby 
diverted  and  turned  the  water,  and 
prevented  it  from  running  along 
Us  usual  course  to  the  plaintiffs 
mjll,  and  from  supplying  the  tame  , 
with  water  for  the  necessary  work- 
t  ing  thereof,  as  the  same  *f- .right 
/  ou^ht,  and  otherwise  would  have 
*   done  -.--Held,  that  such  allegation  ' 
.',  was  supported  by  proof,  that  in 
consequence  of  the  dam,  the  Water  ; 
r    was  prevented  from  being  regu- 
larly supplied  to  the  plaintiff '«  mill, 
,  ,  although 'the 'stream  was  not  di-  i 
verted,  as  the  dam  was  erected 
above  the  faill,'and  the  water  re- , 
.   /turned  to' its  tegular  course  long 
before   it  reached  the  mfll,   and, 
there  waV 'no  "waste-  of  Water  ofcea- 
'     sioned  by  (he'  erection  of  the  dam. 
'Shears*.  Wood:  M.  S  G.  4.       845 


4.  Where,  in  an  action  of  anmtpsit 
by  three  co-plainiiffsrfor  a  breach 
of  contract,  they  were  rightly 
named  in  the  writ,  ou|.  ihe  sur- 
name of  one  of  them  was  Omitted 
by  mistake  in  the  declaration,  is- 
sue, and  nisi  prists  record,  and  the 
defendant  pleaded  a  tender,  and 
paid  money  into  Court  generally 
on  the  whole  declaration,  and  at 
the  trial  foiled  to  establish  the 
tender ;  and  the  jury,  after  an  ob- 
jection had  been  taken  as  to  'the 
omission  of  the  surname,  found  a 
verdict  for  the  plaintiffs  with  no- 
minal damages  only,  and  leave 
was  given  them  to  move  to 'in- 
crease it  to  the  extent  of  thcir*de- 
mand  if  the  Court  should  be  of 
opinion  that  the  omission  was  im- 
material; they  discharged  a  Yule 
obtained  for  that  purpose,  as  the 
plaintiffs  might  have  amended  the 
pleadings  and  record  at  any  time 
before  the  trial ;  and  as  they  had 
their  remedy  by  bringing  a  fresh 
uction.  Longiidge  v.  Brewer,  H. 
3&4G.4.  Pagebll 

VENIRE  DE  NOVO. 
See  DamajIss,  -2. 

VENUE. 

1.  On  a  motion  to  change  the  venue 
from  London  <q  Worcester %  ou  the 
usual  affidavit :  an  affidavit,  stat- 
ing that  the  action  .'was*  brought 
for  the  seduction  of  the  plaintiff's 

»  daughter,  ahd'that  stoe^waseo III, 
it  was  not -expected  that  she 
would  live  till  the  ♦aBetees,  -is  a 
sufficient  answer  td  the«appbca- 
tion.  ' '  Wing  v.  JM*W,  *.*  G.  4. 

62 

%  So,  in  debt  on  bond, -the  Ourt 
will  not  chknfee  'Afe"*enaa  from 
London  to'TTorcfei^r/^tanfnffida- 
vit,  btatihg  thrit  oft  the'pWntiff's 
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VESTRY. 


WARRANT  OF  ATTORNEY. 


and  the  defendants  witnesses  re- 
side at  the  latter  place ;  as  the 
affidavit  should   have  stated   the 

•  nature  of  the  defence  to  the  action. 
Ladbury  v.  Richards,  B.  3(J.  4* 

P:tg€&2 
3.  Where  the  cause  or/action  is  tnan- 
jfcory,  the  plaintiff  has  Mb  election 
to  lay  hi*  route  in  any  county-  :— 
•Where,  theteforc,  on  a  motion  by 
the  defendant  to  change  it  from 
London  to  Lincolnshire,  on  an  alii- 
davit,  which  stated  that  the  action 
was  jtaenght.to  dispute  a  bank- 
ruptcy, and  that  the  plaintiff,  and 
.all  the  witnesses  necessary  to  prove 
itftfepfetftd  in.the  latter  county  3  the 
Court  discharged  the  rule,  oo  the 
plaintiff's  swearing  that  several  of 
his  witnesses  cesidejl  in  London. 
Jmkm»  v.  HuUon,  H.  3  &  4  G.  4. 
.*  530- 

4*  A  defendant  cannot  change  the 
venue  from  Lam/on  to  Exeter,  after 
an  order  for  time  to  plead,  on  the 
terms  of  pleading  issuahly  and 
taking  abort,  notice  of  trial  for  the 
adjourned  London  Sittings  after 
Term,  unless  under  special  cir- 
ciunstaaoea?  although  the  appli- 
cation for  that  purpose  was  made 
in  an  issuable.  Term.  Nunn  v. 
7V"r>H.3&4&4.  696 

VERDICT. 

See  Costs. 

;  VESTRY. 

Where  under  a  deed  of  feoffment, 
certain  lands  were  granted  to  four- 
teen feoffees  for  the,  maintenance 

*  of  a  school-master  to  instruct  the 
children  of  all  the  inhabitants  of 
a  parish,  and  it  was  -provided 
that  no  act  concerning  the  lands 
should  be  done  but  in  a  vestry,  or 
meeting  of  the  feoffees,  and  to* 

<     at  least  of  the  inhabitants  of  the 


parish,  which  should  be  vestrymen 
and  not  feoffees,  in  a  vestry  to  be 
held  by  them  {  and  a  power  of  re- 
moval of  the  school- master   was 
given,    so  that  it  was   with    the 
consent    and  agreement   of   the 
feoffees  and   vestrymen,    or    the 
more  part  of  them,  which  should 
be  assembled  in   vestry,   so   al- 
ways as  there  should  be  ten  at  least 
of  the  vestrymen  winch  were  not 
feoffees,  vote  at  the  holding  of  the 
vestry  in  which  the  putting  away  of 
any  schoolmaster  should  be  agreed 
upon  t-~*Held,  that  in  the  execu- 
tion of  the  power  of  removal  of 
the  master;  the  votes  were  to  be 
taken  per  capita,  and  Hot  accord- 
ing to  the  provisions  of  the  statute 
68  Geo,  3,  c.  *»,  '?'  ao  act  for  the 
regulation  of  parish  vestries.**  At* 
torney  -  General  v.   WUkmson,    T. 
3  6.  4.  ,    Pfge  187 

WAR  OFFICE* 
See  Officers. 

WARRANT.  ' 

See  Bankrupt,  1. 

Limitation  or  Actions,!. 
Prize  Money. 
SasaiKff  >  «. 

WARRANT  OP  .ATTORNEY . 

See  Bills  q*  Exchange,  5. 
Execution,  2., 
Recovery;  2, 

Where  a  rule  nisi  had  been  obtained 
for  setting  aside  a  warrant  of  at- 
torney, and  judgment  ^rhich  bad 
been  entered  up  thereon,  on  an 
affidavit  by  the  grantor,  that  it 
had  been  giveu  to  secure  a  loan 
which  was  grossly  usurious,  and 
which  affidavit  was  completely  an- 

— #were44ry  the  grantee  ;  the  Court 
refused  to  direct  an  issue,  and  dis- 
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charged  the  rule  with  costs.    Cole 
v.  Gill,  M.  3  G\  4.  Page  353 

WASTE; 

r  See  Powisa,  2. 

a  •  Where  a  farm  was  demised  to  A. 
and  B.  jointly,  and  A.  by  agree- 
ment underlet  part  of  it  to  C,  and 
gave  receipts  for  payment  of  rent, 
and  a  notice  to  quit,  in  his  name 

.".  alone  : -7- Held,  that  A.  and.  B. 

could  not  maintain  a  joint  action 

^  against  C.  for  pulling  down  a  shed 

which  .stood  on  part  of  the  pre-* 

^  miaes  demised.    Steele  v.  Western, 

E,  3  G,  4.  20 

;  WATER  OQURSE. 

See  Vabiancb,  4. 

WAY,  RIGHT  OF. 
^  See  Pbacti  ci> 4. 

WILL. 

SeeJtewisn,  1. 
Executors. 

r  WITNESS. 

See  Annuity,  $« 
Costs,  3. 

,  Df^VIKB. 

Evidence,  5,  6. 
'New  Taut,  5. 
R&PI/«VIN  Bomd. 
Trtvaa. 
Vknub,  2,  3. 

1.  Whero  a  witness  was  sworn  on 
the  QospeJs  at  the  trial,  and  it  was 


afterwards  discovered  that  he-was 
a  Jew,  and  had  been  sworn  by  a 
«  fatee  name;-— Held,  that  any  ob- 
jection as  to  his  testimony  was 
too  late  after  verdict;,  and  that 
the  oath,,  as  taken  by  the  witness, 
was  binding  on  him,  as  it  would 
subject  hhn  to  the  penalties  of 
perjury  if  he  had  sworn  lalsefy. 
Selis  v.  Hoarc,*  B.  8  <?.  4.  Page  96 

2.  Where  foreign  witnesses  appear 
to  be  domiciled  in  this  country, 
they  are  not  entitled  to  the  ex- 
penses of  their  return  home:  and 
it  seems  that  a  witness  is  not  enti- 
tled to  his  costs,  unless  they  have 
been  paid  him  previously  to  tax- 
ation 1— -Held  also*  that  a  broker, 
su&pamaed  to  attend  at  a  trial,  h 
not  entitled  to  compensation  for 
loss  of  time.  Lopes  v.  De  Tastet, 
E.  8  G.  4.  120 

3.  Where  a  person  forged  the  name 
of  his  co-trustee  to  a  power  of 
attorney  for  the  sale  of  stock  stand- 
ing in  their  joint  names,  in  the 
books  of  the  Company  of  the  Bank 
of  Eng/and,  and  the  forgery  being 
discovered,  the  stock  was  not  sold ; 
—Held,  on  an  indictment  for  for- 
gery, that  such  co-trustee  was  a 
competent  witness  to  prove  that 
the  signature  of  his  name  to  the 
power  was  a  forgery.  The  King 
v.  Wait,  H.  3  &  4  U   4.  473 

WORK  AND  LABOUR. 
See  Assumpsit,  2. 

WRIT  OF  INQUIRY. 
See  Damages. 


end  or  THE  seventh  volume. 
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